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CRIMINAL APPLICATION. 
li AAN LAA aa : 


Before Sir Asutosh Mookerjee, Knight, Judge, and Sir Nalint 
Ranjan Chatterjea, Knight, Judge. 


BARENDRA KUMAR GHOSE 
v. 
KING-EMPEROR* 


e 
Leave to appeal—Privy Council-—Criminal case—Grounds—Fit case—~Letters 
Patent, 1865, cl. 41—Sentence, stay of —Seeurily for costs. 


As His Majesty the King is supreme over all persons and Courts within his 
dominions, a right of appeal in all cases, civil and criminal, to the King in 
Council, exists, from the highest Court of each separate colony, province, state 
or possession, whether it be a Court of error or not, except so far as the preroga- 
tive in this behalf has been expressly surrendered : Cushing v. Dupuy (1) and 
Re Wi Matua’s Will (2). 


Criminal proceedings are, in practice, reviewed, only if it is shown that bya 
disregard of the forms of legal process, or by some violation of the principles of 
natural justice, or otherwise, substantial and grave iĝjustice has been done. 


The Judicial Committee do not, as a rule, advise His Majesty to grant appeals 
in criminal cases, except where Questions of great and general importance, likely 
to occur often, are raised, and where the «lue and orderly administration ot the 
law is shown to be interrupted,eor diverted inf a new course, which migh§ create 
a precedent for the future, and where there are no other means of preventing 
these consequences. Such appeals lie either by the right of grant, in pursuance of 
leave obtained by the appellant from the Court appealed from, or by reason of 
special leave granted by the Judicial Committee. The latter appeals,arise, either 

6 
*Application for leave to appeal to His Majesty in Council. . = 
(1) (1950) 5 App. Cas. 409. “ (2) (1908) App. Cas, 443. 
e 


CRIMINAL 
1923. 
ferry! 


October, 5, 8, 





CRIMINAL, 
1923. | 
we 

„Barendra 
Ta 


King-Ehrperor. 


g el 


October, 8. 





$iik CaLcUTiTA Law jotiritat. (Vou. XXXI 


where the Court below does not possess power to grant leave to appeal, or 
where leave to appeal bas been refused by the Court below, or where the leave 
to appeal was granted on some special point and the appellant wishes o raise 
points not included in the leave to appeal: R. v. Louw (1) atd other cases. 
But whether leave is granted by the Court appealed from or -by the Judicial 
Committee, the answer t#@the question, whether the case ts a fit one for appeal, 
depends on the same considerations ; the grant of the leave to appeal is a 
step ancillary to the determination of the appeal, and the principles which 
regulate the ultimate degsion of the appeal cannot be ignored when an 
application for leave is examined : sbrahim we R. 2) 


Where there is no provision like clause 41 of the Letters Patent, 1865, appli- 


- cable, no Indian Court can grant leave to appeal to [lis Majesty in Council : R 


v. Reay (3) and other cases. In such cases, the remedy is by an application for 
special leave to His Majesty in Council. 


aa 


. Execution of sentence stayed pending the hearing of appeal to His Majesty 
in Council. 


et he prisoner was not required to furnish security for the costs of appeal to 
His Majegy in Council : Dal Singh v. King “Emperor (4). 


Application for leave to appeal to His Majesty in Council by 
the Prisoner. 


Application under clause 41 of the Letters Patent. 
The material facts appear from the judgment. 


Messrs. H. D. Bose, Arabinda Ray and S. C. Chaudhuri for 
the Petitioner. e 


Messrs. B. L Mitter and S. Ray for the Crown. 


C. A. V. 
The judgment of the Court was delivered by 


Mookerjee, J: This isan application for leave to appeal to 
His Majesty in Council under Cliuse 41 of the Letters Patent, 
which is in the following terms : 

‘41, And We do further ordain, that from any judgment, 
order, or sentence of the said High Court of Judicature at Fort 
William in Bengal, mage in the exercise of original criminal jurisdic- 
tion, or in any criminal case, where any point or points of law have 
been reserved for thé opinion of the eaid High Court in manner 
hereinbefore provided, by amy Court which has exercised 
origittal jurisdiction, it shalf be lawful for the person aggrieved 
by such judgment, ordey or sentence to appaal to Us, Our heirs, 


eor successors in Council; provided the said High Court shall 


(1) (rga) App. Cas. 412. (2) (19:4) App. Cas. 599 (615% 
® (3)9(1870) 7 Bom H.C. R. 77 C. Ce : 
(4) (1917) L, R. 44 L A. 137 5 25 Cox 205 3 26 C. L. J, 13. 
e [4 . 
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declare that the case is a fit one for such appeal, and under such 


, Conditions as the said High Court may establish or require, 


subject always to such rules and orders as We may, with the advice 
of Our Privy*Council, hereafter make in that behalf,” 

The petitioner Barendra Kumar Ghose was placed on- his trial at 
the last Sessions, before Mr. Justice Page afid a special jury, on 
charges under sections 302 and 394 Indian Penal Code. The 
jury returned a unanimous verdict of guilty on the charge of mur 
der and Mr. Justice Page thereupon sentenced the prisoner to 
death. A certificate was then obtained on his behalf from the 
Advocate-General, under clause 26 of the Letters Patent, that in his 
judgment, whether an alleged direction and an alleged omission to 
direct the jury did not inlaw amount to a misdirection should be 
further considered by the High Court. The question was accord- 
ingly argued before a Full Bench. On the 26th September, 1923, 
the Full Bench delivered judgment and ordered that the appligas 
tion made by the prisoner under clause 26 do stand désmissed, 
The present application was made on the 3rd Octobe, 1923 for a 
certificate under clause 41 that the case is a fit one for appeal to 
His Majesty in Council. The matter has been exhaustively argued 
before us on behalf as well of the prisoner as of the Crown and 
our attention has been invited to the relevant authorities on the 
subject. 

It is indisputable that as His Majesty the King is supreme over 
all persons and Courts within his Dominions, a right of appeal in 
all cases, civil and criminal, to the King in Council, exists, from the 
highest Court of each separate colony, province, state or possession, 
whether it be a Court of error or not, except so far as the preroga- 
tive in this behalf has been expressly surrendered ; Cushing v. 
Dupuy (1), Re Wi Matua’s Will (2). Criminal proceedings, however, 
are, in practice, reviewed, only if it is shown that by a disregard of 
the forms of legal process, or by some violation of the principles of 
natural justice, or otherwise, substantial and grave injustice has 
been done. The Judicial Committee do not, asa tule, advise His 
Majesty to grant appeals in.criminal cases, except where questions of 
great and general importance, likely to occur often, are ralsed, and 


`- where the due and orderly administrgtion of the law is shown to be 


interrupted, or diverted into a new *coyrse, which might create 
a precedent for the future, and where there are no other means of 


‘preventing these consequences. Such appeals lie either by the right 
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Court appealed from, or by reason of special leave granted by the 
Judicial Committee. The latter appeals arise, either where the°Court 
below does not possess power to grant leave to appeal, or where 
leave to appeal has been refused by the Court below, dr where. the 
leave to appeal was granted on some special point and the appellant 
wishes to raise points not included in the leave to appeal: A. v. 
Louw (1) ; Daily Telegraph Co. v McLaughlin 2); Victorian Rail- 
way Co v. Brown (3) . Albright v. Hydro-Electric Power Commis- 
sion (4). But whether leave is granted by the Court appealed 
from or by the Judicial Committee, it is plain that the answer to 
the question, whether the case is a fit one for appeal, must depend 
on the same considerations ; the grant of the leave to appeal is a 
step ancillary to the determination of the appeal, and the princi- 
ples which regulate the ultimate decision of the appeal cannot 
obviously be ignored when an application for leave is examined: 
Jwahim v. R. (5). l ` 

The#judicial pronouncements on the subject fall broadly into 
two divisions, according as they were made in Indian cases or in 
Colonial cases. The decisions in Indian cases, again, miy be con- 
veniently considered in two groups, namely, first, those that had 
reference to sentences in original criminal trials governed by clause 
41 of the Letters Patent or a provision of like import, and, secondly, 
those that arose out of appellate decisions not subject to the opera- 
tion of clause 41 or a similar rule. 

In the first group of Indian cases, the earliest decision which 
has been brought to our notice is that in Pooneakhoty Mosdeliar v. 
R. (6). The appellant had been convicted at a Sessions held on 
the Crown side of the Court "of the Recorder of Bombay on a 
charge of uttering a forged receipt for money, with intent to defraud 
the East India Company. The prisoner obtained leave to appeal 
from the Court of the Recorder. The Judicial Committee consi- 
dered the appeal on the merits, affirmed the conviction in respect 
of one offence, but reversed the judgment as erroneous in respect of: 
another offence. Important questions of iaw inc'uding a question’ 
of jurisdiction were involved in the appeal. The next case in point 
of time is that of Aga Kusdoolie Mahomed v, Queen (7). The appel- 
lants were tried on charges of Assault and battery, in the Supreme 


© Court at Calcutta beforg S& John Peter Grant and a jury, and 






61) (1904) App ?Cas. 412. (2) (1904) App. Cas. 776. 
(3) (1906) App. Cas. 381. (4) (1923) App. Cas. 167. ° 
e (5) (1914) App. Cas. 529 (615) (6) (1835) A 


(7) 1843) 3M L A 1643 48 
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were convicted. A Rule was granted to set aside the verdict but 
was discharged, Sir Edward Ryan C, J. dissenting. The Supreme 


Cour: at the same time gave leave to appeal to Her Majesty in, 


Couneil. The Judicial Committee heard the appeal oa the merits 
and directed that the Rule for new trial be made absolute ; and 
they also intimated their hope that th2 indictment would not be 
further prosecuted. Jt may be noted that when the Judicial Com- 
mittee (Lord Brougham, Lord Campbell Knight Bruce, V. C. and 
Dr. Lushington) heard the appeal, Sir EdwardeRyan sat as assessor. 
These two cases, as we shall presently see, stand in a class by them- 
selves, and were not followed in the case of R. v. Eduljee Byramjec(t) 
There the petitioners applied for leave to appeal from a conviction 
for felony at a trial held in the Supreme Court of Bombay before 
Sir Henry Roper, C. J, and Sir Erskine Perry J. and a jury who 
returned a verdict of guilty. Dr. Lushington who delivered the 
judgmant of the Judicial Committee ruled that there was no power 
reseryed to the Crown by the Charter of the Supreme Court, 1823, 
which conferred on that Courtand that Court alone full and 
absolute power and authority to allow or deny appeals in 
criminal causes. With this may be compared the decision of the 
Judicial Committee in Ames v. R. (2), where leave granted on an 
ex-parte application to appeal from a criminal proceeding in Jersey, 
was recalled. The same view was reiterated in £. v. Alloo Paroo (3). 
We next come to the case of Nga Hoong v. Queen,(4), where an ap- 
peal was allowed from a judgment ona conviction by the Supreme 
Court at Calcutta in a case of murder. The prisoner was tried before 
Sir James Colvile, C. J. anda jury, who returned a verdict of guilty. 
A question of jurisdiction, which had been reserved, was argued. 
before the Full Court. The Chief Justice and Buller, J. held that 
the Court had jurisdiction, while Jackson, J held that the Court had 
no jzrisdiction. The question turned upon the construction of sec- 
tion 56 of Stat. 9, Geo. IV c, 74. The Judicial Committee held 
that the Court had no jurisdiction and annulled the conviction. 
In Macrea v. R. (5), which was approved iå Re Rajendra Nath 
Mookerjee (6) the prisoner was convicted of offences under 
sections 420 and 511 Indidn Penal Code and was sentenced to impri- 
sonment, The High Court of Allahabad refused to certify under 
section 32 of the Letters Patent of 1865 that the case was a fit one 


(1) (1846) 3 M. I. A. 468 ; 5 Moo. P, C. 276. (2) (1844) 3 Moo. P. C. 409. 


> (3) (1847) 3 M.I. A. 488; 5 Mao P. C. 295. (4) (X8s7) 7M. LA 73. 
(5) (1893) L. R. 201. A 90; (1893) App. Cas 346 ; 17 Cox. Paz. 
(5) (1899) L. R. 261. A 242; L L. R. 22 All. 49, e ° 
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pa - for appzal to His Majesty in Council. The Judicial Committee de- 
Seg clined to grant special leave. Lord Halsbury observed that” there 
Barendrg | Were no doubt very special and exceptional: circumstances in which 
e D. j . . 5 » J jih 
King-Emperor. leave to appeal was granted in criminal cases, but it would be con- 
Mookerice g- trary to the practice of the Board and very mischievous, if any . 
ak i countenance were given to the view that an appeal would be allowed - 
7 in every case in which it could be esttblished that there had been a 
e misdirection by the Judge who tried the case. In Gangadhar Tilik 


v. Queen-Empress (1). the Judicial Committee refused to grant 
leave to appeal. The question raisel related to the true 
construction of section 124 A Indian Penal Code which,.it wag 
° urged, had been erroneously interpreted by Strachey J. in his 
charge to the jury. Lord Halsbury observed that taking a view of 
the whole of the summing up, there was nothing in that summing 
up which called upon their Lordships to indicate any dissent from 
A it por any necessity to correct what was therein contained, lookinz 
“at the sêmming up as a whole and looking at each part of what was ` 
said by the fight of what else was said. In Sudvamin‘yi v. King 
Emperor (2), the appellant was tried in contravention of section 
234 Criminal Procedure Code, on an indictment in which he .was 
charged with no less than 4r acts extending over a period of two’ 
years. The Judicial Committee annutled the conviction and sen- 
tence on the ground that the trial was prohibited in the mode in 
which it was conducted. In Bal Gangadhar Tilak v. R. (3), ‘the 
accused was tried before Davar J. and a jury on charges under 
section 124 A Indian Penal Code and was convicted. Sir Basil 
Scott, C. J. and Batchelor J. declined to grant leave and ruled that 
before a certificate could be granted the Court must be satisfied 
that there was reasonable ground for thinking that grave and subs- 
tantial injustice might have been done by reason of some departure 
from the principles of natural justice. Reference was made to the 
e decisions in Dinizulu v A. G. Zululand (4); Exparte Carw (5); 
and Jn re Dill-t (6). do the same effect are the decisions in ` 
Clifford v. King-Emperor (7), and Arnold v, King-Emperor (8), 
where leave to appeal was refused. Itis worthy of note that in the - 
second case, there was,a clear indication that even if the Judicial 
Committee could sit asa Court of criminal appeal, it was hardly 
(1) (1897) L. Ro 25 1. Ant 39H. b. R. 22 Bom. 528. ° 
e (2) (1991) L. hat I. A. 257 ; LL. R. 25 Mad. 6r. 

(39 (1908) 1. L. R 33 Bom. 221. (4) (1889) 61 L. T. 740. - 

(5) (1897) App Cas. 719. (6) (1857) 12 App. Cas. 459. 
(7) (1913) L. R. aol. A. 2413 |. L. R. 41 Cale. 568 ; 19 C. L. J. 107. 


(8) (1914) L. R. 41 I. A. 149; (1914) App. Cas. 644; 1. L. R, 41 Cale. 1923; 
20 C. L. ]- 1640 ' | ‘ 
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doubtful that the appeal would fail. In the first case, Viscount CRIMINAL. 
Haldane pointed out that it would be contrary to their constitution- igin; 
al duty, if the Board were to assume the position and function Baade 
of a Court of criminal appeal, a Court which could go into ` To. T 
questions of evidence ‘and procedure and could deal with saa call ies 
the case On the same footing asan ordinary Court of appeal. Mookerjee, F. 
In the same way, in Besant v. A. G. Madras, (1), where ss 
important questions arose as to the scope and effect of the i 


provisions of the Indian Press Act, rgro, the High Court of Madras 
refused to give a certificate. The Judicial Committee granted 
special leave to appeal; the decision of the High Court was, how- 
ever, ultimately affirmed on the merits and the appeal was dismissed. ii 
In the second group of Indian cases, we have instances where, 
in the absence of a provision like that of clause 41 of the Letters 
Patent, application for special leave was made to the Judicial 
Committee. It will be recalled in this connection that as pointed 
out in A. v. Reay (2); Chintanon Singh v. King Lenpsrr (3) ; 
Ataur Singh v. Kinz-Emperor (4), and Billinghurst v,” King-Em- 
peror (5); where there is no provision like clause 41 applicable, no 
Indian Court can grant leave to appeal to His Majesty in Council, 
and this was apparently overlooked by Wilson, J. in Haridas v. 
_Saritulla (6). In such cases, the remedy is by an application for 
special leave to His Majesty in Counc. The earliest instance is 
afforded by the case of Queen v. Joykissen Mookerjee (7). The 
Judicial Committee came to the conclusion that justice had not 
been very well administered in the case and yet refused the applica- 
tion. Dr, Lushington observed that the consequences of granting 
an appeal in cases of this description were so exceedingly strong, they 
Were so entirely destructive of the administration of all criminal 
jurisprudence, that the Board could not for a single moment doubt 
that they were of the greatest importance in guiding their Lordships . 
to form a judgment. The application was thus refused, because, 4 
if it were granted, “not only would the coursegof justice be maimed, 
but in very many instances it would be entirely frustrated’. This 
standpoint was emphasised by Sir Michael Westropp, C. J. when : 
he was invited to grant a certificate in the case of A. v. Pestanji (8). 
The decision in Maharaja Midhava “Singh v. Secretary of State (9), 


d e T e 
(1) (tgtg) L. R. 461. A. 176. (2) (1870) 7 Bom. H.C. R, 77 C. C. 
e œ (3) (1908) 18 C. L. J. 119. (4) (1913418 C L. J. 121. . 
(5) (1923) 38 C. L. J.406 (6) (1888) I. L. R. 15 Calc. 698 Footnote. 
(7) (1862) 9 M. 1. A. 8, (8) (1873) 10 Bom. H.C. R. 75 (92) | r 
(9) (1904) L. R 311, A. 3395.1. Le R. 32 Calc, 5, . 
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does not directly touch the question, because there the decision 
impeached was that of the Governor-General in Council which-might 
be treated as a political act—an act of State—not a decision of a 
Court from which an appeal lay to His Majesty in Council. Simi- 
lar observations apply to Æx. Mgomini’ (x), where the Judicial 
Committee declined to interfere with an act of the executive 
government of Natal, as later on in Zilonko v. A. G. Natal (2). 
The decisions of what were undoubtedly criminal Courts were 
sought to be challenged before the Judicial Committee, by special 
leave, in Painda Khan v. King Emperor (3); Muhammad Yusufud- 
din v. Queen Empress (4) ; Birch v, King-Emperor (5); Vatthinatha 
Pillay v..King-Emperor (6); Balmukund v, Kinz-Emp:ror (1); 
Dal Singh v. King-Emperor (8); Bugga v. King-Emperor (9); 
Kalinath Ray v, King-Emperor (10); Sayyapureddi v, King-Emperor 
(11) and Muruga v. King- Emperor (12). In Muhammad Vusufud- 
din v. Queen Empress (4), the appeal was allowed on the ground 
that the Magistrate who had taken cognizance of the alleged 
offence and had issued a warrant against a subject of the Nizam, 
had acted without jurisdiction. In Vaithinatha Pillay v. King- 
Emperor (6), which was an appeal by special leave in a murder 
case, the appeal was allowed and the conviction was set aside. The 
Judicial Committee came to the conclusion that there was no 
evidence which cpuld support a conviction for murder or abetment 
of murder. In Sayyapureddi v. .King-Emperor (10), the sentence of 
transportation for fourteen years was held to be illegal, and the case 
was remitted to the High Court with instructions to pass a sentencs 


according tolaw. ln Dal Singh v. King Emperor (8\, Bugga v. 


King-Emteror (9), Kalinath Ray v. King: Emperor (10), and Muruga 
v. King-Emperor (12) special leave was granted, but the appeal 
in each instance ultimately failed on the merits. On the other hand 
in Painda Khan v, Ring-Emperor (3); Birch v. King Emperor (5), 


” 


(1) (1906) 21 Cox 154. 

(a) (1903) SC. W. N. 63 S. N. 

(4) (1897) L. R. 24 l. A. 1373 I.L. R. 25 Calc. 20. 

(5) (1910) 13 C. L. J. 129; 13 Both. L. R. 9. 

(6) tigt3) L. R. 40 I. A. 193; I. L. R. 36 Mad sor; 18 C. L. J. 365. 

(7) (1915) App.. Cas. 629$ L. R. 42]. A. 133; b L. R. 42 Calc. 739; 21 

. C. ip J. 522. 

(3) (1917) L. R. 44 1. A. 137; 25 Cox 705; 26 C: Le J. 13. in 

(9) (1920) L. R. 47 I. A. 128. 

*t0)e(1920) L. R. 48 I. A. 96; 33C. L. J. 124. 

(11) (1920) 33 C. L. J. 222; 25C. W. N°514. (12) (1921) 26 CeoW. N. 57, 
e e z . 
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and Baimuhund v. King Emperor (1), the application for special 
leave to appeal was dismissed. 

In the series of cases which came before the Judicial Committee 
from*Colonial Courts, the earliest is the decision in Pulkland Jslands 
Cao: v, Queen (2), where Lord Kingsdown quoted with approval the 
observations of Dr. Lushington in Joykissen Meokerjee v. Queen (3). 
This set the tradition, as it were, and it came to be recognised that 
though it was the settled prerogative of the Crown to receive 
appeals in all Colonial cases : In re Bishop of Natal (4), the incon- 
venience of entertaining such appeals in cases’ of a strictly criminal 
character was so great, the obstruction that it would offer to the 
administration of justice in the Colonies was so obvious, that it was 


only on rare occasions, in exceptional circumstances, that applica- 


tions of that description should be encouraged or entertained by 
the Judicial Committee. ‘nis doctrine will be found to permeate the 
stream of later decisions. Amongst these may be mentioned Levein v. 
Queens); In re Mc Dermott (6); R.v. Bertrand (7); R. v. Murphys, 5 
R, v. Murphy (9); R. v. Coote (10) ; Esncuf v. A. G. Jersey (11); 
Riel y, R. (12) 3 Ln re Dill t (13); Dinizulu v. A. G, Zululand( 14); 
Mackod y, A. G. N, S. W. (15); Exparte Deeming (16); Makin 
v. A. G. N. S. W. (17); Kops v. Quesn (18) ; Sprigg v. Sigcan (19); 
Exparte Carew (20); Browny., A. G. Newzealand (21); R. v. 
Marais (22); Exparte Aldred (23); Nelson v. R, (24); Rex 
v. Louw (25); Baager v. A. G. Newsealand (go); Zshinguazi v, 
A, G. Natal (27); Armstrong v, R. (23); Lamer v, R (29) 


and Lbvakim v. R. (30).. It is not necessary to set out herea 


(1) (1915) App. Cas. 629; L. R. 42 L A. 1335 1. L. R. 42 Cale 739; 21 
C. L. J. 5232. 
(a) (1863) I Moo. P. C. N. S. 29); 9 Cox. 351. 


(3) (186:2)y M. L, A. 172; Moo. P. C. N, 5. 272. 
(4) (1864) 3 Moo. P. C. N. S. 115 (156). 
(5) (1866) L. R. ı P. C. 536. 

(7) (1867) L. R. 1 P.C. 520. 

(9) (1869) L. R. 2 P. C. 535. (10; (1873) L. R. 4 P. C. 599. 
(11) (1883; 8. App. Cas 304, (12) (4935) 10 App. Cas. 675. 
(13) (1887) 12 App. Cas. 459; 16 Cox 241. À 

(14) (1839) 61 L. T. 740; 16 Cox 735. (15) (1891) App. Cas. 455. 
(16) (1892) App. Cas. 422. (17) (1894) App. Cas. 57. 
(18) (1894) App. Cas. 650. 4 (19) (1897) App. Cas. 238, 
(20) (1897) App. Cas. 719; 18 Cox, 625. (23) (1898) App. Cas 294. 
(22) (1902) App. ta? 51. 


(6) (1865) L. R, 1 P. C. 260. 
(8) (1662) L.R 2 P.C. 45. 


(24) (1902) App. Cas. 250. (25) (1904) App Cas. 413. ° 
(26) (1907) 97 lL. T. 621; 21 Cox, 539. (27) (1908) App. Cas. 248. i 


(28) (1913) 30 T. L. R. 215. (29) (1964) App. Cas, 221°; 24 COX. 53. 
(30) (1914) App. Cas? 599 ; 24 Cox. 174. 5 oe 
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ang Emer “The rule has been repeatedly laid down and has been invari» 


Mookerjee, 7. e ably followed that Hew Majesty will not review or interfere with 








° j the course of crimina! proc2edings, unless it is shown that by a 
= 4 disregard of the fornis of legal process or by some violation of the 
4 principles of natural jestice or otherwise, sudstantial and grave 


injustice has been done.” 
This principle was successfully invoked on behalf. of the Crown. 

in the cases of XR. v. Bertrand (2); R. v. Murphy (3), and &. v. 
Coote (4), where a Colonial Court had, in each instance, set aside 
a conyiction and granted a new trial in excess of its jurisdiction. 
There was no occasion to apply the doctrine in Zevien v. Queen (5), 
as the prisoner obtained a free pardon and was discharged from 
e ,prisofi before his appeal could be heard ; the Judical Committee 
held that as the prisoner had obtained the substantial benefit of a 
free pardon they would not enter upon the merits of the case or. 
pronounce an opinion upon the legal objections to the conviction. , 
But the principle was successfully invoked on behalf of the accused in 
the cases of Falkland Islands Co, v. Queen(6); In Re McDermott (7); 
In Re Dillet (8) ; Macleod v. A. G. N.S. W. (9) and Nelson v. 
R. (10). A noteworthy instance of successful appeal will bə found in 
Lanier v, R. (11), where the conviction was for embezzlement, and 


TANGEN a ae å 
-3 L this may be taken along with Vusthinathu Pillai v. King-E'npe- 
Z n a \ vor (12) which was, as we have seen, a successful appeal against 
AF ul 
Pa > \~ ‘4 conviction for murder and sentence of death. In this connection, 
w f Gi z the following passage from the judgment of Lord Sumner in 
Qı Z } Ibrahim. R. (13) may be usefully recalled. 
i3 
a e 5 = | “ Having regard to the particular position in which their Lord- 
Nn T A im if ships stand to criminal proceedings, they do not propose to inti- 
k— ° 
A = ANI mate what they think the rule of English Law ought to be, muchas 
N Ti, `- SA it is to be desired that th8 point should be settled by authority, so 
a a far as a general rule can be laid down where circumstances must so 
55 - 


greatly vary. That must be left to a Cturt which exercises; as 


(1) (1887) 12 App. Cas. 459 (467). ¢ 

(2) (1887) L. R. 1 P. C. 520 13) (1869) L. R.2P.C. $35. 
® (4) (1873) L. R. 4 P. C. 599. © (5) (1867) L. R. 1°P. C. 536. 

46) (2863) 1 Moo. P. C. N. 5. 299. (7) (1866) L. R. 1 P. C. 260. 


(8) 11887) 12 App. Cas. 459. (9) (1891) App. Cas. 455. 

(10) 11902) App. Cas. 250. (11) (1914) App. Cas. 231. 

(12) (1913) L. R. 40 I. A. 193; L L. R. 36 Mad. 5014 18 C. L. J. 365. 
(13) (114) App. Cas 599 (614). 





their Lordships do not, the revising functions of a general Court 
of Criminal Appeal: Clifford v. , King-Emperor (1), Their Lord- 
ships’ practice has been repeatedly defined. Leave to appeal is 
not granted ‘except where some clear departure from the requires 
ments of justice’ exists: Æe? v. Reg (2); «or unless ‘bya dis- 
regard of the forms of legal process, or by some violation of the 
principles of natural justice or otherwise, substantial and grave 
injustice has been done’: Zn re Diilet (37. Itis true that these 
are cases of applications for special leave to appeal, but the Board 
has repeatedly treated applications for leave to appeal and the 
hearing of crimival appeals as being upon the same footing: Réel 
v. Reg (2); Exp. Deeming (1). The Board cannot give leave to 
appeal where the grounds suggested could not sustain the appeal 
itself ; and, conversely, it cannot allow an appeal on grounds that 
would not have sufficed for the grant of permission to bring its 
Misdirection, as such, even irregularity as such, will npt suffice : 
Exp. Macrea (5). There must be something which, jn the particu- 
lar case, deprives the accused of the substance of fair trial and 
the protection of the law, or which, in general, tends to divert 
the due and orderly administration of the law into a new course, 
which may be drawn into an evil precedent in future : Regu, Ber- 
trand (6),” 

The same principle was emphasised by Viscount Haldane in 
Dal Singh v. King Emperor (4): TT 

“ It is well settled that the unwritten principles of the Constitu- 
tion of the Empire restrain the Judicial Committee from being 
used in general as a Court of review in criminal cases. But while 
the Sovereign in Council does not interfere merely on the question 
whether the Court below has come to a proper conclusion as to 
guilt or innocence, such interference ought to take place where 
there has been a disregard of the proper forms of legal process, 
grievous and not merely technical in character, or a violation of 
principle in such a fashion as amounts*to a denial of justice. 
Their Lordships have now heard full arguments in the case before 
them, and have examined the procedure and evidence with minu- 
teness. Before considering thé rgsult, it is right that they should 


state what they conceive to be, in a gase such as that before them, 
e 


e 
(1) (1913) L. R. 40 I. A. 241; L.R. 41 Cale. 568 ; 19 C. L. J. 107. 
(2) 1885) 10 App. Cas. 675. 
(4) (1872) A. C. 422. 
(6) (1867) L. R. 1 PC, 520. 


(7) (3917) L. R, 441. Å. 137 {140}; 26 C. L. J. 13. Š 4 D adan Tatts 
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the character of the limitation of their function,“ The constitution 
of the Empire is tending to develop in the direction of regarding 
as final decisions given in the local administration of criminal jus- 
tice. The general principle is established that the Sovereign in 
Council does not act, in the exercise of the prerogative right to 
review the course of justice in criminal cases, in the free fashion 
of a fully constituted Court of criminal appeal. The exercise of the 
prerogative takes plage only where it is shown that injustice of a 
serious and substantial character has occurred. A mere mistake 
on the part of the Court below, as, for example, in the admission of 
improper evidence, will not suffice if it has not led to injustice of a 
grave character. Nor do the Judicial Committee advise interference 
merely because they themselves would have takeh a different view 
of evidence admitted. Such questions are, as a general rule, treated 
as being for the final decision of the Courts below.” 


°The principles thus enunciated must be -deemed well-settled, 


though there may be considerable room for refinement of argument. 


and divergence of opinion in their application. This is amply 
indicated by the fact that cises are by no means rare where leave to 
appeal has been granted after full examination, and yet the appeal 
has not ultimately been sustained ; two such instances are furnished 
by Ibrahim v. R. (1) and Besant v. A G. Madras (2). Here it 
may be recalled that as stated by Lord Watson in Robinson v. 
Canadian Pacific Ry. Co. (3) their Lordships of the Judicial Com- 
mittee, when called upon to grant special leave to appealin civil 
cases, do take into consideration the general importance of the ques- 
tion raised and the fact that it has evoked great difference of judi- 
cial opinion. 


In the case before us, the legality of the conviction rests upon 
the correct construction of section 34 of the Indian Penal Code. 
The judgments delivered by the Full Bench establish that there 
has been a deep-seated divergence of judicial opinion in every 


| superior Court in India*as to the true interpretation of that section. 


The question not only goes to the ront of the matter in the present 


‚case, but is of great and general importante and of frequent occur- 


rence in the administration of .crfminal law wherever the Indian 
Penal Code is in‘operation. It is not the” function of this Bench 
to pronounce an opinion upon the question 6f the construction of 


Šcction 34 : we “cannot arrogite to ourselves the authority which, 


0) 11914) App. Cas. 599. (2) (1919) L., R. 46 Y A. 176. 
(3) (1892) App Cas 481 (485). 
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belongs to their Lordships of the Judicial Committee under clause 41 
of the Letters Patent. But thisis plain that if section 34 has not 
been correctly interprete1 by the Full Bench, substantial and grave 
injustice has been done to the prisoner. In the view we thus 
take, we shall not express an opinion, whether there may not be other 
questions also in the appeal, such as the question of the true cans- 
truction of clause 26 of the Letters Patent, which by themselves 
being the case within the limited category of griminal proceedings 
reviewable, according to established practice, by their Lordships of 
the Judicial Committee. On anxious consideration of the charac- 
ter of the questions involved in this case and full recognition of the 
principles which regulate the functions of the - Judicial Committee 
in respect of criminal proceedings, we have come to the conclusion 
that we should declare that this cise is a fit one for appeal 
to His Majesty in Council under clause 4r of the LettersPatent. We 
dfrect accordingly that a certificate be granted to this effect, ° 
We further direct that as a certificate under clause 41 his been 
ordered, the execution of ihe sentence under appeal be stayed, 
subject to such orders as may be passed by their Lordships of 
the Judicial Committze We are not unmindful of the observations of 
their Lordships in Balmukund v. King- Emperor (1) made under 
different circumstances. In that case, an application for special 
leave to appeal from conviction and sentences of death, was made 
to the Judicial Committee. The application was made a few days 
before the date fixed for the carrying out of the sentences. Coun- 
sel for the petitioners stated that they were not in a position to 
proceed with the petition for leave to appeal as the transcripts of 
the judgment of the Chief Court and of the evidence had not 
reached them, and they asked the Board to make an order ora 
recommendation to the Government of India for the postponement 
of the execution of the sentences pending the hearing of the peti- 
tion. Viscount Haldane intimated that their Lordships were 
unable to advise His Majesty to make any order on the petition 
for special leave to appeal at that stage or to interfere to stay exe- 
cution. The attention of teeir Lordships was not drawn to the fact 
that in Re Ames (2), when specialeleave to appeal was granted by 
the Judicial Committee om the 7th July, 1838, the sentence against 
the petitioners was suspended ; this i$ not affected by the fact that 
the leave granted exparte was subsequently revoked, Be that as ite 


= 
. (1) (1915) App. Cas. 629; L. R, 42 I. A. 133; I L. R. 42 Calc. 7393 28 
C. L. J. 522. . 


(2) (1841) 3 Moo P.C. 409 (410). ° 
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may, the petitioners in Balmukund v. Ring-Enpzror (1), were left 
to notify the Government of Indi: that an application for spacial 
leave was pending before tha Judicial Committee; this they did, 
and they were in fact reprieved, pending the hearing of the petition, 
which, wa; ultimataly dismissed as n> ground of appeal was shown 
to bring the matter within the limited class of cases where the 
Judicial Committee intervenes in criminal proceedings. In th2 caie 
before us, a certificate has been directed under clause 41, ani there 
is consequently an appeal pending from the sentence. Clause 


42 ordains that this Court shall, in all cases of appeal to His | 


Majesty in Council, conform to and execute such judgments and 
orders as His Majesty in Council might think fit to make in the 
premises; and this has to be read along with section 21 of the 
Judicial Co nmittee Act, 1833 (Stat. 3 & 4 Will. 4. C. 41) which ren- 
ders it obligatory on every Court of justice to carry into effect tha 
Order or decree of His Majesty in Council on any appeal fron its 
order, segtence, or decree. In such circumstances, it is essential 
in this case that the sentenc3 passed by this Court should be sus- 
pended in order that the appeal to His Majesty in Council may not 
be frustrated. There is more than one instance where the Court 
which had passed the sentence stayed execution thereof psnding 
decision of the questions in controversy by their Lordships of the 
Judicial Commitee; see Nga Hoong v. Queen (2), decided by the 
Supreme Court of Calcutta. In ve Z+vien (3), decided by the Sup- 
reme Court of Jamaica and Jérzhkim v. Rex (4), decided by the 
Supreme Court of Hongkong. Reference may in this connection 
be made to the decision in Manda Kishore Singh v. Ram Golam 


- Saku (s), where this Court, in exercise of its inherent power to stay 


proceedings pursuant to its owa order, stayed proceedings in a 
civil ma'ter in view of an application to the Judicial Committee 


for special leave to appeal to His Majesty in Council. We may add | 


that the applicability of the doctrine of inherent power to criminal 
cases Was expressly recognised by a Special Bench of this Court in 
Pigot v. Ali Mahamad (6).* 


(1) (1915) App Cas. 629; L. R. 42 I. A. 133; I, L. R. 42 Calc. 739; 21 C. 
L. J. 522. é g 

(A (1857) 7 M. I. A. 72 (86). *(3) (1855) 10 Moo. P. C. 38. 

(4) (1914) App. Cas. 599 4604). ° 

(5) (1912) 1. L. R. 40 Cale. gs5; 16C. L. J. 503. 


4 


* (6) (1920) I. L. R. 48 Calc. 522 (531, 532); 32 C. L. J. 270. oo] 


ë The floctrine of inherent power is recognised in section 561 A. of the 
Crimimal Procedure Code which was inserted in the Code by Act XVIII of 1923.— 
Rep. . ° 


6 . 
6. e 
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Vou, KAKAK) - ftoi cdtat. 15 
The prisoner will not be required to furnish security for the CRIMINAL. 
costs of the appeal. As Viscount Haldane observed in Daé Singh 1923. 
V, King-Emperor (1), where the appeal by special leave was ulti- Bareta 
„mately dismissed, “there will, as hitherto has been usual in such : 


Ue 
e King- E ae 
cases, be no order as to costs.” The order for costs made in the peti de NOE 
case of Besant v. A. G. Madras (2), must consequéntly be deemed Moglærjee, Fee 


an ‘exception to th: ordinary rule, justifiable only in the special i p 
circumstances of that case. We observe that ine Vatthinatha Palla ° 
V. King Emperor(3), Sir Robert Finlay, on beb&lf of the prisoner : 


whose appeal had succeeded, asked for costs against the Crown ; 

but Lord Atkinson, referring to Johnson v. R. (4), stated that their 

Lordships were of opinion that the application should not be grant- e 
ed. This accords with Poonea Khoty v. R. (5) and Nelson v. R, (6), 

But in Lanier v. R. (7), which was heard shortly afterwards before 

the Board differently constituted, their Lordships, looking to the 
«exceptional nature of the case, held that the Crown should pay to. ” 
the appellant the costs of the appeal. A precedent for this cgurse ° 
may be found in Macleod y. A. G. N. S. W. (8). We caanot and 

do not express an opinion as to the costs of the present appeal 
before the Judicial Committee ; we merely hold that in view 

of the observation of Viscount’ Haldane in Dal Singh v. King- 
Emperor (1) as to the usual prac.ice in this class of cases, the 


prisoner be not required to furnish security for the costs of the 
Crown, ° 


We finally direct, under clause 42, that a complete copy of the 
record (to be printed in the usual manner) be transmitted for the 
use of their Lordships of the Judicial Committee. This will be 


prepared, as is done in capital cases, at the cost of the Crown and 
will include 


(i) the record of the proceedings before the committing Magis- 
trate ; 


(ii) the record of the proceedings at the Sessions, An accurate 
copy must be obtained of the notes of the trial fudge ; 


(iii) the record of the „proceedings under clause 26 of the 
Letters Patent. 


(1) (1917) L.R 431. A. 1373 26 C. L J. 14 z 4 
(2) (1919) L. R. 46 |. A.” 170, 
(3) (1913) L. R. go I. A. 193; 1. L. R. 36 Mad. sot; 18 C. I9, J. 365. P 
7 T4) (1904) App. Cas. 817 (824). (5) (1835) 3 Knapp. 348 (375). 
(6) (1902) App. Cas. 250X856). (7) (1914) App. Cas. 221 (230). 
(8) (1891) App, Cas, 455. KN s 
e e 
e` 2 e . 
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CR-MINAL. (iv) the record of the present proceedings under clause 41 of 
1923. the Letters Patent. ye 
Ma We further direct that the memorandum furnished by . Mr. 
À Justice Page to the members of the Full Bench (from which an 
haii: extract was read out in open Court) be printed in its entirety as 
Bookerjee, Je a confidential document and be transmitted in a sealed cover, to 
i be placed before their Lordships for such use as their Lordships 
° may determine. We’ consider it essential that all the materials 
° available to this Court should be placed at the disposal of their 
Lordships. 

Let six copies of the Paper Book when printed be furnished free 

° of charge to the prisoner, 


A T.M. Application granted. 


v. 
* King-& mperor. 


PRIVY COUNCIL. 


Present: Lord Dunedin, Lord Atkinson and Lord Wrenbury. 
P.C. THE TATA IRON AND STEEL COMPANY, LIMITED 


D. 
1923. = 
— THE CHIEF REVENUE AUTHORITY OF BOMBAY. 
erian 8, 9 
arch, 12 


(ON APPEAL FROM THE Hic COURT Or JUDICATURE AT BOMBAY) 


Income-tax—Indian Income Tax Act (VII of 1918), Se 51—Reference by case 
stated—Decision of High Court—Competency of appeal to Frivy Council— 
« Final” or “ interlocutory’ —Letters Patent, Cls 39, 4o—General right of 
appeal. 


A decision of the High Court on a reference by case stated under S. 51 of the 
Indian Income Tax Act, is merely advisory and not final within the meaning 
of clause 39 of the Letters Patent (Bombay) to admit of an appeal to His 
Majesty in Council. ? 


Under the Indian statutes, there is no general right of appeal to the Privy 
Council from any class of Courts in India corresponding to the general right of 
appeal to the House of Lords under settion 3 of the English Appellate Jurisdic- 

° 
tion Act of 1876. . 

In interlocutory matters, there is no appeal as of right and the granting of 
permission under,clause 40 of the Letters Patent is entirely discretionary : 
Goldring v. La Banque D’Hochelaga (1); Standard Discount Company «æ, 
Otard Deĝa Grange (2) referred to. d 
e 

(iJ (1880) .5 A. C. 371. (3) (1877) 3 C. P. D. 674 


e 
e. ° 
L4 oe 
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What is a“ final” judgment considered : Ex parte Moore (1); Onslow V, P.C. 
The Commissioners of Indian Revenue (2); Ex parte Chinery (3) referred to. ‘gia: 


In re Knight and the Tabernacle Permanent Building Society (4), Ex Tata Iron Co., Ld 
parte County Council of Kent (5) referred to. a, 
Chief Revenue 
Special leave to appeal, by virtue of the Royal Prerogative, was refused : Authority of, Bombay 


Attorney-General v, De Keyser’s Hotel (6) referred to. ẹ oe . 
Appeal from a judgment of the High Court on a question refer- , ° 

red to it under section 51 of the Indian Income Tax Act. The 

appellant company claimed a certain deduction from the assess- ` E 


ment for 1919-1920, as expenditure incurred for the purpose of 
making profits in the business. The Collector and the Chief Reve- 
nue Authority on appeal were of opinion that the amount was in ; 
reality capital expenditure and disallowed the deduction claimed. 
A reference by case stated was made to the High Court. The 
High Court held that the amount spent was in the nature of capital 
expenditure and not an allowable deduction. The present appeal œ 
is preferred against that judgment. a. ° 


Dunne K. C. and Hiils for the Respondent raised a freliminary 
objection that the’ appeal was incompetent. The judgment com- 
plained of is on a reference and is in the nature of advice or opinion. 
It is not a final judgment or order to admit of an appeal under cl. 
39 Of the Letters Patent, nor is it an interlocutory matter for the 
purposes of cl. 4o. In the latter case, granting of leave to appeal is 
discretionary. In the present case, leave was” not sought nor 
granted under that clause. The general right of appeal to the 
House of Lords under section 3 of the English Appellate Jurisdic-. 
tion Act of 1876 is not given under any statute in India. The 
meaning of the expression “ final” as understood in the English 
litigation is laid down in the cases, Æx parte Moore (1) ; Onslow v. 
Lhe Commissioners of Inland Revenue (2). 


The Hon. Sir Witham Finlay K. C, Bremner and Ratkes 
for the Appellants: The judgment of the High Court purports 3 
to be, a decision and not a mere opinion @ advice. Clause 39 
of the Bombay Letters Patent confers a general right of appeal to 
His Majesty in Council. Tite amount claimed was spent in the pre- 
vious year solely for the purposes of earning profits. It cannot be 
treated as capital expenditure. : It ought to have been dedfcted 


from the assessment. ° ° e 
æ a (1) (1835) 14 Q. B. D 627. (2) (189 25 Q.B. D. 465. « 
(3) (1884) 12 Q. B. N, 342. (4) (1892) 20. B 613. 
(5) (1891) Q. B. 725. (6) (1920) A.C, 508. ° ° 
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- Even if the appeal is not competent under clause 39 of the 
Letters Patent, there is a right of appeal to His Majesty in Coun- 
cil, by virtue of the Royal Prerogative. Special leave may be 


granted and the Prerogative may be exercised: Afforney-General 
v. De Keysers Hoti (1). 


The judgment of their Lordships was delivered by 


Lord Atkinson: This is an appeal from a judgment of the 
HighCourt of Bombay on a question referred to it under section sr 
of the Indian Income Tax. Act 1918. The facts out of which the 
appeal has arisen are shortly as follows :—For the official year 1919- 
1920 the appellant Company was, by the Collector of Income Tax, 
assessed on a sum of Rs. 61,84,848, alleged to be income earned in 
the previous year, 1918-1919. The Company claimed to deduct 
from this assessment a sum of 28 lacs of rupees, paid by -it to cer- 
tain underwriters on an issue of 700,009 preference shares of the 
Company of Rs. roo each, as expenditure incurred by the Com- 
pany fdt the purpose of making profits in its business. By section 
9, sub-section I, Of this Act it was provided that the tax (i) e. the 
income tax) shall be payable by an assessee under the head of 
“ Income derived from business,” in respect of the profits of any 
business carried On by the taxpayer, and by sub-section 2, LX it 
is further provided “ that an allowance is to be made in respect 
of any expenditure (not being in the nature of capital expen- 
diture) incurred solely for the purpose of earning such profits.” - 

Jhe appellant Company claimed to deduct from the income on 
which they had been assessed, this sum of 28 lacs of rup:es, paid 
to the underwriters to help to float the, issue of these preference 
shares. The Coliector of Inc¢éme Tax and the Chief Revenue 
Authority were of opinion that the payment of the 28 lacs was in 
reality capital expenditure, inasmuch as it was expended to pro- 
cure capital, and was not an allowable deduction from the profits 
of the business under the provisions of this Income Tax Act. 

A reference by ca% stated was accordingly made by these offi- 
cials to the High Court under section 51 of this Income Tax Act 
‘of 1918 of the question whether the Expenditure of these 28 lacs 
could be allowed under section ° 9, sub-section 2, ix, of this statute, 
as n& being in the nature of capital expenditure, nor as having 
been incurred “‘ solely fòr the purpose of*earning such profits” 


° within the meaning of this sub-section. The High Court ae 


judgmenton the 28th February, 1921, hodny that the words " 
e (td (1920) Ai C. 508, 
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expenditure (not being capital expenditure) which had been incur- 
red solely for the purpose of earning profits” meant profits generally 
and not merely profits earned in the year of assessment, but that 
the expenditute in this case of the 28 lacs was in the nature of capi- 


tal expenditure, and therefore not an allowable deduction.‘ From 4, 


this judgment the appellant Company have by leave of the High 
Court of Bombay appealed to His Majesty in Council. On the 
appeal being called on for hearing, a preliminary objection was 
raised by the respondent to the effect that the appeal was not com- 
petent, inasmuch as no such appeal, it was contended, lay from 
the decision of the High Court on a reference by case stated under 
section 51 of the statute, that such a decision is only advisory, as it 
is styled,‘and was something in the nature of an opinion for the 
guidance of the Revenue Authorities as to, how they should deal 
with the question referred to the High Count. 

The point thus raised, which is one of some difficulty, was very 
well argued by the counsel on both sides. It is admitted “hat no 
statute, I-nperial or Indian, is to be found giving expfessly, or by 
implication, a right of appeal, either with or without the leave of the 
High Court of Bombay, to His Majesty in Council from a decision 
or order made, or judgment given by the High Court under the pro- 
visions of the srst section of the Indian Income Tax Act of 1918, .. 
neither can any such statute be found giving a general right of 
appeal to His Majesty in Council from the orders or judgments of 
any class of Courts, asthe 3rd section of the English Appellate 
Jurisdiction Act of 1876 gives a general right of appeal to the 
House of Lords from the judgments or orders of the Courts therein 
mentioned. It has been contended, however, that a gene- 
ral right of appeal of a character somewhat similar to that 
given by the Appellate Jurisdiction Act has been given in 
Bombay by the 39th clause of the Letters Patent of the High 
Court of Bombay, dated the 28th December, 186s. This 39th 
clause provides that any person may appeal to Her Majesty in 
Council. First, in any matter (not being of Criminal Jurisdiction) 
from any final judgment, decree or order of the High Court of 
Judicature at Bombay, made on, appeal, and, second, from any 
final judgment, decree or order made “in the exercise of its oraginal 
jurisdiction by the High Court from which an appeal does not lie 
to the High Court under the 15th clause. 


ee In their Lordships’ view the words orginal jurisdiction” are 


only used in contra Xgtinction to the words “made oñ appeal” 
mentioned earlier in the clause; but it is quite obvious thit the 
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matters to be dealt with under the original jurisdiction are serious 
and important, because by the succeeding clause, namely; clause 
40, specified provision is made for obtaining the permission of the 
Court to appeal to Her Majesty in Council in respect of prelimi- 
nary or interlocutory judgments, decrees, orders or sentences (not 
being matters of criminal jurisdiction) of the High Court. The 
granting of this permission is entirely discretionary with the Court 
or Judge empowered to give it. There is not an appeal as of 
right in these interlocutory matters, and but for the provision of 
clause 40 an appeal in such matters would be incompetent: Go/d- 
sing v. La Banque d' Hochelaga (1). 

It is not pretended that the permission in this clause referred 
to was ever asked for or obtained in the present case, nor was it 
argued that the decision was an interlocutory judgment, ` order, or 
decree within clause 4o. 


“In grder therefore that the appeal in this case should be held 
to be competent, the decision and order of the, High Court under 
section st of the Income Tax Act must come Within clause 39 
of the Letters Patent. It must be either a final judgment ora 
final decree ora final order. ‘Now what is a final judgment as 
understood in English litigation? In Bx parte Moore (2), Lord 
Selborne laid it down that to constitute an order a final judgment, 
nothing more isenecessary than that there should be a proper 
litis contestatio and a final adjudication between the parties to it 
on the merits. 

In Onslow v. The Commissioners of Inland Revenue (3), it 
was determined on high authority what it is that amounts toa 
final judgment. The facts of ‘the case are as follows :—By the 
18th section of the Stamp Act of 1870 (34 & 35 Vic. 7) itis pro- 
vided that, subject to certain regulations (irrelevant for the present 
purp se), the Commissioners may be required by any person to 
express an opinion with referenc2 to any executed instrument 
upon the question whether this instrument is chargeable with any 
duty, and if so, what amount of duty is to be charged? The ap- 
pellants in this case requested the Commissioners to do these 
things,but were dissatisfied with the amount of the duty which 
the Commissioners assessed eupon the instrument in reference to 


„which they asked their opinion. The roth section of the statute 


erfibles any person so dissatisfiéd, on payment of the duty asso 


e : 
e (1),(1880) 5 A. C. 37!. (2) ee ae Q. B. D. 627. 
(3) (i890) 25 Q. B. D: 465 (on appeal from 24 Q.B D.7584). 
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sessed, to appeal against the assessment to the Court of Exchequer, EG 
and for that purpose to require the Commissioners to state and 1923 


sign a case upon which their opinion was required: and the assess- Tata “Iron Co, Lg | 
ment made by them, which the Commissioners are bound to do. Chief ‘Beverut 
What the Court may do upon the hearing of this cise is the matter Authority of oe 
of importance. It may determine the question submitted, and Fora dthinsgn. 

if the instrument in question be in the opinion of the Court charge- — e 
able with any duty, the Court shall assess that duty. If it is de- $ 
cided by the Court that the assessment ofthe Commissioners is 
erroneous, any excess of duty which may have been paid under 
this erroneous assessment, or any penalty which has been paid in 
respect Of it shall be ordered by the Court to be repaid to the 
appellants with the costs incurred by them in relat'on to the ap- 
peal. But if the assessment of the Commissioners be confirmed 
by the Court, the costs incurred by them in relation to the appeal 
are to be paid by the appellant. On the erst January, 1890, she e 
Court below decided the question submitted in favour of the 
Commissioners. Onslow appealed, but omitted to Serve notice 
of appeal within the time required by order 58, rule 3, of the Rules 
of the Supreme Court of 1883. In July, 1830, he applied to the 
Court of Appeal to extend the time for appealing, on the ground 
that doubts had arisen as to whether the order of the Court below 
was “a judgment” oran “order” within the meaning of rule 15 of 
the above-mentioned rules. This rule ran thus: “ No appeal to 
the Court of Appeal from any interlocutory order or from any order 
whether final or interlocutory in any matter not being*an action 
shall except by special leave of the Court of Appeal be brought 
after the expiration of twenty-one days, and no other appeal shall 
be brought except by leave of the Court after the expiration of one 
year.” 


Lord Esher delivered the judgment of the Court. After quoting 
the opinions of several authorities, which as the judgment is printed 
it is not easy to distinguish from portions of his own judgment, he 
refers particularly to opinions expressed by Cotton L.J. in Ex parte 
Chinery (1), with which B8wen and Kay L.JJ. had concurred. He 
said ; ee 

“I think we ought to “give to the words ‘final judgment’ in this 
sub-section their strict and proper meaning, f.e, 2 judgment obtain- 

«ed in an action by which a previously existing liability of the defend- 
ant to the plaintiff IN ascertained and established, unle#s there is 


(1) (1884) 12 Q. Be D, 342. : e 
ad ° 
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something to show an intention to use the wards in a more extended 
sense.” . 

He proceeds : 

“Bowen L.J. says there is an inherent distinction between Judg- 
ments and orders,-and that the words ‘final judgment’ have a profes: 
sional meaning ; by which expression I think he meant to say, as 
Cotton L.J. had previously said, that a judgment is a decision ob- 
tained in an action, and if that was his meaning, both these learned 
Lords Justices gave judgment to the same effect, and Fry L. J. 
agreed with him. A‘ judgment,’ therefore, is a decision obtained 
in an action, and any other decision is an order......That in my 
Opinion is a proper distinction, and, therefore, in the present. case 
the decision is an order and not a judgment, and the appeal 
should have been brouzht within ar days. Under the circumstances, 
however, we will, as an indulgence, extend the time for appealing.” 

This decision clearly establishes that the decision and an order 
made byethe Court under the srst section of the jurisdiction can- 
not be held ?o be a “final judgment” within the meaning of the 39th 
clause of the Letters Patent, since there is nothing to show an 
intention in the year 1862 to use those words in a sense more exten- 
ded than their legal sense. 

Lord Lindley said :— 

“I am of the same opinion. I was at first struck by the fact 
that the declaratiorfof this Court upon a cise stated for the opinion 
of the Court of Chancary under 13 & r4 Vic. c. 35, is in several 
instances in that Act called a decree, which is, of course, the equi- 


valent to the term judgment in the Queen's Bench Division. But. 


the distinction just laid down by the Master of the Rolls is the 
proper one, and has my entire concurrence.” , 

Bowen, L. J. (as he then was) also concurred. The statute to 
which Lord Lindley referred, provides that the Court on the hearing 
is to decide the question by the special case referred, and then by 
its decree declare its opinion . upon rights involved therein, but 
without proceeding to administer any relief consequent upon such 
declaration. This declaration was, however, to have the same force 
and effect as ifit had been made ip a suit instituted by the parties 


by bill, It would appear to tlteir Lordships that the ruling of the. | 


Court there was merely advtsory. It is evident from this case of 
Quslow v. Commissioners of Inland Revenue (1), that the use of the 


words “determine” and “decide,” or the direction that money paid + 


in excess is*to be refunded or the awarding of costs against the 
(1) (1890) 25 Q. B. D. 465. = 


. 
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unsuccessful party, are not things which distinguish a judgment 
from an order where questions are referred to the Courts by case 
stated. 

The word judgment is indeed popularly uséd in many different 
senses, as when one says a certain man isa man of sound judg- 
ment, meaning that he is possessed of the inteclletual faculty of 
deciding rightly on fact or circumstances, or where even in legal 
matters the expression of the opinion formed in a case by a Judge 
who dissents from his colleagues is commonly called his judgment, 
though it can have no effect whatever on the determination of 
the suit or action in which it is delivered. 

The decision appealed in this case is obviously not a “ final 
decree” within the meaning of clause 39 of the Letters Patent, 
neither can it on the ruling of case of Onslow v. The Commissioners 
Of Inland Revenue (1) be rightly decided a “ final judgment.” The 
question remains is ita “final order,” or only advisory, mage 
by the Court in exercise of its consultative jurisdiction oo 

One must therefore ask oneself what is the nature And charac- 
ter of the acts which section 51 of the Income Tax Act authorises 
and empowers the High Court to do. . . It provides that ifin 
the course of any assessment under this Act, or in any proceedings 
in connection therewith (save an immaterial exception) a question 
arises with reference to the interpretation of any provision of the 
Act or any rule thereunder, the Chief Revenue Authority may, 
either on his own motion or on reference from any officer of subor- 
dinate authority, draw up a statement of the case, and refer it with 
his own opinion thereon to the High Court, and shall so refer any 
such question on the application of the assessee unless he be satis- 
fied that the application is frivolous. The opinion of the Revenue 
Authority thus dominates and conditions the right of the assessee. 

Again it is the duty of the Revenue Official to make the assess- 
ment, and it is in the “ course” of making it the question which 
may be referred must arise. ° - 

By sub-section 2 of this section, the Court may, if not satisfied 
with the statement contained in the case, send it back for additions 
or alteration. By sub-section 3, iteis provided that on the hearing 
of this case the High Court shall “decide” the questions raised here- 
by, and shall ‘‘ delives judgment” theréon eontaining the grounds on 
which the decision is founded, and shall send to the Revenue 
Authority a copy of this judgment under the seal of the Court and 
the signature of thNRegistrar, and the Revenue Authority shall 

(1) (1890) 25 Q. B.D. 465, | 
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dispose of the case accordingly, or if the case arose from any subor- 
dinate Revenue Officer, shall forward a copy of this judgment to 
such officer, who shall dispose of the case in conformity with it. 
This last provision merely means that the Revenue Officer, ift pro- 
ceeding with the work in the course of which he was engaged when 
the question referred arose, shall be guided by the decision given, 
and shall make his assessment accordingly—the ultimate result 
being that he assesses the taxpayer at an amount which in his ins- 
tructed opinion he judges to be right. No suit can be brought to set 
aside or modify the assessment when so made. The amount of the 
taxpayers’ liability is thus definitely fixed, but nothing more is done. 
The decision of the High Court does not in any way enforce the 
discharge of that liability. It would appear clear to their Lordships 
that the word “judgment” is not here used in its strict legal and 
proper sense. 

e It is not an executive document directing something to be done 
or not $o be done, but is merely the expression of the opinions of 
the majority of the Judges who heard the case, together with a 
statement of the grounds upon which those opinions are based. 
It amounts only toa ruling thata cartain deduction claimed by a 
taxpayer to be allowed from the sum for which he has been already 
assessed to income tax is not permissible. 

Should the taxpayer be sued for the income tax for which he 
has been assessed® proof of the assessment woull be but the first 
step in the litigation, not the final one. These circumstances would, 
according to the judgment of Cotton L. J. in The Standard Discount 
Company v. Otard de la Grange, (1) goto show that however the 
order or decision might definitely and finally fix the amount of the 
assessment, it was only interlocutory. The Revenue Authorities 
are undoubtedly bound. to act up to the decision of the Court 
made under section sr of the Income Tax Act. l 

Bowen L. J., in his judgment in In re Knight and the Tabernacle 
Permanent Building Sgciety (2), appears, to attach much importance 
to the fact that in a case where appeal is only made to the Court by 
special case to exercise its consultative jurisdiction, and make a deci- 
sion or order of an advisory chargcter, the arbitrator or other person 
asking for the opinion is not légally bound,to act upon it, though he 
might be morally bound tp de so. Ina Scotch case of Peter Johnston 

ev. Glasgow Corporation (3), where the'reference was precisely the 


same in form as in the other case, the Court held that the Sherif. 


e 
, (1) (1877) 3 C. P. D. 67. (a~hr892) 2 Q. B. 653 (619). 
a 
(3) Scotch Cases 1912, 300, 
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who had stated the case for the opinion of the Court was bound to 
act upon its decision, and would not be entitled to disregard it. It 
does not appear to their Lordships that the fact that the function- 
ary who states a special case for the opinion of the Court is or is 
not bound to act upon it necessarily determines whether the order 
and decision of the Court is or is not merely advisory. In order to 
determine whether an order made by a Court on a case stated is 
final or merely advisory, it is necessary to examine closely the lan- 
guage of the enactment, whether statute, rule or order, giving the 
power to state a case. 

When a case is stated for the “opinion” of the Court, that word 
would serve rima facie to indicate that the order made by the 
Court-was only advisory. Where the case is referred for the ““deci- 
sion” or “determination” of a question, there is a prima facie diffi- 
culty in holding that the order embodying this determination or 
decision is advisory, bat the use of these words or one of them gs 
not decisive. Inthe case of Z» re Knight and the Tabernach Per- 
manent Building Society (1), a case was stated for the opinfon of the 
Court as to whether this Society had power to alter its rules in a 
certain way. The order made on this question was held to be 
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P. C. 
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advisory, butin giving judgment Lord Esher dealt with the case ` 


of Lxparte County Council of Kent (2Y. In that case section 2) of 
the Local Government Act, 1888 (51 & 52 Vic. 41) provided ‘that 
if any question arises or is about to arise as to whether any business 
power, duty or liability is or is not transferred to any County Council 
or joint committee under this Act, that question, without prejudice 
to any other mode of trying it, may on the application of the Chair- 
man of Quarter Sessions or of the County Council, committee or 
other local authority concerned, be referred for decision to the 
High Court of Justice in such Summary manner as, subject to any 
rules of Court, may be directed by the Court, and the Court, after 
hearing such parties and taking such evidence (if any) as it thinks 
fit, shall decide the question.” m 

The Court in this case had only to deal with the question, which 

set of authorities should be charged with such and suca portions of 
administration, Lord Esher criticising this decision in the case said : 
“Where a statute provided that a tase might be stated forthe 
decision of the Court it was held that thoygh the language might 
prima facie import that there has to be the equivalent of a judgment 
æ+ order, yet when the context was looked at it appeared that the 

e 


(1) (1894) 2 Q. B. 613 
(2) (1891) Q. B. 725. 


P. C. jurisdiction of the Court appealed to was only consultative, and 


1923. that there was nothing which amounted to a judgment or order.” 
"Tata Iron M ii It would appear to their Lordships that having regard to the 
authorities cited, and for the reasons already stated, the decision, 
l nate Revenue judgment or order made by the Court under section sr of the In- 
i as come Tax Act in ‘this case, ‘was merely advisory, and not in the 
Lord Atkinson. 

6 proper and legal sense of the term final, and thus so far as these 
considerations are concerned that the appeal is incompetent. Sá 
Sir William Finlay, however, in the last resort contended th at in 
any event his client had, by virtue of the Royal Prerogative, a right 
to appeal to His Majesty in Council. He did not show how it was 
open to him, as the case stands, to rely upon the Royal Prerogative. 
In any view it could not be exercised without leave granted, 
And without going the length of saying that this case is on a level 
with the case of A/torney-General v. De Keyers Hotel (1), referred 
° $ in the argument, where the question was fully considered, their 
Lordships wovld be slow to advise His Majesty to grant special 
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leave to ‘appeal when the subject had been adequately dealt yiu 


in the Letters Patent. 
Their Lordships will therefore advise His ` Majesty that the 
appeal is incompetent and must be dismissed, and that the appell- 
ants must pay the respondent’ s costs. i 


T, L. Wilsom& Co: Solicitors for Appellanis. 
The Solicitor, India Office: Solicitor for Respondent. 


KV. LNs < Appeal dismissed as incompetent, 


(1) (t920) A. C. 309. 
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for rent against dar patnidars.—Registered transfer of tenure by some—w 

Liabifity for rent. 

A certificate granting leave to appeal to the Privy Council is in order where 
the subfect-matter in dispute relates to a recurring liability and is in respect of 3 


property above the appealable value. 


Under S. 12 of the Bengal Tenancy Act, a transfer of à permanent tenure is 
complete as soon as the document of transfer is registered and the transferors are 
no longer liable to the superior tenure-holder for rent: Aristo Bulluv Ghose v. 
Kristo Lal Singh and another (1); Hemendra Nath Yukerji v. Kumar Nath 
Roy (2), approved. 

Consolidated .Appeal from two decrees of the High Court at 
Calcutta, modifying two decrees of the Subordinate Judge of 
Hooghly which affirmed two decreas of the Second Munsiff of 
Hooghly. ` — 

The respondent No. 1 is the patnidar of three taluks in the 
Burdwan Raj and the appellants were originally dar-pantidars 
under him. In 1906, the appellants conveyed their 12 annasjnter€st 
in the dar-patni tenure to one Ramtarak a denamidar fer the other 
dar-patnidars. Ramtarak, in 1908 executed a deed of release in 
favour of the real dar-patnidars. The respondent patnidar, how- 
ever, sued all the dar-patnidars for rent and obtained decrees against 
the actual dar-patnidars as well as the appellants. After the insti- 
tution of the last ‘of these suits in 1914, the appellants executed a 
deed of confirmation and conveyance in favour ofethe co-dar-patni- 
dars releasing their interest in the tenure, if any. 


The present suits were brought by respondent No. xr against all 
the original dar-patnidars even though the appellants amongst ‘them 
had conveyed their interest to the others and were not in possession. 
The appellants denied their liability in the circumstances noted 
above. The Munsiff who tried the suits and the Subordinate 
Judge on appeal, upheld their contention and dismisssd the suits 
as against them. The High Court, on appeal by the patnidar, revers- 
ed the decrees of the two subordinate Courts and decreed the claim. 
Hence the appeal. 


Dube for the Appallantse The High Court was wrong in holding 
that there was no consideration for the deed of confirmation and 
conveyance of 1914. Theappallants were never in possession 6ince 
1906, They cannot be made liable *fore the rent. The patnidar 
agreed to recognise the transferees as sole tenants if the arrears. 


“Of rent were paid and the agreement was acted upon, This estops 


him from claiming t from the appellants also. The transfer 
(D, (1889 ) J. L. R. 16 Calc. 642. (2) (1908) ya C. W. Ñ. 478. 
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of their rights and interests in the tenure was registered and became 
a completed transaction under: section 12 of the Bengal Ténancy 
Act; Kristo Bulluo Ghose and others v. Kristo Lal Singh and 
another. (1); Hemendra Nath Mukerji v. Kumar Nath Roy (2) 
cover the present controversy 


Wallach for the Respondents: The transfer deed of 1906 was 
held not to be operative by the Courts in previous suits. It does 
operate as ves judicata. The deed of r914 had no consideraiton and 
it was therefore void. As there was no valid transfer of the inter- 
ests of the appellants in the tenure, they are still bound to pay rent 
to the patnidar. The subject-matter of the dispute is below the 
appealable value and the High Court had no jurisdiction to grant 
certificates for ieave to appeal to the Privy Council, The High 
Court decree was right. 


The judgment of their Lordships was delivered by 


À MreAmeer Ali: These consolidated appeals arise out of two 
suits broug&t by the plaintiff, a putnidar under the Burdwan estate, 
to recover rent from the defendants in respect of three dar-putni 
taluks they held under him. The Burdwan Raj contains a large 
number of putni tenures, and sub-infeudation is recognised and 
largely given effect to in that estate. Not only are putnidars entitl- 
ed to grant sub tenures called dar-putnis, but the dar-putnidar on 
his side can gran? subordinate tenures under himself which bear 
the designation ofse-putni. The plaintiffs case is that the fifteen 
defendants whom he sued for the dar-putni rent of the three dar- 
putni ‘taluks were all jointly interested in the under-tenures. The 
defendants, other than defendants 3, 14 and rs, contended that 
although originally they held a share in the dar-putni tenure, they 
had, on the 25th August, 1906. conveyed their r2 annas interest 
to one, Ramtarak Bhuttacharjias the benamidar of the defendants 
3, T4 and 15, and that two years later, viz., in June, 1908, Ramtarak 
had, by a registered dgcument, renounced all interest in the dar- 


putni in favour of the defendants 3, 14 and 15. acknowledging that. 


they were the real purchasers and that he, was only their /wrzidar. 
The defendants, other than 3, 14 and 15, accordingly urged that 
they were not liable for thé rent of the under-tenure and were 
wrongly sued. ° 

It appears that after the execution of the deed of sale in 1906, 


the plaintiff had instituted against these several defendants, in-=™, 


cluding défendants 3, 14 and 15, suits for ref i in which the defen- 
(1) (1889) 1. L. R. 16 Cale. 642. (2) (1908) 12 C. W. N 478. 
6 . 
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dants other than defendants 3, 14 and 15, denied their liability on 
the ground that they had parted with their interest in favour 
of their co-defendants 3, 14 and rs, and that in those suits the 
Court “before whom the question came for trial had held that the 
contending defendants had failed to establish that the transaction 
was Jona fide and not a mere sham; and had “declared that, not- 
withstanding the transaction of r906, the plaintiff was entitled to 
rent from all the defendants, and had decreed his claim accordingly. 
There were further suits between the parties ; the same contentions 
were raised by the defendants other than defendants 3, r p and 15 ; 
but the defence was disallowed on the ground that the question 
relating to their liablity was ves judicata. The defendants other than 
the defendants 3, 14 and 15, thereupon, on the 6th July, 19:14, 
executed a fresh document in favour of their co defendants 3, 14 
and 15, by which they purported to confirm the transaction of 1906 
and release in the latter’s favour whatever right and title they pog- 
sessed in their 12 annas share of the dar-putni. < ° 

The present suits are brought for rents partly due f8r a period 
prior to July, 1914, and partly for a period thereafter. The Munsif, 
before whom the cases cime for trial, held that the rent for the 
period anterior to the execution of the last document, viz, the 
release of 1914, came within the terms of the previous decisions and 
that, consequently, the matter was zes judicata ; but with regard to 
the period after the execution of the document of the 6th July, 1914, 
he held that the transfer by the contending defeadants to their co- 
defendants 3, 14 and 15, was valid, and that, therefore, they were 
entitled to be absolved from liability for all subsequent rent. He 
accordingly decreed the plaintiff’s claim for the rent of this latter 
period against defendants 3, 14 and r5 alone. 

From this part of the Munsif’s decree, the plaintiff appealed 
to the Subordinate Judge of Hooghly, who, on the 28th February, 
1917, dismissed the appeal and affirmed the decree of the Munsif. 

He held that the point in controversy was concluded by the 
decision in the case of Hemendra Nath Mukerji v, Kumar Nath 
Roy, (1), that the deed which the contending defendants had exe- 
cuted ratifying the previous transaction of sale was not only a “dis- 
claimer of any subsisting right or interést of the executants, bué also 
purported to vest whatever right or intefeste they might, by reason 
of the decisions. of Courts in the previous rent suits, pe said to have. 


“had in the properties covered thereby, in the defendants 3, 14 and 


15, as from the date Nits execution” He held, further, “in respect 
(1) (1918) 12 C. W. N. 478. ° 
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of the contention,: that there: was no consideration for this last 
document, that it did not concern the plaintiff, whether a considera- 
tion passed or not between the two parties to the transaction, that 
was a matter between them and them alone; and that the pħintiff 
himself ‘had ample security in the dar-putni tenures. He further 
held that the defend&nts 3, 14 and 15 were in possession of the 
property. He accordingly as already stated, dismissed the plaintiff's 
appeal. The plaintiff not content with this decision, appealed to 
the High Court of Calcutta, which reversed the judgment of the 
Subordinate Judge and decreed the plaintiff’s claim as a all 
the defendants. : 

From these decrees of the High Court in the tw) suits, the con- 
tending defendants have appealed to this Board. A preliminary 
objection has been taken as to the competency of the appeal, on 
the ground, firstly, that the subject-matter is below the appealable 
value ; and se condly, that the cetificate granted by the High Court 
13 “not eufficient. On both points in their Lordships’ opinion the 
objection fats. The subject-matter in dispute relates to a recur- 
ring liability and is in respect of a property considerably above 
the appealable value. The cirtificate in the c:rcumstances is quite 
in order. 

The reasons upon which the learned | Judges of the High Court 
have based their judgment are somewhat involved, but closely 
examined they amount to this; that as it had been held in the 
previous suits that there was no consideration and as there could be 
no transfer without the proof of consideration, the transaction 
of July, 1914, is affected by the previous decisions, and the plaintiff 
was entitled to go on suing the defendants as he had done heretofore. 
There are certain passages in the judgment which incline their 
Lordships to think the learned Judges did not clearly apprehend 
the legal position of the parties in relation to the provisions of 
section 12 of the Bengal Tenancy Act. They say in one place :— 

“Jt cannot be disputed that if the title is perfected by.a proper 
deed, and for consideration, the former decisions cannot opérate as 
res judicata.” and then go on to say:— , 

“But there is no consideration, apart from the consideration of 
the previous kobala; and the Question of „consideration under the 
kobala is zes judicata.” œ ° 

-In the case of Kristo Bulluo Ghose and others v. Kristo Lal 


Sieh and another (1), a transfer of a permanent tenure, by a regis- «= 


tered document was held to be complete ungér section 12 of the 


(1) (1889) I, L. R. 16 Cale. 642. 
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Bengal Taine Act, as soon ast he document was registered, and the 
same view was expressed in the case of Hemendra Nath Mukerji v, 
Kumar Nath Roy (1), already referred to. Their Lordships con- 
sider “that the present controversy is covered by the latter decision. 

Their Lordships are of opinion that the judgment and decrees 
of the High Court should be set aside an@ the order of the 
Subordinate Judge restored.. The appellants: will be entitled to 
their costs here and in the High Court. , ; 

And their Lordships will- humbly recommend His Majesty 

acéordinaly: 

Chapman, Walker ate Shephard : Solicitors fot Appeliante: ; 

` Z. L. Wilson. & Co, : Solicitors for Respondents. 


KV. L. N. ik. Appeal allowed, 
(1) (1908) 12 C. W. N. 478. l 


CRIMINAL REVISION. 


< Before Sir Lancelot Sanderson, Knight, Chief Justice, and Mr. 
Justice Panton, 


GULZARI LAL 
2. | e. 
EMPEROR.* 
Accused, examination of—Time—Criminal Procedure Code (Act V of 1898), 
Sec. 342—Illegality. 


Omission of a Magistrate to examine an accused person after the examination 
of all the witnesses for the prosecution, ts an illegality vitiating conviction. 


Application for Revision under section 435 of the Code of Cri- 
minal Procedure by the Accused. 


The accused -was charged under section 54A of the Police Act, 
and sentenced to undergo six weeks’ rigorous imprisonment. á 


‘The material facts appear from the judgment a the learned Chief 


Justice. 4 


“Mr. Monnier and Babu Debendra Nath Kumar for the Petitioner. 
The judgments of the Court were qs follows : : 


Sanderson, C. J: This was a Rule granted by two of my ji 


= ed brothers calling upon the Chief Presidency Magistrate to show 


-~ #Criminal Revision we 326 of 1922, against the’ order of E. ree oe 2nd 
Presidency Magistrate of Calcutta, dated the a March, 1922, 
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cause why the conviction of and the sentence passed upon thé 
petitioner should not be set aside on the third ground mentioned in 
the petition The third ground is, “that the Magistrate did not 
apparently examine the accused under section 342 Criminal Proce- 
dure Code, and the omission to do so isan illegality vitiating the 
conviction.” k 

The accused was charged under section 54A of the Police Act, 
and the property which he had in his possession in respect of which 
this charge was made was three bottles of French wine, which, the 
learned Magistrate in his explanation says, was valuable. 

The story of the - prosecution apparently seems to be that the 
accused was arrested on information given by Mrs. Singh, whose 
servant he was: After Mrs. Singh and the Inspector of Police had 


‘been examined, the Magistrate, as appears from his explanation, 


asked the accused “ how he came by the bottles of wine,” and the 
accused said that a mehter gave them.to himto sell. It appears, 
howeves, that after this question had been put by the Magistrate 
to the accuged, a further witness was called and that was the mehter 
whose name was Kalkathi and he said that he never gave these 
bottles to the accused. That being the state of the proceedings, the 
learned counsel fo: the accused lays stress upon the latter part of 
section 342 of the Code of Criminal Procedure which provides, 
“the Court shall for the purpose aforesaid, question him generally on 
the case after the “witnesses for the prosecution have been examin- 
ed.” Technically speaking the learned counsel’ is right in the point 
he has taken that the Magistrate should have questioned the accus- 
ed after all the witnesses for the prosecution had been examined. 
This he did not do. Therefore on this ground, in my judgment, the 
Rule must be made absolute. Iam unable to say whether the 
accused would have been able to throw any more light upon this 
question if the learned Magistrate had strictly followed the provis — 
sions of section 342. But it seems to me we have no option in this 
case except to say that the Rule should be made absolute. Having 
regard to the fact that the learned counsel has stated that the 
accused has already served a substantial part of his sentence and 
that he is a young man we do not direct that he should be placed 
We accordingly make this Rule absolute, set aside the convic- 
tion and the remaining portion of the sentence and direct that the 
bait bond be discharged. = 
Pantoh J.—I agree. S 
ATM Rute mate absolute, 
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Before Mr. Justice Walmsley, and Mr, Justice Sukvawardy. 


SARBESWAR NATH NATH AND OTHERS. . 
= Ve 
EMPEROR* ? 


Prosecution—Obstructing public officer in discharge of his duties—Attachment 
process issued to a place beyond jurisdiction—Fenal Code (Act XLV of 1860, 
Secs. 186, $41, 353, 147—Criminal Procedure Code (Act V of 1908), Scc- 476. 


The process server of the Munsif’s Court at Ranaghat was resisted by the 
petitioner judgment-debtor Sarbeswar and other petitioners in executing a process 
for attachment of moveables in execution. case. The judgment-debtor was 
described in the execution case as a resident of K. within the jurisdiction of the 
Munsif of Ranaghat. The attachment process was on the decree-holder’s 
application issued for service at his present residence at J within the jurisdiction 
of the Court of 24-Purgannahs The process server and the identifier were 
beaten and tied behind their backs with rope by the petitioners) The Mungf 
of Ranaghat after holding judicial enquiry decided that the petitioner® were 
guilty uader sections 186, 353, 341 and 147 of the Indian Penal Code nd request- 


ed the Sub-Divisional Magistrate of Ranaghat to prosecute them under those 
sections. On revision: 


Held, that the judgment-debtor could not be guilty under section 186 of the 
Indian Penal Code, as the attachment process was not issued to the place within 
the jurisdiction of the Munsif of Ranaghat. 


That as regards offences under sections 353, 341 and 147 of the Indian Penal 
Code, section 476 of the Code of Criminal Procedure did not apply. They were 
offences in regard to which the officer of the Court and the servant of the decree: 


holder might institute proceedings direct without the intervention of the civil 
Court. - 


Application for Revision by the Accused. 


Sanction granted by the Munsif under section 476 of the Code 
of Criminal Procedure for prosecution under sections 186, 353, 341 
and 147 of the Indian Penal Code, 


Babs Prokas Chandra Pakrashi for the Petitioners, 
Mr, Orr for the Crown. 
The judgments of the Cotfrt were as follows: 


Walmsley J. :—This Rule was obtained against an order passed 
under section 476, Code of Criminal Progsdue directing certain per- l 
sons to be prosecuted under sections 186, 353, 34t and 147 Indian 
Penal Code. So far as the offence under sections 186°Indian Penal 


Code, is concerned, ityappears to me that the defect in the warrant 
7 ` ag > k 


* Criminal Revision No. 11 of 1022, against the order of Babu Birendea 
Kumar Dutt@, Munsif of Ranaghat, d@ted the gth March, 
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1922. the village mentioned in the warrant—is not within his jurisdiction. 
Soe ocak I think it follows from that that the accused could not be guilty of 
e. e D an offence under section 186 Indian Penal Code. So far “as the 
Eenperor 





other offences are concerned, they are not offences mentioned in 

‘Walmsley, F. section 195 Code Sí Criminal Procedure and, therefore, section 476 
a a Code of Criminal Procedure appears to have no application ‘to 

° ‘them. They are offences in regard to which the officers of the Court 
and the servants of the decree-holder may institute proceedings 
direct without the intervention of the civil Court. The Rule 
is, therefore, made absolute and the order set aside. 

Suhrawardy J:—I agree. a ee 

A. T. M. Rule made absolute, 


CRIMINAL REFERENCE. 


Before Mr. Justic: C. C. Ghose, and Mr. Justice Cuming. 


CRIMINAL. AMRITA, alias TINCOWRI DHOPA 
1922. | D, r 
ww 
Fuly, 20, 21. ; EMPEROR ë l i 


Murder—Mottve, absence of —Ofence committed by habitual Ganja sntrker— 
Penal Code (Act XLV of 1860), Secs. 302, 84, 85, 86 —Capital sentence. 


The accused, a habitual Ganja smoker, was found to have committed 
an offence under section 302 of the Indian Penal Code, without any motive;-for 


‘doing the act. No plea under section 84 of the Indian Penal Cole was taken : 
° Held, that it should be inferred that the accused at the time when he com- 


mitted the murder, was guffe ing from some severe mental derangement and that 
he was not responsible for the act which he committed 


That having regard to the evidence on the record, this was not a case hich 
came under section 84 or section 85 of the Indian Penal Code ; it came under 
e 


section 86. m 
4 - Thati in such a case capital sgntence should ‘not be passed. 
í Reference under section 307 of the Code of Criminal Proce- 
‘dure. - 


| 
#Criminal Reference No §6 of 1922, made by wc. R. Henderson Esq, gtd 
Additional Sessions Judge-of 24 Perganas, dated the arst June, 1922. .- 
4 ° 
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Baby Amulya Chandra Sen for the Accused, 
Mr. Orr for the Crown. 
The following judgment was delivered : 


This is a Reference under the provisions of section 307 Criminal 
Procedure Code by the learned 3rd Additionat Sessions Judge of 
the 24Perganas disagreeing with the unanimous verdict of the jury 
in a trial which was held for an offence under section 302 Indian 
Penal Code. The accused Tincouri Dhopa wis charged under the 
provisions of section 302 Indian Penal Code with having com- 
mitted the offence of murder in that he had killed a child named 
Pulin. He was tried before a jury and the jury brought ina ver- 
dict of not guilty. The learned Sessions Judge was of opinion that 
the verdict was against the weight of evidence and that it was 
necessary for the ends of justice to make a Reference to this Court 
and has accordingly laid the matter before this Court. The learned 
Deputy Legal Remembrancer appears in support of the Reference 
and has placed the evidence in the case before us. Weealso have 


had the advantage of h-aring Mr. Amulya Chandra Sen on behalf 


of the accused. 


The facts shortly are as follows :—On or about the 29th Falgoon 
1328 the prosecution witness No. 3 Swarnamoyi Bewa with her 
daughter Tustumoni Bewa (prosecution witness No. 4) and two 
boys named Jiten and Pulin went to the hotise of a relative of 
theirs on the occasion of the Dol festival. They stayed there for 4 
or 5 days and then went to the house of one Sasthi Mondal. They 


` stayed in Sasthi's house fora night or two and set out for home 


on the afternoon of Saturday the 18th March. The party on the 
return journey consisted of the witness No. 3 Surnamoyi, witness 
No. 4 Tustumoni, witness No. 5 Jitendra Nath Gayen, witness No, 
6 Bhim Chandra Haldar and the deceased Pulin. It appears that 
during the return journey the boys Jitea and Pulin and Bhim 


` walked ahead of the others and the women who were talking to 


each other were at some distance behind the boys. It is alleged 


_that the accused suddenly same out of a garden' and tried to catch 


a bundle which the witness No, 5,Jiten was carrying on his head. 
Jiten raised an alarm andsthe accused let go his hold on Jiten and 
he caught Pulin up by the legs and*daghed him several times on 
the ground: The witnesses Jiten and Bhim thereupon ran away, 
The witnesses 3 and 4 Swarna and Tustu ran up to the place where 
Pulin was being assaùlted in the manner described above by the 
accused, Before howeyer Swarna and Tustu could actually reach 
ah @ 
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the place the accused had taken to his heels. The witnesses Swar- 
na and Bhim gave chase and it was found that the person who had 
been chased had got into a tank which is known as Narain’s tank. 

Narain, who is witness, No 16, states that he was splitting some 
hamboos in his house. He saw a woman wa ‘king fast. She shouted 

out that a child had been murdered by aman. She asked ifa 
man had passed that way.- Then a boy said that a man had gone 
into the tank. He asked the woman if she would be able to recog- 
nize the man. She gaid “yes.” The witness Swarna then went 
to the bank of the tank and caught the accused as he was coming’ 
out of the tank and made him over to the villagers who had assem- 
bled on the bank of the tank on hearing her cries, and she went 
back tothe place where Pulin was lying dead. The dead body 
was sent to the Diamond Harbour Hospital in charge of a constable, 
dnd Sarat Gayen witness No, 2 who isa nephew of Swarna there- 
after lodged the first information at the Thana. 

The médical officer who held the post mortem examination 
found dcontused lacerated wound below the point of the chin and 
another simtlarzbut large wound on the back of the head through 
which the skull bone and brain substance were protruding. The skull 
bone on the back and the side bones were smashed to pieces and the 
line of fracturevextended to the base of the skull. In the opinion 
of the medical officer, death was due to the shock resulting from 
fracture of the skull and he further states that the boy Pulin could 
have come by the injuries found on him and from which he died, 
if a man held him by the legs and dashed him on the ground. -> 

The occurrence was witnessed by Swarna and Tustu. Swarna’ 
states that as soon as her attention was drawn to the fact that Pulin 
was being assaulted in the manner described above, she asked her 
daughter to look after.the injured boy while she ran after the accus- 
ed. She followed him for about half a mile and the accused then 
jumped into the ‘tank, A boy who was standing there asked her: 
what was the matter. She told him she was chasing a man who had 
killed her nephew Pulia and who had gone into the tank. As the 
accused came out of the tank she threw her Sart round his neck: 
and caught him. Many villagers had conve up and she made over 
the accused to them. KT 

` Tøstumoni in her deposifion says iso many words that she 
saw the face of the accused And she heard’ what Jiten had said, 
namely, that his,bundle was -being pulled by a man. After Jiten: 
had raised the alarm and after the accused had let go his hold on” 
aa she saw the accused seize Pulin Bs the gs on him up and 

: i O Ma = . 
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dash him to the ground three times. Then they that is Swarna, 
Tustu and witness No. 6 started to run. The accused then threw 
the boy down and ran away. She says further that after her mother 
Swarna had started chasing the man, she s'ayed at the place where 
the boy was done to death and waited till her mother returned. 
The witness No. 6 Jiten says that a man came from Satis doc- 
tor’s garden and approached them ; there was a bundle of clothes 
on his head. ; the man who came tried to seize the bundle. There- 
upon he shouted out to his great auat and held on to the bundle. 
The man let go his hold upon him and seized Pulin by the legs, 


Jiten dropped the bundle and began to run towards his great aunt.’ 


The man dashed Pulin to the ground several times. 

Witness No. 6 Bhim Chandra Haldar states that he was ahead 
of Pulin and Jiten. The accused came up-to them and seized 
Jiten’s bundle. The witness ran after Jiten and looked over his 
shoulder and saw the accused dash Pulin tothe ground. He was 
going towards the north and reached the -Musalmanpara befere 
Jiten did ; and he says further that he was standing at the side of 
the tank when -Swarna reached the placa of occurrence. When 
she followed the accused he threw clods of earth at her. The 
accused ran towards their village and the accused was lost sight of 
when he ran into a clump of bamboos. 

The witness No. rr Keisto Mohan Mandol says that he saw 
the accused ran upand plunge into a tank, His aunt Swarna 
followed him. She was shouting all the time ““ Pulin has been 
killed.” His aunt seiz3g the accused when he cane out of the 
tank. Ocher people came up and secured him. The accused was 
wearing a gamcha which was blood stained. In cross-examination 
he says he saw the accused sitting in the veranda of Hossain 
(Narain’s) house afterwards. He -was wearing a gamcha. It was 
tied round his waist. His aunt caught him by putting the corner 
of the cloth (sari) round his neck. The accused said he did not 
kill the boy. He was sitting when they came into the house, 

Then we have the evidence of Rash Beh#ri Neogi who says he 


heard a woman shouting “ my son has been murdered by a man ` 


who is running away.” A Man was running in front of her. This 
witness was in a position to identifp the accused and he did iden- 
tify the accused in the Sessions Court. He says further that the 
man who was running was going towards Khunkali. The Witness 


followed him. He stumbled and fell. Later he found the man‘ 


“under arrest in the house of Ram Kanta Mandol. He was taken 
away to the place whefe the dead body was lying. n7 
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Ram Kanta Naskar witness No. r4 ‘states that Swarna came to 
his house with her aunt and two boys Pulin and Jiten in Falgoon 
and went away about the 4th Chaitra taking his daughter-in-law 
Tustu with them.’ i 

Then we have the evidence of Uttam Chandra Mistri who says 
the accused was employed under him asa labourer and he used 
to smoke ganja He used to take itin the morning and in the 
evening, 

Then we have the eine of Naran Chandra Mistri who has 
already been referred to above. Lastly we have the evidence of 
Kunja Lal Naskar and Ramanath Mondal who speak to the fact 
that they knew the accused. They saw Swaraa run up shouting 
that murder had been committed and that the murderer was rune 
ning away. There wasa boy standing near the ‘bank of the tank 
who had seen the accused run away. The witness Kunja asked 
the boy about the man. He said that the man had plunged into, 
the tank. They went towards the east through Karim’s compound. 
The man was leaning against the wall of the verandah. The woman 
that is Swarna identified him as the murderer and asked them to 
arrest him. He was arrested by a man named Khajan Mal. 

This is practically all the evidence in the case and on this 
evidence there cannot be any manner of doubt that the boy Pulin 
was killed by the accused and that the act of killing such as has 
been described above—amounted to murder. It would therefore 
appear that the accused was guilty of having, committed an offence 
punishable under the provisions of section 362 Indian Penal 
Code. 

It has been urged however that the identity of the accused has 
not been sufficiently established. On this point it is sufficient to 
refer to the evidence of Swarna and Tustu, of the witness Jiten and 
of the witness Bhim Haldar. In addition to this body of evidence 
there is the’testimony of Krista Mondal, Rash Behary Neogi and 
Kunja Naskar. We see no reason whatsoever to reject the evidence 
of these persons and to come to the conclusion that the identity of 
the accused has not been established. Iw our opinion the evidence 
which has been referred to above, that is to siy, the evidence of the 
eye-wétnesses and the evidence of the othar persons whase names 
have been referred to abave “point conclusively to the fact that it 
was the accused and the accused only who was responsible for the 
death of Pulin. 

It i is next said that the story of the chase is such that no reli- 
ance can be placed on it. We have examined the evidence 


regard to the evidence on 
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7 . ; 

and we are unable to say that the story of the chase is so unnatural 
as it hag been alleged by the defence that no reliance can be placed 
On the same. -We think under the circumstances that the chase was 
perfectly natural and there are no reasons whatsoever for thinking 
that the story of the chase as related by the witnesses whose names 
have been mentioned above is untrue in any particular. 

Tne medical evidence shows that the deceased having regard to 
the injuries which had been inflicted on him could have come by 
his death by being dashed on the ground several times. The only 
thing that can legitimately be urged on behalf of the accused ina 
case of this description is that having regard to th: way in which 
the murder was committed and havinz regard to the fact that there 
is- practically no evidence of motive it ought to be inferred that the 
accused at the time when he committed the murder was suffering 
from some severe mental derangement and that ha was not respon- 
sible for the act waich he committed. As will be seen later we 
have taken this plea into our consideration, and we think t#ere are 
good reasons for coming 'to the conclusion that the accused must 
have been at the time, having regard to the fact that he was a 
habitual ganja smoker, in such a state of mind that he was not 
responsible for his action. 

“The accused has not taken any plea under the provi- 
sions of section 84 of the Indian Penal Code, and having 
the record this is nota case which 
comes under the provisions of section .84 Indian Penal Code 
or of section 85 but falls within the provision of section 86 Indian 
Penal Code. Wa think that the ends of justice will be met if a 
sentence of transportation for life is passed on the accused, 
This 1s obviously not a case where the capital sentence should 
be passed, and as has just been indicated we do not propose 
to pass the capital sentence on the accused. But we think 
that the accised ought to be convicted under section 302 
Indian Penal Code and sentenced to sufferetransportation for life 
and we direct that accused Tincouri Dhopi b2 transported for life. 

Having regard however to the facts of this case we think that 
the attention of the Local Government may be drawn to this case 
under the provisions of section gor Criminal Procedure Code and 
the Local Government may be invitede to take such action as it 


thinks proper under the provisions of that section, and we direct 


that the records of this case together with a copy of our judgment 
be forwarded to the Itoc1l Government for their consideration. 
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Š Before Sir Asutosh Mookerjee, Knight, Judge, and Mr. Justicg 

eer. ; Suhrawardy. 

pl *DWIJENDRA NARAYAN ROY 

o 19s: | : 2. 
December, 13, 14, JOGES CHANDRA DE AND OTHERS.* 
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Possession, suit for— Registration Act (XVI of 1998), sections 47, 49, 77— 
à Res judicata—Finding essential to sustain judgment—Inconsistent positions, 
if can be taken up—Second suit growing out of first —Limitation Act 
(1X of 1098), Sch. 1 Art. 109—Right, sussension of —Cause of action, when 
accrues—-Claim for possession and mesne profits, if can be joined in a suit 
Jor registration of document—Recetuer, possession of. 


Although the scope of enquiry in a suit under section 77 of the [ndian Regis- 
tratign Act may be of a restricted character, the doctrine of res judicata is not ex- 
® cluded from full operation. 

A judgment operates by way of estoppel as regards all the findings which are 
essential to sustaia the judgment, tiough not a3 regards findings which did not 
form the basis of the decision or were in conflict therewith : Midnapur Zemindary 
Co. v. Naresh Narayan (1). 


A party litigant cannot be permitted to assume inconsistent positions in Court, 
to play fast and loose, to blow hot and cold, to approbate and reprobate, to the 
detriment of his opponent: Bhaja v. Chunt (2). This doctrine applies not only 
to the successive stages of the same suit, but also to another suit other than the 
one in which the position was taken up, provided that the second suit grows out 
of the judgment in the first. 


Ordinarily limitation runs from the earliest tim: at which an action can be 
brought and after time has commenced to run, there may be a revival of a right 
to sue, when a previous satisfaction of the claim is nullified with the result that 
the right to sue which had been suspended, is re-animated. 


Time rung when the cause of action accrues and a cause of action accrues when 
there is in existence a person who can sue and another who can be sued, and 
when all the facts have happened which are material to be proved to entitle the 
plaintiff‘to succeed : Coburn v Colledge (3), and Gelmani v, Morriggia (4). The 
cause of action accrues when and only when the aggrieved party has the right to 
apply to the proper tribunal for relief: Whalley v. Whalley (5). 


The true test to determine when a caust of action has accrued, is to ascertain 


the time@vhen plaintiff could have maintained his action to a successful result. 
e 


SA ppeals from Original Decrees Nos. 191 and 321 of 1922, 9gainst the decision 
of*Babu Asutosh Pal? Subordinate Judge of Mursnidibad, dated the 2nd June, 


1922, 4 p 
(1) (1920) L. R. 48 I. A. 49. (2) (1906) 5C. L.d.953 11 C. W, N. 284. 
> (3) (1897) 1 Q. B. 702. (4) (1913) 2 K. B. 549. 


(5) (1816) s Mer. 436; 3 Bligh 1. n 
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Leases were executed.on the 17th January, 1913, but were registered on the 


4 


22nd June, 1918. Ina suit for possession and mesne profits ;: 


Held, tht though by virtue of sections 47 and 49 of the Indian Registration 
Act, the title of the plaintif related back to the r7th January, 1913, but as his 


right was kept in a state of suspended animation from the 1 7th January, 1913 to 

the 22nd June, 1918 Solely by reason of the unfounded opposition of the defen- 
. „ s . e 

dant, time ran against the plaintiff from the 22nd June, 1918, 


No claim for possession and mesne profits can be joined with a prayvr to en- 
force registration of a document in a suit under section 77 of the Indian Registra- 
tion Act: Venkatarama y. Veeramma (1). be 


Where a Court has appointed a receiver and the receiver is in possession, his 
Possession is the possession of the Court, and the possession of the Court by its 
receiver is the possession of all parties to the action according to their titles ; 
Re Butler (3) and other cases. The property passes into legal custody as the 
receiver is in the position of stake holder, and such custody is for the benefit of 
the true owner; Brajendra v. Abdul (3), and other cases, 


Appeals by Defendants Nos. t and 2. 


Suit for recovery of possession of land and mesne profits, upon 


declaration of title. e 


The material facts appear from the judgment. 


Babus Mahendra Nath Ray, Rames Chandra Sen, Birendra 
Kumar De and Pramatha Nath Banerjee for the Appellant in 
Appeal No. 191. 


Babu Kali Kinkar Chucherbutty for the Appellant in Appeal 
No. 321. . 


Babus Dwarka Nath Chuckerbutty, Hemendra Nath Sen and 
Koma Prosad Mookerjee for the Respondents in both Appeals. 


C. A. V, 
The judgment of the Court was delivered by 

Mookerjee, J.: These are two appeals by the first and the 
second defendant respectively, in a suit for recovery of possession 
of land and mesne profits, upon declaration of title. The facts 
material for the determination of the questions in controversy are 
beyond dispute and may be briefly recited, 

On the 17th January, 1913, the first defendant executed four 
documents in favour of the laintiff, namely, 

(1) a patni patta in respect of l4nds described in schedule ka 
of the plaint ; : . ii 

(2) a darpatni patih in ‘respect of lands described in schedule 


kha of the plaint ; e e 
(1) (1899) 9 Mad. L, J. 41907. (2) (1863) 13 Ir. Ch °R. 456. 
(3) (1915) 22 C. L. J. 283, e 
e o. 
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(3) a mourasi mokrari patta of the debuttar lakhraj resumed 
chakran lands described in schedules g2, gha and yna of the 
plaint ; and 

(4) a maurasi makrari patta of the aima and resumed chowki- 
dari chakran lands,described in schedule êh? of the plaint. 

The first and second documents were taken in the name of the 
plaintiff himself ; the third and fourth documents were taken by 
the plaintiff in the name of the third defendant. On the roth 
March, 1913, the four documents were tendered for registration. The 
executant at first admitted but subsequently denied execution. 
The result was that the Sub-Registrar refused registration on the 
„th May, 19133; this order was confirmed by the Registrar on the 
21st October, 1913. On the roth November, 1913, the plaintiff, 
along with the third defendant, instituted a suit against the first 
defendant to enforce registration of the documents under the pro- 
Visions of section 77 of the Indian Registration Act. The defen- 
dant contended that the deeds had been materially altered after he 
had executed them, and pleaded in substance that the documents 
presented for registration did not represent the real agreement be- 
tween the parties. The Subordinate Judge found against the plaintiff 
and dismissed the suit on the 3rd March, 1915. On appeal to this 
Court, Fletcher and Newbould, JJ. on the 24th May, 1917, 
remitted the case to the trial Court for a finding on the issue, 
whether a document which purported to be a bainanama or deed 


of agreement dated the 6th November, 1912, Was executed between , 


the parties. The Subordinate Judge, after full enquiry, held on 
the 8th October, 1917, that the document was the original datna- 
nama executed between the parties. On receipt of this finding, 
Fletcher and Newbould, JJ. heard the appeal on the merits and 
on the 4th June, 1918, came to the conclusion that the decree 
of dismissal made by the trial Court could not be sustained. , The 
result was that the appeal was allowed and the suit was decreed. Tae 
judgment of the High Court stated that the Court was unable to 
agree with the Subordinate Judge that the documents had been 
tampered with by the plaintiff ; on theeother hand, it was explicitly 
found that they were io the form provided by the contract between 
th® parties, that the Jatnanama was 3 genuine document which 
supported most strongly thé case for the plaintiff, and that all the 
surroundings circumstances and the evidence suggested that the 
documents were executed by the defendant. The defendant there- 
upon appealed to His Majesty in Council. ə On the roth November 
1920, Lord Moulton delivered judgment in the “following terms ; 
2. ° 


e e a a 


Vou, XXXIX,] HIGH COURT; 


“Their Lordships accept the judgment of the High Court 
and the reasons which they give for that judgment, and they will 
humbly advise His Majesty that the appeal should be dismissed 
with costs.” Thus terminated the previous litigation. But two 
incidents, which had happened during its pendency, may be 
conveniently mentioned here. On the 25th May, Tors, after the dis- 
missal of the suit by the primary Court, the first defendant executed 
four leases in favour of the second defendant who took possession 
of the disputed property on the basis of the title thus acquired. 
“On the 22nd June, 1918, after the suit had been decreed on appeal 
by-the High Court, the four documents executed by the first 
defendant in favour of the plaintiff were duly registered. 


“On the 29th April, rg21, the plaintiff instituted the present suit 
for recovery of possession and mesne profits on the strength of his 
title as lessee under the four documents executed in his favour on 
the 17th January, 1913. The first defendant pleaded in substancg 
that the suit was not maintainable, as the plaintiff had fraud%&ilent- 
ly interpolated words and clauses in the leases and the leases thus 
altered did not represent the terms settled between the parties. 
The second defendant pleaded that he had taken leases from the 
first defendant in good faith and was not liable for mesne profits, 
as he had been always ready and willing to give up possession to 
the plaintiff. He further urged that the claim for mesne profits for a 
period antecedent to three years prior to the institution of the suit 
was barred by limitation. On these pleadings, fifteen issues were 
raised on the 16th July, 1921. The seventh issue was cancelled 
as unnecessary on the roth March, 1922. The remaining issues 
were in the following terms : 

1. Has the plaintif any cause of action against defendant 
‘No. -1? 

2, Isthe suit barred under order 2, rule 2 Civil Procedure 

Code and section 42 of the Specific Relief Act ? 


| 3. Is the settlement made by defendant No. x with defendant 
No: 2 not affected by the doctrine of Uspendens ? 


e 
4. Is the suit not maintainable for the reasons stated in paras, 
3 and 8 of the written statement of defeadant No, 12° 


e 

5. Were some of the findings of the ‘preyious litigation beyond 
the scope of that litigation? Were some of the findings without juris- 
diction, lira vires and self-contradictory, as stated in para. 3 of de- 
fendant No. 1’s writtengstatement? Is the defendant bound by all 
the findings of the previous litigation? Are the contentions raised 
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by defendant No: 1 in para. 3 of his W. S. maintainable in this 
suit ? 

6. Are the four Pattahs genuine and duly executed? Were 
there any new terms inserted in the four Pattahs of the Plaintiff 
fraudulently and without the knowledge of the defendant No. t? 
Were the Pattahs vitiated by fraud and are they void and void- 
able? Can the plaintiff get any relief on the basis of those docu- 
ments? Are the Pattahs binding on defendant No. 1? Can 
defendant No. 1 raise the above contentions in this suit by reason 
of the principle of zes judicata? 

8. Is defendant No, 1 entitled to separate sets of Jamas ona 
proper construction of the four pattahs? Can defendant No. I 
raise any such contention ? 

g. Were Debuttar Lakheraj lands fraudulently and illegally in- 
cluded within the patni granted by defendant No. t to plaintiff ; 
H® defendant No. 1 been prejudiced by any such inclusion ? 
Can defendant No. 1 raise any such contention ? 

“10. Is defendant No. x in collusion with defendant No. 2? 
Is defendant No. 2 withholding payment of rents to defendant 
No. 1 at the p'aintiff’s instigation ? 

11, Is the plaintiff entitled to recover possession of the pro- 
perties in suit? 

12. Is the plajntiff entitled to any mesne profits and damages? 
If so, how much and from which of the contesting defendants ? 

13. Is any portion of the plaintiffs claim for mesne profits or 
damages barred by limitation ; 

14. Is defendant No. 1 entitled to amend his written state- 
ment for the reasons stated in para, 17 of the W.S? Are the 
reasons correct ? 

15. Is the W. S. of defendant No. 1 framed according to 
law? If not, is it Hable to be rejected ? 

On the roth March, 1922, the Subordinate Judge took up the 
question of ves judicata as comprised in issues Nos. 5, 6, 8, and 9. 
He held that the decision in the previous litigation was conclusive 
in so far as it was held that there were no alterations in the leases, 
that the defendant executed then? as they now stand, and that they 
are genuine documents. On the zoth April, 1922, the defendant 
presented a petition in the following terms: ° 

“r, That ‘as the result of the previous litigation between the_ 
parties and Your Honout’s decision of 10. 3. 22, itis now an 
established fact, Which is not admitted by this defendant, that the 
documents as they now stand on whic) the plaintiff bases. his title 


6 
é r 
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are genuine documents executed by the defendant in the plaintiff's 
favour and that the plaintiff committed no forgeries by making 
material alterations therein after they had been executed oy this 
defendant, as set up by him. 

“2, That in the present suit the case of this,defendant now is; 
that the abovementioned documents do not express the real inten- 
tion of the parties and do not embody the terms settled between 
them, that there are new terms embodied therein to which the 
defendant never agreed and that those terms were embodied in 
the documents fraudulently at the instance of the plaintiff with the 
intention of defrauding the defendant. 


“3, That the said fraud was committed in this way :—That by 
the terms originally settled “the defendant reserved for himself by 
way of rent the sums of Rs. 300 and Rs. goo, in all Rs. 1,200; but 
by the deeds as they now stand, it may be a matter of doubt 
whether the plaintiff or this defendant is to get the said sum as, rert. 
The plaintiff fraudulently embodied in the deeds such, terms in 
order to secure for himself the said sum otherwise clearly 
recoverable by this defendant, according to the terms settled 
for the maurasi leases. 


‘4. That this defendant is not aware when the new terms 
were emodied in the documents. 


“s, That under the circumstances set forth above, this 


defendant prays that he may be allowed to adduce evidence 
to show : i 


(1) The circumstances under which the documents came 


to be executed and the terms originally settled between the 
parties. 


(11) The terms emodied in the documents are not those origi- 
nally settled, 


(111) The circumstances under which these new terms came to 
be embodied in the documents. 


(1V) That these teis were embodied in the documents at 


the instance of the plaintiff and without the knowledge of the 


defendant. ° 


(v) That these terms were embodiedefraudulently at the ins- 


tance of the plaintiff in order to defraud the defendant in the way 


“above stated, A 


(V1) Such evidente as may be required for constructionsof the 
documents. 
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(VIA) Evidence of such other facts as may have any bearing- 


on any of the above facts. 

“6. That upon a proper construction of the documents inspite 
of the apparent ambiguity brought about by the plaintiff’s fraud 
as above stated, it is further the case of this defendant that ‘he is 
entitled to the four sets of Jamas one by each of the documents. 

“7, That the second judgment of the Subordinate Judge and 
also the judgments ofthe High Court and the Privy Council are 
mainly based upon the dafnanama which this defendant asserts is 
a forged document and was fraudulently brought into existence by 
the plaintiff in collusion with this defendant’s officer Hari Mohan 
Roy now dead and that the judgments and decrees based upon 
such a forged document fraudulently obtained are themselves 
nullities.” 

On the 24th April, r922, the Subordinate Judge held that the 
leases contained all the terms of the contract and that evidence was 
not adn&ssible to show that the terms set out therein were not 
those settléd between the parties. The Subordinate Judge 
further observed that the defendant could not be allowed to shift 
his position and to adduce evidence to show that new terms 
had been inserted in the documents Jefore they were 
executed by him, contrary to his previous allegation that 
new terms had been interpolated in the documents affer they were 
executed by him. “The Subordinate Judge adhered to this view on 
the rst May, 1922, or an application for reconsideration. The 
case was then heard on the merits and ultimately decreed on: the 
2nd June, 19322 in the following terms : i 

“‘ It is ordered that the suit be decreed with costs. That the 
plaintiff's right to the disputed properties as claimed in the plaint 
be declared and that he do get khas possession of the same in those 
rights: he shall get mesne profits and damages in respect of those 
properties from defendant No. 1 from 4th Magh 1319 to gth Jyet, 
1322 and from defendagts Nos. 1 and 2 from roth Jyet 1322 to 
the date of the plaintiff’s getting possession or till the expi- 
ration of three years from the date of the edecree (whichever event 
occurs first) ; the amount of mesng profits and damages which the 
plaintiff is entitled to get, will be ascertained afterwards.” 

The defendants have preferred separate appeals to this Court 
against the decrge of the Subordinate Judge. On behalf of the 


first defendant, the decree has been assailed substantially on three. 


grounds, namely, first, that the principle of ws judicata has been 
erroneously applied ; secondly, that the claim for mesne profits for 
. e a ‘e 
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a period antecedent to three years prior to the date of the suit is 
barred by limitation ; and, thirdly, that upon a true construction 
of the documents which contain contradictory clauses the order 
for po$session and mesne profits is erroneons. On behalf of the 
second defendant, the decree of the Subordinate Judge has been 
assailed on two grounds, namely, first, that ehe is not liable for 
mesne profits ; and, secondly, that the claim for mesne profits for 
a period beyond three yews prior to the suit is barred by 
limitation. $ E 
As regards the application of the principle of zes judicata to the 
matters in controversy in this litigation, the appellant has urged 
that the previous suit institute] under section 77 of the Indian 
Registration Act was strictly limited in scope, that the decision 
therein could be treated as conclusive in one respect alone, namely, 
that the four leases executed in favour of the plaintiff were geauine, 
and that the finding upon every other point must be deemed an ex- 
pression of opinion upan a matter either beyoni the jurisdietion of 
the Court or only incidentally in issue. It may be concedtd that in a 
suit instituted under section 77, the Court is concerned, not with the 
validity but with the genuineness of the dociment sought to be 
registered, that is, whether the dociment has been executed 
by the person by whom it is alleged to have basen executed ; the 
question of its validity must be determined in a suit properly fram- 
ed for that purpose. The Court will not, conséqueatly, examine 
such defences as, that the document ‘was cancelled: Balaméal v. 
Arunachala (1) ; or that the document was executed by a guardian 
of a minor in contravention of his powers : Rajlakhi v. Dedendra (2); 
or that the document is void for want of consideration : Hassan v. 
Etambaram (3) ; or that the document was executed by the donee 
of a voidable power of attorney : Kankaya Lal v. Sardar Singh (4); 
or that the document was obtained by undue influence : Prosunno v. 
‘Mothoora(s) ; Remal Das v. Jannat (6). To the same effect are the 
decisions in Futteh Chand v. Leelumber (7); dn re Haji Abdulla (8); 
Broucke v. Rajah,Shaheb (9); Ram Ghulam v. Menda (10) ; Huzu- 
rimal v. Kutabuddin (11) and Nawab v. Arjan Das (ra) while 


(1) (1894) I. L. R. 18 Mad. 255. (2} 61897) I. L. R. 24 Calc. 668. 


(3) (1894) 5 Mad. L. J. 29. (4) (1907) 1. L. R. 29 All. 284. . 
(5) (1870) 15 W. R. 487. (6) (1921) 1. Bb. R. 2 Lah. 202. 
(7) (1871) 14 M. 1. A. 129; 9B L. R. 4335 16 W. R. P.C 26. į 


(8) (1876) L. R. 3 1. A. 22t; 1. L. R. 2 Calc. 131. 
(9) (1909) 14 C. W. NY 12. (10) (1921) 19 A. L. J. 224. 
(11) (1903) P. R. 11. (12) (1904) P. R. 13. A 
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Chundra Kishore v. Dinendra Nath (1) pethips points in a differ- 
ent direction. This limited scope of.a suit under section 77 is 
reflected in the Court-Fees Act, which provides in Sch. II, Art. r7 
(V1) that the fee payable on a plaint and memorandum of appeal 
from a decree in such a suit is a fixed fee of Rs 10 (recently raised 
to Rs. 20) only, and not an ad valorem fee under section 7 (4) (c) 
upon the value of the properties comprised in the decument ; 
Jantoo v. Radha (2); Savrarimuthu v, Alagiam (3); Ramu v. 
Sankara (4); Mahomed v. Fatima (5). But although the scope 


_of the enquiry in a suit under section 77 may be of a restricted 


character, it does not follow that the doctrine of ves judicata is 
excluded from full operation. The decision of the Judicial Com- 


mittee in Badar Bee v. Habib (6); Sheoparsan v. Ramnan- 


dan (7) and Gopallal v. Purnachandra (8) as to the final effect 
of decisions in probate and administration proceedings and in 
Ram Chandra v. Ram Chandra (9), as to the conclusive character of 
deisigns of Land Acquisition Courts, even upon questions of title, 
shows that, the argument of the appellant is not well-founded on 
principle. In this connection, we must bear in mind that as point- 
ed out by the Judicial Committee in Hook v. Administrator- Gene- 
yal (10), which is in accord with Mungul Pershad v. Grija Kant(11); 
Ram Kirpal v. Rup Kuari (12); Beniram v. Nankumal (13), and 
Raja of Ramnath v. Velu Sami (14), the principle which prevents 
the same case from being twice litigated is of general application 
and is not limited by the specific words of the Code of Civil Pro- 
cedure in this respect. Indeed, as pointed out by Sir Lawrence 
Jenkins in Sheoparsan v. Ramnandan (7), the doctrine ‘of finality 
of decisions is traceable, not merely to ancient Roman but also to 
archaic Indian jurisprudence. We must, consequently, determine 
the effect of the decision in the previous litigation, not upon g 
priori considerations as to the scope of the suit but by reference to 
the terms of the adjudication itself. In this connection, we must 


(1) (1894) 1 C. L. J. 126. (2) (1832) I. L. R. 8 Cale. 515. 
(3) (1902) 12 Mad. L. J 88. (4) (1907) I. L. R. 31 Made 69. 
(5) (1895) P. R. 21. (6) (1909) App. Cas. 615. 


(7) (1916) L. R. 43 I. A. 9131. L. R. 43 Cale. 6945 23 C. L. J 621. 
(8) (1921) L. R. 49 l. A. 100; 3° 6, L. J. 57 

(oP (1922) L. R. 49 I. A. 1295 35 C.L. J. 54> 

(10) (1921) L. R. 48 1 A.gt87$ I. L. R. 48 Calc. 499; 33 C. L J. 405. 
(11) (1881) L. R. 81 A. 123; L L. R. 8 Cale. 51. 

(12) (1883) L. R. 11 I. A. 373 LL. R. 6 All. 269. 

(13) (1884) L. R. 11 I. A. 181; ; I. L. R. 7 All, 02: 

(149 (1920) L. R: 48 b A. 45. 
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bear in mind the well-settled rule that an estoppel is hot confined 
to the judgment but extends to all facts involved in it as necessary 
steps or ground work ; in other words, a judgment operates by way 
of estoppel as regards all the findings which are essential to sustain 
the judgment, though not as regards findings: which did 
not form the basis of the decision or were in conflict there- 
with : Midnapur Zemindary Co. vy. Naresh Narayan (1). This 
principle is the basis of the decision of the Judicial Committee in 
Pahalwan Singh v, Maharaja Muheshur Buksh (2), and was 
recognised by the Supreme Court of the United States in U. S, 
v. County Court (3), which is referred to in Zilabati v. Bishun 
Chobey (4) and Aghore Nath v. Kamini (5); see also Narayanan 
v. Kannammat (6). To the same effect is the observation of Knight 
Bruce, V. C., in Barrs v. Jackson (7): 

“The rule against re-agitating matter adjudicated is subject 
generally to this restrictiun—that however essential the establishment 
of particular facts may be to the soundness of a judicial dé@cision, 
however it may proceed on them as established, and however bind- 
ing and conclusive the decision may, as to its immediate and direct 
object, be, those facts are not all necessarily established conclusive- 
ly between the parties, and that either may again litigate them for 
any other purpose as to which they may come in question, provid- 
ed the immediate subject of the decision be not attempted to be 
withdrawn from its operation, so as to defeat fts direct object. 
This limitation to the rule appears to me, generally speaking, to be 
consistent with reason and convenience, and not opposed to autho- 
rity. I am not now referring to the law applicable to certain 
prize and admiralty questions, which are governed by principles in 
Some respects peculiar. On the whole, i am not at present pre- 
pared to 'say that, according to the proper sense of the expression, 
the judgment of the Ecclesiastical Court between these parties was 
directly upon the point of the alleged illegitimacy of Robert James 
Smith, and had the establishment of that éupposed fact for its 
proper purpose and object, so as to render his illegitimacy rem 
judicatam between the partigs on a question of distribution.” 

We must further remember that, as was observed by the Judi- 
cial Committee in Soorjomopee v. Suddahund (8), if both partiese in- 


voked the opinion of thg Court upon thé question, if it was raised 


(1) (1020) L. R. 48 I. A. 49. (2) (1872) 12 B. L. R. 391.0 


(3) (1886) 122 U. S. 305. (4) 11907) 6C. L. J. 621. A 
(5) (1909) 11 C. L. J. 464. (6);(1g04) 1. L. R. 28 Mad. 338. 
(7) (1842) 1 Y & C. C. C.!585 (597); 57 R. R, 461 (465). a 


(8) (1873b L. R. L, A. Sup. Vol. ara 5 12 B L, R, 304 ; 20 W, R. 3776 
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by the pleadings and argued, the conclusion cannot bs supported 
that the judgment upon it was w/¢va vires merely because ah issue 
was not framed wich, strictly construed, em>raced the whole of 
it ; any other view would be scarcely consistent with the case of 
Mitna v. FustRub (x), or Rampal v. Ran Prosad (2). Wea cinnot 
finally overlook that as ruled in Pe) Mohun v. Ambica 
Churn (3), and Rambehari v. Surendra (4), where a` deferidant is 
entitled to set up in ghe same answer as many defences as he has, 
if a judgment is entered in his favour, which contains no provision 
that it shall be without prejudice or any like limitation or restric- 
tion, the estoppel raised by it will extend to every matter or fact in 
issue actually found by the Court in favour of the defendant. We 
are not prepared to accept the contrary view indicated in Skid 
Charan v. Raghunath (3), namely, that ifa decisioa is based upon 
two findings of fact, either of which would justify in law the decree 
astually made, that one of such findings of fact, which should, in 
the logical sequence of nec3ssary issues, have been first found and 
the finding whereon would have rendered the other finding unne- 
cessary to support the decree mad», is the only finding. which oper- 
ates as ves judicata. The practical importance of the position 
affirmed in Peary Mohun v. Ambica Churn (6), and Rambehari v, 


Surendra (4) is fully realised only when we recull that the Judicial | 


Committee have enjoined in Zarakant v. Puddomoney (7) and 
Mahomed Solaiman v. Birendra Chandra (8), that in appealable 
cases the trial Court should as far as may be practicable pronounce 
an opinion on all the important points : Vatindra v. Hari (g). The 
principles enunciated thus far cannot be disputed, though there may 
be room for discussion sas to their applicability to the facts of a 
concrete case, as happened in Ramnandan v. Kaniz Fatima (10), 
and Indubala v. Atul Chandra (11).. Let us test the contention of 
the appellant in the light of the principles already expounded. 

In the previous litigation, the appellant, then ‘defendant, pleaded 
that although what purported to be his signature on the four leases 
had been affixed by him thereon, the documents were not genu- 

oe 

(1) 870) 13 Mi 1 A. 57356 Be L. R. 148315 W. R P.C. 15. 

o (2) (3404) 1. L. R. 27 All. 37 P.C.31 C. L.J- 46 P.C. 
(a) (1897) la L. R. 24 Cale. 600. (4) (1913 19 C. L. J. 34- 
(5) (1895) 1. L. R. 17 All. 174. (6) (1897) I. L. R. 24 Calc. goo. 
(7) (1866) fo M. L A. 47655 W R.P. C. 63. 

(8) (322) L. R. 501 A. L R 50 Calc. 243; 37 C. L. J. 561. 

§9) (1914) 20 C. L. Je 426, l (107 (1917) 1. L. R. 39 All."379 
_ (45) (1920) 31 C. L Je 507: i 
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ine, inasmuch as words and clauses had ‘been interpolated, after 
execution and without his consent. He asserted that the deeds as 
engrossed accurately represented the contract between the parties, 
that hè executed them in that state, and that they were then mate- 
rially altered by the plaintiff, with the result that they no longer 
represented the real agreement. The trial Court Accepted his version. 
The High Court on appeal directed an enquiry into genui- 
neness of a document which purported to be the draft agreement 
between the parties, On the result of the supplementary investigation 
by the trial Court, the High Court pronounced the draft agreement 
to be genuine and held that the disputed documents were in tha 
form provided by the cantract between the parties. This was the 
ground work of the decision of the High Court, when it came to 
the conclusion that the documents had not been altered after exe- 
cution and must be deemed genuine. In our opinion, the defen- 
dant is not competent to reagitate the question of the com- 
formity of the documents to the contract between the partias ; it is 
no longer open to him to contend that the documents had been 
materially altered after execution ;the decision of the High 
Court is conclusive upon these matters. It must further be borne 
in mind that the Judicial Committee accepted not only the judg- 
ment of the High Court but also the reaséns given for that judg- 
ment. But the grounds of attack formulated by the appellant in 
his written statement in the present litigation referate the grounds 
which were put forward by him in the former suit, and were over- 
ruled. To this extent, the matter is clearly zes judicata. We shall 
next pass on to the attempt made on the 2oth April, 1922, to for- 
mulate new grounds of attack. These were not only not contained 
in the written statement, but were directly contradictory to the 
positions previously taken up. Jhe Subordinate Judge has, for 
adequate reasons, held that this bold attempt must end in failure : 
and, we may add that the appellant could not, on well established 
principles possibly succeed in his endeavour to take up inconsistent 
positions in Court. Assume that it might have been open to him 
at the proper stage, to plead that the contract itself was vitiated by 
fraud, mistake, undue influence or like reason, as this would not have 
militated against the previous decisiorf that the disputed documents 
were accurate representations of the eontract between the parties. 
No such defence, however, was attempted to be included in the, 
written statement either in its original form or by way of amendment. 
On the other hand, the defendant contended at a late “stage that 
interpolations had been made~not gaffer execution as pleaded {n the 
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previous suit—but before execution. This new defence must be 
ruled out on two grounds. In the first place, it contradicts the prior 


decision that the documents as presented for registration were core. 


rect representations of the contract. In the second place, the 
appellant cannot be allowed to take up in this suit a position 
entirely inconsistent*with that adopted in the previous suit. It is 
an elementary rule that a party litigant cannot be permitted to 
assume inconsistent positions in Court, to play fast and loose, to 
blow hot and cold, to approbate and reprobate, to the detriment of 
his opponent: Bhaja Chowdhury v. Chuni Lal (1); Giris v. 


Bepin (2); Bama Charan v. Nimai Mandal (3). This whole-. - 


some doctrine applies not only to the successive stages of the same. 
suit, but also to another suit than the one in which the position was. 


taken up, provided that the second suit grows out of the judgment 
in the first. In our opinion, the attempt made by the appellant to 
circumvent the decision in-the previous suit cannot succeed and 
thé doagrine of zes judicata presents an insurmountable. bar. 


As rega»ds the application of the rule of limitation to the claim. 


for mesne profits, we have been pressed to hold that Art. rog of the 
first. schedule to the Indian Limitation Act bars the claim fora 
period antecedent to three years prior to the institution of this suit. 
That article provides tkata suit for the profits of immovable pro- 
perty belonging to the plaintiff. which have been wrongfully receiv- 
ed by the defendat, must be instituted within three years from the 
date when the profits are received. The argument is that as this 


suit was instituted on the 28th April, xrg2r, the plaintiff is not. 


entitled to mesne profits for a period prior to the 28th April,. 


1918, whereas the Subordinate Judge has allowed the plain- 
tiff mesne profits from the r7th January, 1913, the date of exe- 
cution of the four leases which form the root of his title. The 
question thus raised is apparently one of first impression and is by 
no means free from difficulty. Under section 47 of the Indian 
Registration Act, a-registered document operates from the time it 
would have commenced. to operate if no registration thereof had 
been required or made and not fram the time of its registration. 
Section 49. provides that no document required by section 17 to be 


registered shall (a) affect any immovable property comprised there-:.. 


in or (b) confer any power | to adopt, or (c) be received as evidence 


of any transaction affecting such property or conferring. such power, . 


unless it has been. registered. The effect of these provisions is 
e 
(1) (1906) 5-C. L. J. 953 11 C. W. N. 284, G 
(2) (1917) 27 ÇL. J. 535. (3) (1921) 35 C. L. J. 53. 
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that a document, which is compulsorily registrable, does not affect 
any imraovable property comp-ised therein till it has been regis- 

tered, but, as soon as it has been registered, it takes effect, not 
from the date of registration but retrospectively from the date of 
execution., In the case before us, the four disputed documents did 
not affect the lands comprised therein till the°z22nd June, 1918, 

when they were registered ; but as soon as they were registered on. 
the 22nd June, 1918, they took effect retrospectively from the - ryth 
January, 1913, when they had been executed. ° The position, con- 
sequently, is that though by virtue of sections 47 and 49 of the 
Indian Registration Act, the title of the plaintiff related back to 
the 17th January, 1913, that title was in suspense as it were till the 
22nd June, 1918, when for the first time he was placed in a position 
to assert and establish his right. His right was kept ina state‘ of 
suspended animation from the 17th January, 1913 to the 22nd June 
1918 solely by reason of the unfounded opposition of the defendant. 
He could neither sue for recovery of possession nor for realisation of 
mesne profits, inasmuch as the right to mesne profits isean appen- 
dage to the right to possession. In these circumstances, the 
Subordinate Judge has held that time could not be taken to run 
against the plaintiff prior to the 22nd June, 1918. In support of 
this view, the Subordinate Judge has invuked the principle recognis- 
ed by the Judicial Committee in Surnomoyee v. Shooshee Mokhee (1). 
In that case, a sale under the Patni Regulatiom having been set 
aside and the patnidars restored to possession, the zemindar sued 
them to recover the arrears of rent which had accrued before and 
during the time they were out of possession ; the contention of the 
tenants that the claim was barred because the suit had not been 
brought within three years from the date when each instalment of 
rent fell due, was overruled, and it was held by the Judicial Com- 
mittee that the cause of action accrued upon the reversal of the 
auction sale and the consequent revival of the obligation to pay the 
rent. The same principle was applied in Basso Koer y. Lala Dhum 
Singh (2). -In that case, a debtor agreed to convey certain pro- 
perty to his creditor and to „Set of- the debt against part of the 
consideration for the conveyan@e, A sale deed was executed, 

but a dispute arose as to. whether itehad been executed in accor- 
dance with the contract, Litigation. was commenced by the 
debtor to enforce. the agreement, but he was unsuccessful. The 


credit ur then sued to recover the debt and was met “by the plea of | 


è 
(1) (1868) 12 M, 1. A. 2943 2 B. L. R. P. C. 10; 11. W, R. P.C. 5. 
(2) (1888) L. R. 15 1. A 211; LEL R gp All. 47. 
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limitation. ‘The Judicial Committee held that the time began to 
run only when the agreensnt becin: wholly ineffectual and that 
from that date a fresh obligation was imposed upon the debtor to 
pay his debt. These cases illustrate the proposition that ordinarily 
limitation runs from the earliest time at which an action can be 
brouzht and after time has commenced to run there may be a revi- 
val of a right to sue when a previous satisfaction of the claim is 
nullified with the result that the tight to sue which had been sus- 
pended is rsanimated. This principle was applied by the Judicial 
Committee in Pranniwth v. Rooter (1); Hem Chandra v. Kali 
Prosanna (2), and Nrityamonit v. Lakhan Chanira (3). On the 
other hand, the principle that when once time has begun to run, 
ho subsequent disability or inability to sus stops it was stricly 
applied’ in Huro Persad v. Gopil Das (4). Lala Soni Ram v. 


6. 


Kanhaiya Lal ( ), and Juscurn v. Pirthi Chant (6). The limits of’ 


anplicability of the doctrine of suspension of right recognised in 
Susno®oyee v. Soosheemorhee ‘7), may be gathered only fron a long 
Series of décisions, such as, Æskan Chunder v. Khajah Assanogl- 
lah (3); Deen Dyal v. Radha Kishoree (9); Mohesh Chundèr v. 
Gungamonee (to); Watson v. Dhonendra (11); Brojendro v. 
Rakhal (12);  Surjtram v. Barhamdeo (13); Nagendra v. 
Sadhu (14); Laloo v. Jagat (15); Hemendra v. Dharani (16) ; 
Janaki v. Bejoy Chand (17) ; Uma Charan v. Nibaran (18). But the 
underlying principle deducible from Surnomayze v. Soosheemothee (7), 
and Baijnath v. Ramgut (19), was tersely and accurately enunciat- 
ed by Sadasiv Ajyar, J when he stated in Mutha v. Madar (20) that 
whenever proczedings are being conducted between the parties bona 
fide in order to have their mutual rights and obligations in respect 


of a matter finally settled, the cause of action for an application or . 


" (1) (1859) 7 M. I. A. 323; 4 W. R. P. C. 37. 
(2: (1903. L. R. 391. A 1773 1. L. R. 30 Calc. 1033. 
(3) (1916) 1. L. R. 43 Calc. 660 P. C; 24C.L. J.1. 

- (4) 1882) L. R.g I. Ay 82; I. L. Reg Calc. 255. © 

- (5) (1913) L. R. gol A~74; 1. L R. 35 All. 237; 17 C. L. J 498. 
(6) (1918) L. R. 461. A. 52; L L. R. 46 Calc. 670 ; 30 C. L. J. 71. 
(7) (1868) 12.M. I. A. 244; 2 B. L. R.P.Œ 10; W.R. P.C. 5. 


`- (8) (1871) 16 W.R. 79. o *(9) (1872) 17 We R 415; 8 B. L. R. 536. - 
(16) (1872) 18 W. R. 59. (11> (1877) I. L. R 3 Calc. 6. 

- (12) (1878) 1. L. R. 3 Calg 79?. a3 ggs 1 C. L. J: 337 (347). 
(14) (1920) 25 C. W.N. 954. (15) (1920) 33 C. L. J. 256. 
(16) (1920) 33 C. L. J. 260. (17) (1921) 33 C. L. Je 366. 


(18) (1992) 37 C. L. J. 452. 
” (19) (1896) L. R. 23 l. A. 45; L. R 23 Calc 775. 
(29) (1919) I. L. R. 43 Mad 185 (2<8) 
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for a suit, the relief claimable wherein follows naturally on the result 
of such proceedings, should be held to arise only on the date when 
those proceedings finally settle such rights and liabilities. A use- 
ful andlogy is furnished. by cases where it has been ruled that time 
cannot be held to run against a person who is not in a position to 
sue ; for such a person has no enforceable cause of action which 15 
extinguished by lapse of time ; examples are furnished by Womesh 
v. Raj Narain (1), where it was ruled that adverse possession 
against a tenant does not operate against the fandlord during the 
continuance of the tenancy and Priydsakki v. Manbodh (2), where it 
was ruled that adverse possession against mortgagor do:s not 
operate against a simple mortgagee who is not entitled to immediate 
possession. The substance of the matter is that time runs when 
the cause of action accrues and a cause of action accrues when there 
is in existence a person who can sue and another who cin be sued, 
and when all the facts have happened which are material to be 
proved to entitle the plaintiff to succeed: Codurn v. Colledge (3) 4 


“Gelmani v. Morriggia (4). ‘Tne cause of action arises *when and 


only’ when the aggrieved party has the right to apply to the proper 
tribunals for relief ; /halley.v. Whalley (5): The statute does not 
attach to a claim for which there is as yet no right of action and does 
not run against a right for which there is no correspcnding remedy 
or for which judgment cannot be obtained. Consequently the true 
test to determine when a cause of action has accr@ed 15 to ascertain 
the time when plaintiff could first have maintained his action to a 
successful result (Angell on Limitations section 42; Story on 
Equity Jurisprudence section 1521 a). In the case before us, the 
earliest date when the plaintiff could have sued for mesne profits 
for the period between 17th January, 1913 and 2rst June, 1918 was 


the z2nd June, 1918, as the present suit has been instituted on the 


28th April, 1921, that is, well within three years from that date, the 
claim for mesne profits cannot be held to be barred by limitatio», 
Before we leave this point, we may add that the appellant contend- 
ed that the plaintiff might have included a claim for possession 
and mesne profits in the guit instituted under section 77 of the 


“Indian Registration Act to compel registration of the leases. 


The analogy was invoked of suitS for specific performance 
of contracts of sale of land, which, it has sometimes been held, 


(1) (1868) 10 W. R. 15. ii j 
(2) (1916) 1, L. R. 44 Calc. 425: 27 C. L. J. 212. l e 
(3) (1897) 1 Q. B. zo% (4) (1913) 2 K. B. 549. 
(5) (1816) i Mr. 436; 3 Bligh r < 
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may include a claim for possession of the land agreed to 


be sold. There is a divergence of judicial opinion’ upon : 


that point: Ranjit v. Kalidasi (1); Madan Mohan v.. Gaja 
Prasad (2); Fateh Chand v. Narsing Das (3); Narayana v. 
Kantasami (4), favour the view that a claim for possession may be 
so included, while Xvishnammal v. Soundaravraja (5), supports the 
contrary position, on the ground that the right to possession accrues 
only on execution of the conveyance and ; it may be an interesting 
question to consider the true beating of the decision of the Judicial 
Committee in Rangayya v. Nanjappa (6), upon the point. But we 
may observe that in so far as suits under section 77 of the Indian 
Registration Act are concerned, it is well-settled that no other 


claim, such as a claim for possession and mesne profits, cın be ` 


coupled with the prayer to enforce registration of the document ; 
Venkataram v. Veeramma(7). The purpose of a suit of this descrip- 
tion is strictly limited ; special period of limitation is prescribed 
for it ; fhe court-fee leviable is separately provided for ; if we were 
to allow andther‘claim to be included in sucha suit, its scope and 
character would be completely altered. 

As regards the contention that upon a true construction of the 
documents, the order for possession and mesne profits should be 
held erroneous, we observe that the Subordinate Judge has left 
open the question raised in the eighth issue, namely, whether the 
first defendant is efftiled to separate sets of jamais on a proper 
construction of the four pattas. We have been pressed to hold 
that as this matter will be tried when the mesne profits are assess- 
ed, no decree for possession should have been made in the terms 
stated in the judgment. We see no substance in this argument, 
for whatever construction may be placed on the four leases, 


‘the plaintiff is entitled to possession thereunder. The exact 


nature of that possession, no doubt, depends upon the true 
interpretation of the leases ; but such interpretation is really mate- 
rial for the assessment gf mesne profits. We shall, consequently, 
leave it to the Subordinate Judge to determine the true construc- 
tion of the four leases and their legal effagt. We may add that we 
have been told by the appellant that not only does each document con- 
tain igreconcilable clauses, but that each dogument taken as a whole 


(1) (1909) I. L. R. 37 Cale. 57. (2) (1911) 14 Cris J. 159- 
© (3) (1912) 22 C&L. J. 383. (4) (1893) I. L, R. 22 Mad. 24. 
(5) (19133 1. L. R. 38 Mad. 698. 
(6) (1901) L. R. 28 J. A. 2213 I: L. R. 24 Mad. 498. 
(7) l1 599) 9 Mad. L. J. 107. 
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cannot be reconciled in all respects with the others. This isa 
matter which will be determined by the Subordinate Judge and the 
parties will -be at liberty to adduce such evidence as may be 
legallyeadmissible to assist the Court in the construction of the 
documents. 


As regards the contention of the second defendant that he is not’ 


at all liable for mesne profits, we are of opinion that he is liable to 
the extent stated by the Subordinate Judge, namely, from the 25th 
May, 1915, when he took leases from the first defendant and enter- 
ed into possession. He never relinquished possessicn and the 
Subordinate Judge has correctly found that the first two defend- 
ants combined to keep the plaintiff out of possession. The attempt 
made by the second defendant to evade liability for mesne profits 
is bound to end in failure. 

There is, however, one point in connection. with the order for 
mesne profits which has been overlooked by the Court below. 
During the pendency of this litigation, a receiver was @ppoint: 
ed on the r2th November, 1921, and the receiver, we* have been 
informed, is still in possession. When the Court has appointed a 
receiver and the receiver is in possession, his possession is the 


possession of the Court, and the possession of the Court by its 


receiver is the possession of all parties to the action according 
to their titles: Re Butler (1); Bertrand v. Davies (2); Moir v. 
Blacker (3); Re Ind. Coope & Co. (4). The pr&berty passes into 
legal custody as the receiver is in the position of stake-holder, 
and such custody is for the benefit of the true owner: Brajendra, 
Kishor: vw. Abdul Razac (5); Ramaswamy v. Muthusamy (6) ; 
Khagendra v. Matangini (7); Rao Karan y. Rajah Baker Ali (8) ; 
Jagat Tarini v. Naba Gopal (9). From this it follows that the 
liability of the defendants for mesne profits terminated on the r2th 
November, 1921, and from that date the plaintiff, if successful, 
would be entitled only to such sums as might be in the hands of 
the receiver. Consequently, the decree of te Subordinate Judge 
must be amended by substitution of the words “tothe rrth 
November, r921” for the wards “to the date of plaintiff's getting 
possession or -till the expiration ofsthree- years from the date of the 
decree (whichever event occurs first).” ° 

(1) (1863) 13 Ir Ch. Ry 456 (2) (1862)°3t Beav. 439. 

(3) (1890) 26 L. R. Ir. 375. (4) (1911) 2 Ch. 223. 

(5) (1915) a2 C. L. J. 283. (6) (1906) I. L. R. 30 Mad. 12, 

(7) (1890) L. R. 171, A. 62; I. L. R. 17 Calc, 814. . 

(8) (1982) L. R.g I. A.99; LL. R. 5 All. 1. 

(9) (1997) 1. L. R. 34 Cale. 305 35C.L. J. 270. 
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"The result is that; subject to the amendment just mentioned; 


the decree of the Subordinate Judge will be confirmed and each 
appeal will stand dismissed with costs in favour of- the plaintiff 
respondent. The hearing fee in appeal No. rot of 1922 will be 
assessed according to scale and in appzal No. 321 of rg22 at two. 


‘gold mohurs, ° 


A.T. M, Appzals dismissed ; Decrees modified. 


APPEAL FROM ORIGINAL CIVIL. 


Before Sir Lancelot Sanderson, Knight, Chief Juslice, and | 
© a Sir Thomas Willian Richardson, Knight, Judge. 


MAUARAJAH SIR MANINDRA CHANDRA NANDI 
- 2 U, ' 
HON BLE PROVAS CHANDRA MITTER AND OTHERS.* 


“ Mandamus— Specific Relief Act (1 of 1877), section 45 — High Court, jurisdic- 


t'on of—Returning Oficer, function of—C andidate for election, eligibility of. 


Per Curiam: If the Returning Officer in deciding a question as to the eligibi- 
lity of a candidate for election, did not usurp a jurisdiction which he did not 
possess, nor refuse a jurisdiction which was vested in him, nor was actuated by 
any mala fides or extraneous circumstances, the High ‘Court cannot interfere: 


‘Rex v. Board of Education (1). 


If there be any doubt on the point of law arising on the construction of the 
Rules of the Bengal Electoral Rules as to the time or times to which the Return- 
ing Officer was to look in determining a candidate’s eligibility, the High 
Court should not interfere. i 


Fer Sanderson, C. J: athe High Court can exercise the jurisdiction under 
section 45 of the Specific Relief Act and make such order as it may think fit, if 


it is clearly made out that the Returning Officer assumed a jurisdiction ‘which he 


did not possess. e. 


Fer Richardson J: ‘The proviso fo section 45 of the Specific Relief Act makes 


It a cehdition precedent to the making of an order under the section. 


© 
The High Court has to c®nsider whether it wouldaccord with sound discte- 


è Appeal from Original Order No. 132 of 19235 gaing the ordet of Mr. 
Justice Page, dated the 2nd November 1923. m 
(i) engo) 2 K. B. 16s (179): l 
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tion to exercise the extraordinary jurisdigtion of the Court to make an order in- 
the nature of a mandamus—a jurisdiction intended tc be the last resort. 


The power conferred en the Local Government by Rule 29 of the Bengal 
Electora] Rules, is a discretionary one, and if there be a doubt as to the true 
intention of that Rule, that doubt is to be resolved by the Govetnor. 


The function of the Returning Officer in deciding a question as to the eligibis 
lity of a candidate for electian is in the nature of a judicial function and his 


decision is in the nature of a judicia] decision. R 


lf the Returning Officer did not decide the question which it was his duty 
under the Rules of the Bengal Electoral Rules to decide and decided some other 
question, in the absence of other remedy, the High Court would have power not 
to decide anything for him but to make an order that he should decide the ques? 
tion whieh he ought to have decided. 


It is idle to ask for a mandamus when there has been no refusal to perform a‘ 


s'atutory duty and the question whether in point of law it was properly per- 
formed is in doubt. ‘ 


The Rules themselves provide the method by which questions of goulf ar 
difficulty as to their interpretation are to be solved. 


Appeal by the Applicint. 


hi e 


Application under sections 45 and 48 of the Specific Relief 
Act for an ordar requiring the Returning Officer for the Presi- 
dency Landholders’ Constituency to accept as valid the applicant’s 
nomination as a candidate for election to the Beagal Legislative 
Council, and for an order to include the applicaat’s name in the 
list of valid nominations, and to publish it rectified as aforesaid, or, in 


the: alternative, for a Rule upon tha respondents to show cause why 


the said order or such further or other order should not be made as 
to the High Court may seem fit and right, and for incidental relief, 


The application was rejected by the following order of 


Page J: In this case the Maharajah of Cassimbazar applies by 
petition to the Court under section 45 of the Specific Relief Act 
(Act 1 of 1877) for an order requiring the Returning Officer 
for the Presidency Landholders’ Constitueney to accept as valid 
the applicant’s nomination as a cindidate for election to the 
Bengal Legislative Counci! eand to include the applicart’s name in 
the list of valid nominations, and toepublish it rectified as aforesaid, 
or, in the alternative, for æ Rule upon the respondent to show eause 
why the said order or such further or other order should nokbe made 
as to the Court may seem fit and right, and for incidental relief, e 

On the 15th of October Mr. Justice Cuming adjourned the hear- 
ing of this application util the 29th October, and granted ad interim 
inju nction restraining the Returning Offizer and other persons 
authorised to perform t} the oe ofthe Returning Officer from 
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proceeding further with the election until the date fixed for the 
hearing of this application, 

The facts are as follows, The applicant was a member of the 
Council of State. On the 7th October, 1923, by telegran and letter 


of that date he tendewed his resignation of the office of Member of ` 


the Council of State. On the 8th October, pursuant to the Bengal 
Electoral Rules and Regulations, the applicant duly presented to 


the Returning Officer three nomination papers in the form and on 


the date appointed thereunder. Nomination papers were also pre- 
sented on behalf of the respondents "Provas Chandra Mitter 
and Jotindra Nath Cnaudhuri, Oa the roth Octodera telegram 
fron Sima in the following form was rec2ived by the appli- 
cant : 

“Simla, roth October (tr-30). Governor-General has accep‘ed 


resignation of your seat Council of State. 


“a Secretary, Legislative Department.” 


Oa the arth October, the date fixed for the scrutiny of noni- 
nation papers, an objection to the  applicant’s nomination 
was made by the respondent Mitter on the ground that at 
the date of his nomination the applicant was a member of 
the Council of State. The Returning Officer on the same date 
after summary enquiry decided the objection which had been made 
to the applicant's omination, and rejected his nomination upon 
the following grounds which the Returning Officer endorsed on the 
applicant’s nomination paper: ° = 

“I must refuse the nomination of this candidate the Maharaja 
of Cassimbizar. Under section 93 of the Government of India 
Act the seat in the Council of State becomes vacant on the accep- 
tance of the resignation of the member. The Maharaja wired his 
resignation on the 7th instant and also sent a letter on that day. 
The only evidence of the acceptance of the resignation is a tele- 
gram from Simla from the Secretary, Legislative Department, dated 
roth instant. If this evidence is accepted I must hold thit the 
resignation takes effect from the roth instant and that on the 8th 
instant when the nomination pipers were filed the Maharaj. was 
still agmember of the Council of State. Accordingly at the time of 
his nomination he was not, eligible for election [see rule 5 (1) (c)] 
and so the provisions of rule rr (1) were not complied with. The 
nomination is therefore refused under Regulation XXI (1) (i): and 


(iii). š 
TI*10-23. J. H. Lindsay, 


-- 


° | Returning Officer,” 
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_ In these circumstances the applicant launched the present 
proceedings. l 
Now, by section 72 A (4) (b) of the Government of India Act 
1915 (gand 6 Geo. g, Ch. 61) as amended by the Government of 
India Act r919 (y and ro G20. 5, Ch. ror), Sche II, Part I, pro- 
vision may be made by rules under this Act as to the conditions 


under which and the manner in which persons may be nominated © 


as members of Governor’s legislative councils ; e 
(c) the qualification of electors, tha cons:itution of constituen- 
cies, and the method of election for Governor’s legislative councils, 
including the number of members to be elected by communal and 
other electorates, and any matters incidental thereto ; 
(d) the qualifications for being and for being nominated or elected 
a member of any such council ; and (e) the final decision of doubts 
or disputes as to the validity of any election ; 
= Provided the rules as to any such matters as aforesaid may pre; 
vide for delegating to the local Government such power as may be 
specified in the rules of making subsidiary regulations affecting the 
same matters, l 
And by section r29 A (1) of the Government of India Act it is 
inter alia provided that '' where any matter is required to be pres- 
cribed or regulated by rules under this Act and no special provision 
is made as to the authority by whom the rules aregto be made, the 
rules shall be made by the Governor-Gəneral in Countil, with the 
sanction of the Secretary of State .in Council, and shall not be 
subject to repeal or alteration by the Indian legislature or by any 
local legislature.” 
(2) Any rules made under this Act may be so framed as to 
make different provision for different provinces.” 
On the 30th July, 1923, the Governor-General in Council made 
certain rules pursuant tothe powers entrusted to him under the 
-said Act. By rule 11 (1)—“Any person may be nominated as a can- 
didate for election in any.constituency for which he is eligible for 
election under these rules.” l 
Rule (11) (3)—" On or Before the date so appointed for the 
nomination of candidates, each candidate shall either in person or 
by his proposer and seconder together, between the hours of eléven 
o'clock in the forenoon and three o'clock in the afternoon deliver 
to the Returning Officer or such other person as may*be authorised 
in this behalf by regulation a nomination paper completed in 
the form prescribed in Sch. III and subscribed by the candidate 
himself aseassenting to the nomination and by two persons as pro- 
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poser and seconder whose names are registered on the electoral rol! 


of the constituency,” n 


Rule 7. The returning officer or other person authorised shall, 
on receiving a nomination paper under sub rule (3), inform the per- 
son or persons delivering’ the same of the date, hour and place 
appointed for the scrutiny of nominations, and shall enter in the - 
nomination paper its serial number and shall sign thereon a certif- 
cate stating the date of which and the hour at which the nomina- 
tion paper has been delivered to him ; and shall, as soon as may be 
thereafter, cause to be affixed in some conspicuous place in his 
office a notice of the nomination, containing descriptions, similar 
to those contained in the nomination paper, both of the candidate 
and of the persons who have subscribed the nomination paper as 
proposer and seconder, 

q Rule 14 (1)—If the number of candidatzs wh are duly nominat- 
ed : an@who have not withdrawn their candidature in the manner. 
and withinfhe time specified in sub-rule (8) of rule rr exceeds that 
of the vacancies, a poll shall be taken. (2)—If the number of such 
candidates is equal to the number of vacancies, all such candidates 
shall be declared to be duly elected. (3)—If the number of such 
candidates is less than the number of vacancies, all such candidates, 
if any, shall be declared to be elected, and the Government shall, by 
a notification.in ti Gazette, call upon the constituency to elect a 
person or persons, as the case may be, within such time as rnay be 
prescribed by he notification. — | 


Rule 15 (1)—Subject to the provisions of these rules, the Local 
Government shall make regulations providing (i) for the scrutiny of 
no.ninations, and in particular, for the manner in which such scru- 
tiny shall be conducted and for the conditions and the circumstances 
in which any person may be present, or may enter objections there. 
at ; ; (2) for- the appointment in each constituency of a Returning 
Officer and for his pow€rs and duties, and for the performance by 
other persons of any power or duty of the Returning Officer. 


Rule 30 (b)—‘* Candidate” means a person who has been nomi- 
nated as a candidate, at any election or who claims that he has 
been*’so nominated or that „his nomination has been improperly 
refused, and includes a person who, when an “election is in contem- - 
lation, holds Himself out as a prospective candidate at suck elec- 
tion, provided that he is subsequently nominated asa candidate at 
such election. : 


Rule’ 31—No election shal] be called in, question except by an 
. 9 .. 6 s 


Von. KKN _ + shied COK, - - see 
élection petition presented in accordance with the provisions of this 
Part. | 

Rule 32—-An election petition against any returned candidate 
may be,presented to the Governor— 

(a) by any candidate or elector within fourteen days from the 
date on which the return of the election expenses of the returned 
candidate and the declarations referred to in rule rg, are received 
by the Returning officer. ee 

Rule 44 (c)—Save as hereinafter provided én this rule, if in 
the opinion of the Commissioners the result of the election has 
been materially affected by the improper acceptance or refusal 
of any nomination or by the improper ‘reception or refusal of 
a vote, or the reception of any vote which is void or by non-com- 
pliance with the provisions of the Act. or the rules or regulations 
made thereunder, or by any mistake in the use of any form annexed 
thereto, the election of the returned candidate shall be void. 

Rule 45 (1)—At the conclusion of the enquiry the Copmit- 
sioners shall report whether the returned candidate or’ any other 
party to the petition who has under the provisions of these rules 
claimed the seat has been duly elected, and in so reporting shall 
have regard to the provisions of rule 44. 

(3) The report shall bein writing and shall be signed by all 
the Commissioners. The Commissioners shall forthwith forward 
their report tothe Governor who, on receipt thereof, shall issue 
orders in accordance with the report and publish the report in the 
Gazette, and the orders of the Governor shall be final. 

Rule 48—If any question arises as to the interpretation of these 
Tules otherwise than in connection with an election enquiry held 
thereunder, the question shall be referred for the decision of the 
G.vernor, and his decision shall be final. 

On the 11th August, 1923, the Governor in Council made cers 
tain Regulations under the powers granted to him under rule 1s; 
The material regulations are regulations 20, 21; 22, 23rd and 86. 


Now, it is conceded that no appeal lies from a decision of the 
Returning Officer under regylation 21, or froma determination of 
the Election Commissioners in an glection enquiry, and, in my 
Opinion, having regard to ryle 31, the validity of an election can qnly 
be questioned by the presentation of arf elegtion petition in accor 
dance with the rules prescribed in that behalf. An agerieved person 
is not entitled to proceed by way of a suit under section 9 of the 
Civil Procedure Code-er of a suit under section’ 42, or an applica- 
tion under section 45 of the Specific Relief Act of 1877 or otherwise, 
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“ for the purpose of doing that which they had already provided 
should not be done except by an election petition.” [See the 
observations of Lord Halsbury in Prttchard v. Mayer of oe 
gor (t)}. . 

Further, if nomination, as the respondent Mitter contends, is to 
be regarded as eleetion within the meaning of that term as used in ` 
rule 31 [see on this point the observations of Mr. Justice Wright in 
Harford v, Lewis Key (2), in like manner the validity of a nomina- 
tion can be questioned only by means of an election petition. 
Again although it is not expressly provided that the decision of a 
Retarning Officer under Regulation 2r shall be open to review only 
in an election petition, having regard to rule 30 (b), rule 32 (1) (a) 
and rule 44 (C),'it may well be, as the respondent contends, that 
the legislature intended that election petition should be the only 
method by which such a decision could be challenged. Other- 
wise, the view taken by the Court as to the validity of a nomination 
rfight be found to be in conflict with that of the Election Commis- 
sioners im which case the decision of the Commissioners must under 
the rules prevail, A result so inconvenient and undesirable could, 
1 think, have been neither contemplated nor intended. 

Counsel for the respondent Mitter supported the same conten- 
tion upon another ground. He urged that the Returning Officer 
was the person designate to determine the validity of nomination, 
appointed undag the legislative enactments which created the 
constitution, and “where a special tribunal, out of the ordinary 
course, is appointed by an Act to determine questions as to rights 
which are the creation of that Act, then, excep‘ so far as otherwise 
expressly provided or necessarily ‘implied, that tribunu’s juris 
diction to determine those questions is exclusive. It is an essen- 
tial condition of those rights that they should be determined in the 
manner prescribed by the Act to which they owe their existence, 
In such a case there is no ouster of the jurisdiction of the ordinary 
Courts, for they never had any ; there is no change of the old order 
of things ; a new order is brought into being.” (Per Jenkins C J.. 
Bhaishankar vy. The Municipal Corporation of Bombay (3)), see 
further on this subject the observatioas of Lord Tenterden C. J., 
in Doe on the demise of the Bishop: of Rochester, (4) and the case of 
Patwak v. Oswaldtwistle uban Council (5). It is, however, un- 
necessary in this case that I should determine the validity of either 
of these contentions, and I refrain from doing so because, in my 


(1) Gee) 13 A. C? 247. (2) (1899) 1 Q. B. 888. 
(3) (1907) I. L. R. 3 (Bom. 699). (4) (1831) 1. Band. Ad. 847 (859) 
e 


(5) (1898) App. Cas. 387. á 
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opinion, the order for which application is made in these proceed- Civin, 


ings mu&t be refused upon another and a more narrow ground. t923. 


Thg jurisdiction of the High Court to make orders under sec- anida Chinda 





tion 45 of the Specific Relief Act is discretionary and “in dealing ?. o 

; ale : f Provas Chandra. 
with an application under Chap. 8 ofthe specific Relief Act the es 
principles applicable to a writ of mandamus should, generally speak- Pase, F, . 
ing, be followed: Zn Re Provas Chandra Roy (1). It is well = 
settled law that, where a public officer neglectseor fails to perform å 


a ministerial act which itis his duty as such officer to perform, 
the Conrt will make an order requiring him to do the specific act, 
and so to implement his public obligation [see for example 
Rex v. Christs Hospitals Governors (2)]. Where, however, 
a public functionary is entrusted with discretionary powers, the 
Court will not interfere with the Joa fide exercise of the 
discretion with which he has been invested. “I do not deny e 
that, where some authority has been entrusted with a discretfon . 
which they decline to exercise, a writ of mandamus is gn appro- 
priate writ to remedy such neglect of duty, though I very much doubt 
whether the particular form of peremptory mandamus here awarded 
could ever ‘be justified under this Act of Parliament. But it is 
obvious, that to justify any writ of mandamus, it must be made to 
appear that the Bishop has not excrcised the jurisdiction which the 
statue has vested in him. Your Lordships have nothing to do with 
the question whether his judgment is right or wrong. Your Lord- 
ships would be exceeding your own jurisdiction if you Were attempt: 
ing to review a judgment, the jurisdiction to form which the Legis- 
lature has confided to the bishop and to the bishop alone” [Per 
Lord Halsbury, Alécroft v. Lord Bishop of London (3)]. Again, 
Lord Justice Farwell expressed the same view in Rex v. Board of 
Education (,); “Uf the tribunal has exercised the discretion entrust- 
ed to it dona fide, not influenced by extraneous or irrelevant con- 
siderations, and not arbitrarily or illegally, the Courts cannot inter- 
fere; they are not a Court of appeal from fhe tribunal, but they 
have power to prevent the intentional usurpation or mistaken 
assumption of a jurisdictidn beyond that given to the tribunal by 
law, and also the refusal of their tfuee jurisdiction by the adoption 
of extraneous considerations in arriving at their conclusion, or 
deciding a point other fhan that brought before them, in which cases 
the Courts have regarded them as declining jurisdictién.” See also ° 


š 6 
(1) (1913) 1. L. R. 40 Gale. 583; 17 C.L 354. (2) (1917}1 K. B, 19. 
(3) (18914) App. Cas, 675, 4) (1910) 2K Be 179, 
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Sharp v. Wakefield (1). Further, the Court will not by mandas, 
mus order public officer who is invested with a judicial as distinct, 


from a merely ministerial power, to perform a specific act in order 
to carry out his public duty. In Rex v, Justices of Kingston Ex- 
parte Davey (2). Lori Alverstone C. J..observes: “I think it is 
quite unusual to direct a jadicial tribunal to act in a particular way 
unless it is quite plain that what they have to do is purely minis- 
terial and is not judicial. » Mr. Justice Channel! at page sgt added: 

“I am of the same opinion. 1 think it is an important matter which 


should be thoroughly understood, that this Court does not by 


mandamus direct either justices or any public body or any body 
else upon whom a duty is cast how and in what manner they 
are to perform their duty. They simply direct them by 
mandamus to perform their duty.” Moreover, where a ques 
tion within the jurisdiction of a public officer entrusted with judi- 
cial powers has been bona fide entertained and decided by such 
officer the Court wiil not interfere with his decision merely upon 
the grourfl that the decision was erroneoug either with respect to 


facts orin point of law: [Exparte Miilner (3); R. v. Evans (4); 


Exparte Lewis (5); R. v. Kinsington Justices (6); Wright y. East- 
house Corporation (7); Davis v. Brondley Corporation (8)). 

In my Opinion, the duty to be performed by the Returning 
Officer under Regulation 21 is not ministerial but judicial, and the 
furc:ion with whi®h he is thereunder entrusted is to entertain all 
objections duly made to nominations which have been properly 
presented to him under the rules, and to decide, having regard 
to such objections, whether the nomination impugned is to be 
accepted or rejected ; provided always that he is not entitled to 
refuse a nomination except upon one of the grounds speci‘ed in 
Regulation 21. At the scrutiny of nominations on the 11th October 
the Returning Officer rejected the nomination of the applicant on 
grounds 1 and 3 of Regulation 2r, because he found as a fact that 
atthe date of his npmination the applicant was a member of the 
Council of State. In my opinion, whether or not the applicant at 
the material time wesa member of the Council of State, and, if so, 
whether his nomination paper qught to be refused, were matters 
within the ambit of the Returning Officer’s jurisdiciion, and it 
was his duty under the wilef to decide them., 


(1) (1891) App. Cas. 173. (2) (1902) 86 L. T. 590. 


(3) 15 dr 1027. (4) (1290, 62 L. T. 570. 
(5) (1888) 21 Q. B. D. 101. f é6) 62 J. P. 409. 
(7) £3 L. T, 339 (8) (1907) 1 K. B. 9700 
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Counsel for the applicant contended, first, that the acceptance 
of the applicant’s nomination was a specific act, the doing of which 
was clearly incumbent on the Returning Officer under section 
48 of the Spzcific Relief Act, In support of his contention he cited 
the case of Alcock, Ashdown & Co. v, Chief & venue Authority, 
Bombay (1). But it is to be observed that in that case the Judi- 
cial Committee held that it was the duty of the public officer to 
state a case for the opinion of the Court, and that he had refused to 
carry out the duty cast upon him, In their Lordships’ view “ to 
argue that if the Legislature says that a public officer, even a reve- 
nue Officer, shall doa thing, and he without cause or justification 
refuses to do that thing, yet the Specific Relief Act would not be 
applicable, and there would be no power in the Court to compel 
him to give relief to the subject, is to state a propos‘tion to which 
their Lordships must refuse assent” (page 233). It is not contend- 
ed in this case that if the Returning Officer had declined to exgr- 
ci:e tHe jurisdiction with which he was vested, this Court“ would 
not have jurisdiction to order him to perform his duty. “But what 
was his duty? As I hive already stated, his duty was not to 
accept any particular nomination, but to decide whether the appli- 
cant’s nomination ought to be accepted or rejected. That he has 
done, and-for the reasons which I have set out, in my opinion, 
there is no substance in the first contention. 

Counsel for the applicant further contended’ that it was so ob- 
vious that the applicant was not a member of the Council of State at 
any material time, that the Court ought to come to the conclusion 
that the Returning Officer must have been acting capriciously, and 
not in the exercise of the judicial discretion with which he was en- 
trusted, when he expressed an opinion to the contrary effect. 
Lam unable to assent to this contention. I desire to refrain from 
indicating any opinion which I may hold as to whether the decision 
which the Returning Officer gave in respect of the validity of the 
applicant’s nomination was correct or not, bitt, in my opinion, there 
is no ground whatever to found the suggestion that the Returning 
officer, in exercising the ejurisdiction conferred upon him and 
rejecting the applicant’s nominatione under Regulation 21, was not 
acting impartially, and in accordance with the powers with whieh he 
was iavested. Itis open to the applicant, eif he is so disposed, to 
challenge the validity of the Returning Officer’s deeisionin refus- e 
sing his nomination hereafter by way of election petition, put, in my 
opinion, this applicatién is misconceived, and must be dismissed, 

(1) (1993) Ly Re 50 TA. 227, | 
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I desire to add, having regard to the provisions of the Code of 
Civil Procedure and section 53 of the Specific Relief Act, that the 
Court, in a proceeding instituted under section 45 of the Specific 
Relief Act has, in my opinion no jurisdiction to grant an‘interim 
injunction. l 

The application is dismissed with costs, including the costs of 
the Returning Officer, 

Against this order, the applicant appealed under clause 15 of the 
Letters Patent. ` l 

Mes:rs. Jackson, S. C. Roy, K. N. Chaudhury and D. N. Sen 
for the Appellant. 

Sir B. C. Mitter, Messrs H. D. Bose and S. M. Bose for the 
Respondent. 

The following judgments were delivered : 

Sanderson, C. J. This is an appeal by Maharajah Manindra 
Chandra Nandi of Cassimbazar from the judgment of my learned 
brothér Mr. Justice Page which was delivered on the and of 
Novembef last. ; 

The notice of motion was in these terms, “ An applicition will 
be made before the Vacition Judge...... for an order requiring the 
Returning Officer to accept the nomination of the applicant as valid 
and to include the applicint’s name in the list of valid nominations 
and to publish the said list so rectified as aforesaid in such manner 
and in such time%s to this Hon’ble Court may seem fit and proper, 
ot in the alternative for the issue of a Rule calling upon the respon- 
dents to show cause within a time to be fixed by the Court why the 
said order or such further or other order or orders as may be deem- 
ed fit and proper should not be made.” 

The facts which it is necassary for me to state in this case are 
as follows: The Maharaja, apparently, on the 7th of October hal 
decided that he would stand for election to the Bangal Lezislative 
Council. At that time he wasa member of the Council of State 
and on that date (thee7th of October) he sent a telegram and a letter 
to the Governor-General submitting his resignation as a m2 nber of 
the Council of State. The 8th of October was the date specified. 
for filing the nominations for the election to the Bengal Lezislative 
Coyncil. On that date the "Maharaja’s nomination was filed. On 
the gth the Maharaja telegraphed ta the Governor-General asking 


, that he should recaive communication in answer to his application 


by telegram. On the roth of October, a telegram was rec2ived by 
the Returning Officer stating that the Govermor-General had accept- 
ed the resignation tendered by the Maharaja.—a copy of that tele- 
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gram, ns I understand, was communicated to the Maharaja himself, Nie 
The rrtt October was the date fixed for the scrutiny of the nomina- 1933. 


tion, On that date (the rith of October) an objection was taken Manindra Chandra 


by the respondent Mr. Provas Chandra Mitter that the Maharaja Bayat O 
was not eligible for election on the ground that on the 8th of Octo- — 

ber the date of filing the nomination papers—the Maharaja was still SACHER es 7 i 
a member of the Council of State. The Returning Officer acceded “e 


to that objection and came to the conclusion „that the Maharaja 
was not eligible for election, and rejected his nomination. The 
decision of the Returning Officer was as follows, “I must refuse 
the nomination of this cindidate the Maharaja of Cassimbazar 
under section 93 of the Government of India Act. the seat in the 
Council of State becomes vacant on the acceptance of the resigna- 
tion of the member. The Maharaja wired his resignation on the 
7th instant and also sent a letter on that day. The only evidence 
of the acceptance of the resignation is a telegram from Simli frem : 
the Secretary, Legislative Department dated roth instant. Tf this 
evidence is accepted I must holi that the resignation takes effect 
from this roth instant and that on the 8th instant when the nomi- 
nation papers were filed the Maharaja was stilla member of the 
Council of State. Accordingly at the time of his nomination he 
was not eligtble for election [See rule 5 (1) (c)] and so the pro- 
visions of rule 11 (1) were not complied with, g The nomination 
is therefore refused under Regulation XXI (1) (I) and HI).” 

The Maharaja, as I have already stated, then moved this 
Court, and the learned Judge delivered his judgment dismissing 
the motion. It is from that judgment that this appeal has been 
filed. 

The scrutiny which was held on the 11th of October was held 
by the Returning Officer in pursuance of the rule which are 
called the “ Bengal Electoral Regulations.” 

The first point which the learned counsel, who appeared for 
the Maharaja, has urged is that the question Which the Returning 
Officer ought to have considered and decided was, whether the 
Maharaja was eligible for election at the date of the scrutiny 
namely the 11th of October, and that instead of doing that, the 
Returning Officer had congidered the question whether the Maha- 
raja was eligible for election at the date of the filing of the nomina- 
tion paper, namely the 8th, and that accordingly ¢he Returning 
Officer had assumed a jurisdiction which he did not possegs. 

The principle upon*which in my judgment this matter should 
be approached has frequently been laid down, and there is no 
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doubt about it. The Court is asked to exercise a jurisdiction which | 
has been given to the Court by section 48 of the Specific Relief Act. 
If it had been clearly made out that the Returning Officer had 
assumed a jurisdiction which he did not possess I should have 

no doubt that thise Court would have power to exercise the juris- 

diction given to the Court by section 48 and to make such order 
asthe Court might think fit. Reference may be made to the 
words of Lord Justice Farwell in the case cited: Rex v. Board of 
Education (1) the passage being “ If the tribunal has exercised 
the discretion entrusted to it bona fide, not influenced by extrane- 

ous or irrelevant considerations, and not arbitrarily or illegally, the 

Courts cannot interfere ; they are not a Court of Appeal from the 

tribunal, but they have power to prevent the intentional usurpation 

or mistaken assumption of a jurisdiction beyond that given to the 
tribunal by law, and also the refusal of their true jurisdiction by 
theadoption of extraneous consideration in arriving at their con- 

clusion or deciding a point other than brought before them, in 

which cases the Courts hive regarded them as declining 

jurisdiction.” In my judgment, in this case the Returning 
Officer has not assumed a jurisdiction which. he did not possess. 
The question for his determination was whether the Maharaja’ was 

a person eligible for election, asa member of the Legislative Coun- 

cil ; and, to my mind it is clear that he has decided that question. 

I have read his decision; he said,’ ‘Accordingly at the time of his 
nomination he was not eligible for election.” Whether h» was 
right or wrong in that conclusion it is not for us to decide in these 

proceedings, and I express no opinion upon that point: The 
Returning Officer relied upon rule 5 (1) (c) of the Bengal Electoral 

Rules, and upon rule rr (1), waleh are as follo vs : 

5 (1) (c)—“ A person shall not be eligible asa member of the 
Council, if such person isa member of the Council or of any other 
legislative boly constituted under the Act and has already made 
the oath or affirmatior? as such member” : 

11, (1)—“ Any person may be nominated as a candidate for 
election in any constituency for which “he is eligible for election 
under these rules.” g E 

Fhe Returning Officer, in my judgmeñt, considered the question 
which was for his determfnation, and in considering that question 


ehe had to putean interpretation upon the rules to which I have 


referred. è He may have put a wrong interpretation upon them 
or hę may have puta right interpretation upon them. In these 


(1) (roro) 2 K B. 165, (179) R ° 
; A ; 4 
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proceedings it is not for us to say whether he was right or whether ` 


he was wrong. To my mind it is clear that he did not usurp a juris- 
diction which he did not possess: He did not refuse a jurisdition 
which Was vested in him. Nor is it suggested that he was actuated 
by any mala fides or extraneous circumstances, The result is that 
in my judgment this Court should not interfere In these proceed- 
ings and under these circumstances, In my opinion that point 
alone is sufficient for the disposal of the appeal. 

There are however two other matters to Which I think it is 
tight to refer; The first is that I am not atall satisfied that the 
appellant has no other specific and adequate legal remedy for the 
purpose of asserting his rights, if he has any,—as to which I express 
no opinion—within the meaning of section 45 proviso (d) of the 
Specific Relief Act. 

The last point to which I think it is necessary to refer is, this : 
it appears that the election is now proceeding, there being another 
candidate besides Mr. Provas Chandra Mitter, for one vaeancy, 
and the poll will be closed on the 15th of November. Wven if we 
were to accede to the application of the Maharaja in this case, I 
am not at all satisfied that any order, which we might think fit to 
make in respect of this matter, would not be infructuous. 

For these reasons in my judgment this appeal must be dismissed 
with costs. 

Richardson J :—The objection taken to the @{tharaji’s nomi- 
nation was of a techincal character and may appear almost ungene» 
rous. On .the other hand, it is of course important that an intend- 
ing candidate should be careful to comply precisely with the rules, 
if only to avoid subsequent discussion as to the validity of the 
tenure on which, if elected, he holds his seat. I do not know the 
circumstances, but at least no reason appears why if the Maharaja 
was going to stand for election to the Bengal Counci! he should 
have postponed the resignation of his seat in the Council of State 


to the very last minute. In business of ag important character, 


dilatoriness and procrastination are very apt to lead to difficulty. 


Now, ihis appeal comes before us at atime when, as it appears, 
the election is being held and the yotes for the candidates whose. 


nomination papers were , accepted are being recorded. Ig, a 
day or two the pol, will be closed and in due course one 


or other of the two candidates in the field will, be declared , 
to have been elected. It will then be Open to the Maharaja, if 


he feels that he has a grievance, to endeavour to obtaina remedy 
by the means which the rules contemplate and provide for. It 
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will be open to him to present an election petition to be heard or - 


decided by a tribunal consisting of three Commissioners whose 
qualifications the rules are careful to prescribe. I have heard 
nothing which leads me to suppose that recourse to this remedy 
would not be as convenient and effectual for the purpose which the 
Maharaja has in view a» the remedy for which he is now seeking. 
That being so, it is at least doubtful whether the proviso to section 
45-of the Specific Relief Act, which makes it a condition precedent 
to the making of an order under the section, that the applicant 
should have no other specific and adequate legal remedy, does not 
apply. But if on a narrow interpretation of the words, the proviso 
is not applicable for the mere reason that the remedy-is not at this 
moment available, it still remains that the jurisdiction is discretion- 
ary. We should still have to consider whether it would accord 
with sound discretion to exercise the extraordinary jurisdiction of 
this Court to make an order in the nature of a mandamus — a juris- 


dictiorintended to be of the last resort—when the remedy specifi- 


cally provided will so very soon be at the Maharaja’s disposal. 


It appears to me that even assuming that the Maharaja makes 
out a good case it would be a strong thing to interfere with an elec- 
tion to a popular assembly which is actually in progress. 


Moreover, as the learned Chief Justice has pointed cut, it is 
not clear whether @ny order that we might now make would be a 
complete remedy within the meaning of clause (e) of section 45. 
It is not clear whether the order would bind any authority to stay 
the election and require the proczedings to be commenced de novo. 
Some reference has been mide in this connection to the po wer 
conferred on the Local Government by rule 29. I am not at 
present prepared to say what is the precise extent of the power con- 
ferred by that rule or whether the Local Government, which is not 
a party to these proceedings, would be bound by any order that 
we might make, to take action under that rule. 1 will only 
observe that the power conferred, however wide its scope, 
appears to be a discretionary power, and that if there be a doubt 
as to the true intention of rule 29, that doubt under another Rule, 
to which I shall come later, is,to*be esoh by the Governor, 


Learned counsel has said go-day that we ought not to take into 
consideration the circumstance that an election is in progress. But 
"the circumstance is before us by affilavit and I cannot follow the 
learned c8unsel when he says that we ought to shut our eyes and 
leavesit out of consideration, 
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There are, however, not wanting other considerations which Civit, 
at least induce hesitation. In this case the function of the Returning 1923 
Officer was in the nature of a judicial function and his decision Nise dra Chan dra 
was in the nature of a judicial decision. No shadow of suggestion Di a 


is made that the Returning Officer, who heard argument on behalf Provas Chandra. 


of the parties interested, did not act dona fide to the best of his Richardson, Te 
judgment and to the best of his ability. The contrary is frankly ~ o 
and fully conceded. No man upon whoma statutory duty is cast 
can be expected to do more and in such a case it should certainly 
not be easy if at all possible, to obtain an order in the nature of a 
mandamus for the purpose of setting aside the decision which has 
been thus given and obtaining a fresh decision. I quite appreciate 
the argument of the learned counsel Mr. Chaudhuri. Learned 
counsel said that the Returning Officer decided the point which 
aruse On materials which it was not competent to him to consider 
and not on the materials which he ought to have considered. The 
Returning Officer ought, it is argued, to have had regard tO the 
eligibility of the Maharaja for election not on the day on which the 
nomination paper was handed in to the Returning Officer but on 
the day on which the paper was scrutinized. As I have said, I 
quite appreciate the argument. If the Returning Officer did not 
decide the question which it was his duty under the Rules to 
decide and decided some other question, it may well be that, in the 
“absence of other remedy, this Court would have power not to 
decide any thing tor him but to make an order that he should 
decide the question which he ought to have decided. The case of 
Rex v. The Board of Education (1) which has been cited, would 
appear to support the learned counsel’s argument to that extent 
but no further. If we were to make an order under section 45 the 
most, as it appears to me, that we could do, would be to direct the 
Returning Officer to decide whether the Maharaja was eligible 
for election on the day of the Scrutiny. ‘That is to say, a fresh 
devision by the Returning Officer would bee necessary, and very 
probably in the meantime, before another decision could be ob- 
tained, the poll would be closed. 

But apart from that, it is not, as eit „Seems to me, so clear as to 
be beyond all dispute that the rules do not require that a carftli- 
date should be actualby eligible for electton when nominated. 
Rule 11 (1), to which the Returning Officer has referred, says that ° 
“any person may be nominated as a candidate for election@in any 
constituency for which h® is eligible for clection under these Rulgs,” 

(1) (1910) L, R. 2 K. B., 179. 
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it-may,be, though I am not to be taken as in any way expressing an 
Opinion on the point that a candidate is to be regarded as 
eligible for election, if he fulfils the prescribed conditions, when 
his nomination paper is scrutinized or even when the “poll is 
taken. But it cannot, I think, be said that no reasonable being could 
understand the words of rule 11 in the sense in which the Return- 
ing Officer understood them. Ona debatable question, we are not 
to substitute our opinion for that of the Returning Officer. That 
position js amply supported by authorities cited by Page J. in the 
course of his judgment. 

If’ as the Returning Officer thought the nomination was invalid 
and the Maharaja was not properly nominated, it. would follow 
that the Maharaja was not eligible for election. It appears 
tome that the point is at least arguable. and if there be any 
doubt on the point of law arising on the construction of the 
tules as to the time or times to which the Returning Officer 
was te look in determining the Maharaja's eligibility, clearly this 
Court ought not to interfere. It is idle to ask fora mandamus 
when there has been no refusal to perform a statutory duty and the 
question whether in point of law it was properly performed is in. 
doubt. 

In the second place, the rules themselves provide the method 
by which questions of doubt or difficulty as to their interpretation 
are to be solved. “ Rule 48 prescribes that: “if any question arises 
as to the interpretation of these Rules otherwise than in connection 
with an election enquiry held thereunder, the question shall be 
referred for the decision of the Governor, and his decision shall 
be final.” It seems that the Returning Officer was asked to make 
reference under this rule, but the request does not appear, to have 
been pressed and the application which has since been made to 
the High Court, and which is now before us in appeal, is not that 
the Returning Officer should be compelled to make a reference. 
If in a. proper casegthe Returning Officer should decline to make 
a Reference.or, speaking with the very greatest respect in regard to 
a contingency so improbabie, if the Governor should decline to 
decide a Reference properly made to him, it would then be time 
engugh to have recourse to the provjsions of section 45 of the 
Specific Relief; ‘Act. e ° 

For thesg reasons I agree with the learned Chief Justice that 
the application was rightly dismissed by Page, J. and that- this 
appeal must also be dismissed, and with cosés. 

‘I may add that we did not consider it necessary 19 hear the 
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learned counsel for the respondents. I desire also to say that Civit. 
there has been no discussion before us ona question which has 1923. 

A Arpad 

been adverted to in the course of the proceedings, namely, Monindra Chandra 

whether when the Court grantsa Rule under section 45 to show v gee 


Provas Chandra. 





cause why an order applied tor under that sectign should not be 
made it has or has not the’power to grant an ad interim injunction Richardson, a 
or to make an order in the nature of a suspensory order. ° 
K. K. Dutt & Co, P. C. Ghose and B. N. Basu & Co.: : 
Attorneys for the Appellant. 
B. K. Basu add Kestiven Gooding io Co : Attorneys for the 
Respondent. ; | ° 


A. T, M. E Appeal dismissed. 
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Before Mr. Fusie Walmsley, and Mr, Justice Chotzner. 
: ' © BENODE BEHARI NATH | PEAN 
T Oe ” 1922. 
EMPEROR.® Fuly, 28, 
` Furisdiction—Transfer—Crim inal Procedure Code (Act V of 1898), section 
123—Sessions Fudge. 
A Sessions Judge has power to transfer the hearing of reference under section 
123 of the Co le of Criminal Procedure to the Additional Sessions Judges 
Application by the Accused. l 
` On the 11th November 1920, the Sudder Sub-Divisional Magis- . 


trate of Alipur, instituted proceedings under section rro clauses 
(d) (e) and (f) of the Code of Criminal Procedure against the peti- 
tioner. The learned Magigtrate, after examination of witnesses 
directed the petitioner on the roth March, 1922 to enter into a 
bond for good behaviour fop 2 years ‘in*the sum of Rs. 300, with 
two sureties for the like amount. The petitjoner not having furnish- 
ed securities, the case was referred under section 123 of the Code of 
Criminal Procedure to the Sessions Judge, 24 Perganas, who 
transferred the reference to the first Additional Sessions Ju ge. 


*Criminal, Miscellaneoys Case No. 53 Of 1922, 
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Mr. Monnies and Babu Jitesh Chunder Guha for the Peti- 
tioner. i 
Babu Surendra Nath Guha for’ the Crown, 

The judgments of the Court were as follows : 


Walmsley J :, This Rule relates to a reference under the pro- 
visions of section 123 Criminal Procedure Code. The Sessions Judge 
of the 24-Perganas transferred the hearing of the referegce to the 
First Additional Sessions Judge and the Rule was obtained calling 
upon the District Magistrate to show cause why that order of trans- 
fer should.not be set aside on the ground that such references .can 
be heard only by the Sessions Judge himself. Mr. Monnier on behalf 
of the petitioner has examined the Criminal Procedure Code exhaus- 
tively dealing with all the sections which he thinks have a bearing 
on the question. Of these sections, No. 193 clause (2) seems to 
me most important and I am not prepared to whittle it down in 
thagmanner which Mr. Monnier suggests. I do not see any reason 
why it should not be interpreted in a liberal sense and I think that 
the notification published by the Government of. Bengal, Circular 
Judicial No. 113 J. D. of the roth of June 1916 purporting to be an 
order under clause (2) of section 193 Criminal Procedure Code > 
does authorize the Sessions Judge to transfer such cases to the 
Additional Sessions Judge for disposal. I, therefore, think that the 
first Additional Sessions Judge has jurisdiction to hear the 
reference. The Rule is accordingly discharged. Let the record 
he returned to the lower Court at once. 


-Chotzner, J :—I agree. 


Ae T: M. 


Rule discharged, 
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APPEAL FROM ORIGINAL CIVIL. 


Before Sir Lancelot Sanderson, Knight, Chief Justice, and 
- Str Thomas William Richardson, Knight, Judge. 


PANNALAL SAGORE MULL 
0. 
MUKHRAM RADHAKISSEN.* 


Damages—Murket rate—Interest on damages—Civil Procedure Code (Act V of 
1908), Sec. 34—~—Reason- 


A suit was brought to recover damages in respect of non-delivery of bales of 
- Grey Shirtings, which had been sold by the defendants to the plaintiffs by a con- 
tract dated the 23rd November, 1916 or thereabouts. The shipments by contract 
were from April to June. The first relates to 8 bales of May shipment, the 
second’ to 27 bales of June shipment and the third to 25 bales of May shipment. 
The period during which the defendants might have delivered the 25 bales, 0f 
May shipment extended to 31st October : e 


Held, that in assessing damages for non-delivery of 25 bales of May shipment, 
the market rate of the rst November might be taken into consideration. 


That the Court has discretion under section 34 of the Code of-Civil Procedure 
to award interest on damages from the date of the suitito the date of the decree; ; 
but the Court should state its reasons for so decreeing interest. 


Appeal by the Defendant. 
The material facts appear from the following judgment of 


Rankin, J: In this case three questions have to be decided. 
The first relates to 8 bales of May shipment, the second to 27 bales 
of June shipment and the third to 25 bales of May shipment. The 
contract is of a type well known in Calcutta. It is the defendants’ 
form by which they as importers sell to purchasers in Calcutta goods 
which are coming out from England. The most material words are 
the operative words of the 3rd line “ the undermentioned goods or 
such portion thereof as may arrive or be deliverable under the con- 
ditions of the contract.” which state the subject matter of the 
purchase, >; In para. 2- of their plaint, the plaintiffs set forth a usage 
' prevailing tn the market, in accordance with which they understood 
this contract. At the hearing the plaintiffs were desirous of dropp- 
ing the allegation of that usage. The defendants who in their 
written statement had denied the usage, are y desirous of now affirm- 
ing it. 

*Appeal from Original Decree No. 26 of 1922, against the eae of Mr, 
Justice Rankin, dated the 13th January, 1922, ° 
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Now I have come to the conclusion that when this contract is 
looked at carefully, it in effect comes to the same result as the usage 
alleged in sub-clause 2 of the 2nd paragraph of the plaint, taking 
that usage as tne plaintiffs at the time. understood it, Mr, Sircar has 
contended that the words “ such portion thereof as may arrive or 


_ be deliverable” can only be applied to gods which have been at the 


time appropriated to the plaintiffs :—that is to say, that if goods 
appropriated to the plaintifis, were lost or became undeliverable, 
then the sellers were excused: but that otherwise there is nothing 
in any event in these words to excuse the Sellers from making full 
delivery. In like manner, commenting upon the custom alleged in 
his own plaint Mr, Sircar contends that the customs, as set forth 
there, is only applicable to goods appropriated to the plaintiffs : 
but that in the event of any loss prior to any such appropriation, 
that custom does not apply at all, Now in my opinion neither the 
cugtom intended when this plaint was drawn, nor the contract in 
questién, has this meaning. The intention which I attribute to 
this contract is this that you are to take by themselves th2 bales of 
ech quality in question and each shipment in question ; after ascer- 
taining how many have been intended for, you are to apply the 
number of bales that have been sunk at sea rateadly through out the 
importer’s contract, with the result that, as stated in the plaint, the 
sellers would be entitled to cancel with each purchaser such ‘pro- 
portionate numbe? of bales as the entire loss would bear to the 
entire number intended for from England. 

That this is how the plaintiffs understood the matteris I think 
made clear both by their conduct and their pleading. The defen- 
dants’ conduct as to the May shipment shows the same un Jerstand- 
ing, but as to the June shipment they have, as I shall explain, gone 
astray. Such contracts as the present have come very often before 
this Court from the piece goods market in Calcutta, and I have 
never known the principle disputed. In many cases it has been 
acted on without dispute. The difficulty in the present cise is, 
first, that proper evidence of custom is not put forward owing to 
the plaintiff's change of front. Secondly, the language of the con- 
tract, though undoubtedly one for the sale of unascertained goods, 
is, a% so very often happens, expressed, as fo some of the stipulations 
without attention to the fact that the goods ,are not ` ascertained. 


Such portiog thereof as may arrive’’is clear enough if you are 


dealing with a specific subject matter. But if the contract is being 
fulfilled out of a large consignment, part of which is sunk before 
any appropriation of specific biles some principle is necessary 
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before the effect of such words can be ascertained. The contract in lle 
later clauses, speaking of a time when no appropriation can possibly . 1922. 
have been made, uses the same sort of language “ should the goods, Baan ale: 
or any portion of same not have been shipped” “ If the goods or aed ang ae 
any portion of same are shipped prior to the time stipulated’, and are ee 
so forth. It seems to me that on the face of thè contract itself it Rankin, F, 
is not psssible to suppvse that the sellers intended to assume the g pa 
risk of sinkage in the sense of paying damages for non-delivery. R 
Prima facie one would suppose, as the notorious fact is, that there 
was in this market some custom as tothe matters ; but if one is 
forced to resort to the implication from the contract itself, I can 
see no more simple or direct implication than the pro-rate e 


principle. 
On this view what are the consequences? If, with the assent 
of the purchaser, the seller has appropriated any particular bales, 
and thereafter the goods are lost at a time when the property has ° 
passed to the buyer, then the seller would not be liable for eatma- ° 
ges for non-delivery. But if the buyer has not become the 
owner of any specific goods, he is entitled to call for the whole 
number contracted for less the proportionate number after equal 
distribution of the loss among the entire goods indented for. In 
that case it is risky for the seller to make full delivery to a particu- 
lar buyer while it is possible that there may be sinkage at sea yet 
to be ascertained. One sensible course, if people must make these 
contracts, in this form, is to distribute rateably each cargo as it 
arrives. If, in any particular case, goods have passed to one buyer 
with the result that the appropriation cannot be recalled, that fact 
would be no answer to another buyer under whose contract the 
property in no specified bales has passed, he would be entitled to 
his whole number of bales less his proportionate share of the loss 
in sinkage. : 
Now the question which I have to deal with is, first, whether 
the 8 bales which have been cancelled in resgect of May shipment 
are too many. Now the fact is that Ex; ‘Baroda’ the total number 
of bales sunk was 56. In all 700 bales were indented for, of which 
100 Was sold to the plaintiff firm, so that the plaintiff is justly 
liable to bear 1/7th of the 56 bales sunk in this cargo. That 
amounts to 8 bales whjch is the exact gmoyint for which the defen- 
dants did purport to cancel. ‘nat calculation is subject, however, | 
to one objection which the plaintiffs take. It is said that some of 
the 700 bales bought by the defendants were not sold by them. 
So far as that goes, it appears that at some stage such bales together 
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with goods bought in the bazar were sold by them, and on 
that question I accept the evidence of the defendants’ witnesses. 
But assuming that they were not, assuming that some Bo bales out 
of the 700 bales were retained by the defendants for themselves, 
in my judgment that does not entitle the plaintiffs to the addition 
of a single bale beyond what they are entitled to as the proportion- 
ate part of the whole. If these sellers chose to keep 8o bales for 
themselves in the hope of selling afterwards, that, in my judg- 
ment , can have no effect at all as regards the buyers. Just as to 
take an analogy I may add it is nothing more than an analogy 
just as a person who insures his furniture for an insufficient sum is 


_ taken in the event ofa fire to be his own insurer for the amount 
of the deficit, so, in a case like this, a seller who makes up his 


mind to keep the goods for himself, is simply his own purchaser 
at his own risk. It makes no difference whatever to the amount 
of sinkage to be charged upon any particular buyer. That being 
so, 1 #m of opinion that the defendants must succeed upon the 
issue of the 8 bales of May. shipment; but ‘in any case I think the 
plaintiffs, as appears by their conduct and their plaint, understood 
the contract as I have construed it, and accepted the defendants’ 
cancellation. At no stage do I find that the defendants made 
difficulties over granting Inspection of the relevant documents in the 
usual course. 

I come next to*the issue with regard to the 27 bales of June 
shipment. 1t will be apparent from what I have said already, that it 
is in my judgment quite impossible for the defendants to justify what 
they have done with regard to these 27 bales. 27 bales were the total 
amount of June shipment coming out in the “Civilian.” It appears, 
according to the defendants’ case, that when the invoice of the 
“Civilian” came out, they for some reason made up tHeir mind 
to allot them to the plaintiff. They in no way seem to. have made 
proper appropriation with the assent of the buyer. Nobody says 
that the property inethese goods passed to the buyer; but the 
defendants say they meant to give the plaintiffs these goods appa- 
rently because the plaintiffs are people who do not as a rule take 
delivery before due date. The sesult was that the earlier bales of 
Jung shipment were allotted to other buyers of that particular 
quantity and particular shipment. If that is the way in which these 
.defendants made appropriations at a time when ships were sinking 
frequently, they have acted most unwisely. Having regard to 
the contract and having regard to the cusf®m (which they them- 
selves now want to plead) they had no right to do anything of the 
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sort, Itis not necessary for me to find whether or not therë 
are any circumstances of suspicion attaching to the fact that the 
plaintiffs were given the whole of these bales coming out in the 
‘Civilian.’ It is suggested that the fact of sinkage might have been 
known at the time when this was done. I dg not think that is 
proved, but 1 do think that it is proved that the defendants were 
minded to treat the plaintiffs badly. They plainly had a grudge 
against the plaintiffs either for the alleged reaspn that they were 
slow in taking delivery, or for some other reason which I have not 
been told. Whichever way this matter is regarded, the defendants’ 
case on the 27 bales is very nearly impossible, they are only 
entitled to take the proper proportion of the sinkage and attribute 
that to the plaintiffs. This can be worked out and mentioned to 
me. 
I come now tothe most difficult question, the question of the 
25 bales of May shipment ex. “Defender.” Upon this the corres- 
pondence between the parties, and between the plaintiffs and their 
buyers Pannalal Hazarimull, has been gone into at length, but the 
only question is whether or. not arrival notices in respect of these 
bales were given. It is fair to remember that the facts are now 
4 years old, and that, as Mr. Sircar says, the facis spoken to upon 
the one hand and the other, were not very remarkable even at the 
time that they happened, and therefore very likely they may have 
been forgotten. Atthe same time it is only operf to me to decide 
this case according to the evidence, and this is a case in which the 
plaintiffs have one distinct advantage upon any point of this sort. 
I refer to the admitted fact that the market had gone strongly in 
“their favour. That does not mean that I am to start with a preju- 
dice in favour of the plaintiffs. What. it means is that I am to bear 
that fact in mind in trying to interpret the meaning of the corres- 
pondence and the pro ablities of the case’ The correspondence 
with regard to the 25 bales begins really on the 16th October and 
it goes on till the 3rst October. On the 16th Messrs. Khaitan 
say that they understand that the remaining bales of May and June 
shipment have arrived ande “my clients hive received no arrival 
notice,” and they say that the defendants have been wrongfully 
withholding all information. The defendants upon that say with 
regard to the 25 bales that they have Tep@atedly asked the plain- 
tiffs to take delivery and pay for the goods: that the due date for 
delivery fell due long ago; that the plaintiffs did not care jp notice 
their repeated request®;. and they give a final period of 24 hours 
under threat to cancel. Upon that, on the rgth the plaintiffs’ 
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attorhey replied that they have had no infotmátión up to that point, 
that they have not yet been told when the goods were shipped, 
and by what steamer, and when they arrived. In answer to that, 
there is the letter of the zoth simply saying that the plaintiffs might 
come and inspect af the defendants’ office. The defendants’ corres- 
pondence becomes acrimonious and the defendants say that the 
plaintiffs are always short of money and always make false pretexts. 
After that, there are two letters of the 31st in which the required 
information is again asked for by the plaintiffs, and the defendants 
Withdraw their offer to give the 25 bales. From the start there 
has been a controversy as to whether any arrival notice was given, 
and it is noticeable that the 16th October happens to be 
exactly the due date of these goods. The due date is 
calculated from the arrival of the boat and not from the 
giving of the arrival notice. I have to find whether there is some- 
thigg in the conduct of the parties that enables me to say that the 
defendants’ evidence, of the giving of verbal notice, is corroborated 
so as to be sufficient. I put it in this way because it is an abso- 
lutely fair observation to say that after the defendants’ answer to the 


_ letter of the 16th October, good evidence must be exacted from 


them to the effect that they gave arrival notice. It is untrue and 
plainly untrue that these goods fell due long before the 16th October. 
It is grossly improbable and quite untrue that repeated requests to 
take delivery were made during the 90 days, and that throws an 
additional burden upon them, when I come to scrutinise the hizy 
verbal evidence of arrival notice gtven on their behalf. Now the 
balance of evidence leads me to a conclusion against the defen- 
dants. To begin with, I do not think that they were minded to 
treat the plaintiffs very fairly. Their conduct in other matters 
shows that, and the extreme acrimoniousness of their letters is in 
the same direction. Itis not avery forcible argumeut that they 


- were giving arrival notices to other pople and therefore they would 


treat the plaintiffs in the same way. Itis quite true, however, that 
it is very uSual to give arrival notices. It is quite true that with 
regard to some goods arrival notices were given. It is quite true 
that one can hardly expect Mobimbux or anyone,to be precise in his 
recellection of this ordinary incident. Ihave borne all these things 
in mind ; but, in my judgmént, people who mike contracts re-juiring 
verbal notice and with a plain and emphatic allegation before them 
that no guch notices had been given, conduct themselves as the 
defendants have done, would be well advised to make sure that 
their evidence of the giving of such arrival notices is sufficient, 
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I have considered the suggestion that the reason why th-se 
goods were not taken and paid for by the plaintiffs may have been 
that Pannalal Haztrimull was delaying the matter or unwilling to 
take the goods until the question of cancellation of other goods was 
examined into and disposed of. I do not think however, that that 
theory squares with the facts, or accounts for the position. The 
plaintiffs must have judgment for damages as regards the 25 bales, 
and they must have judgment for damages as regards everything 
save their proper proportion of the 27 bales. The defendants suc- 
ceed as to the 8 bales. This matter can be mentioned to me at 
any time next week and the consequences of my judgment agreed 
upon if possible. Against this decree, the defendant appealed. 

The Advocate-General for the Appellant. 

Mr. K. P. Khattan for the Respondent. 

The judgments of the Court were as follows : 

San¢erson, C. J.—This is an appeal by the de’endants from 
the judgment of my learned brother Mr. Justice Rankin. æ? 

The suit was brought to recover damages in respect ofthe 
alleged non-delivery of certain goods, bales of G-ey shirtings, wh'ch, 


it was alleged, had been sold by the «defendants to the plaintiffs by. 


a contract dated the 23rd of November, 1916 or thereabouts. 
The shipments by the contract were specified as January to June: 
but it was stated by the learned Advocate-General in opening the 


appeal that the period provided for shipments had been altered; 


from January to June, to April to June. 
The learned Judge delivered two judgments: In the first he 


dealt with the.question of liability ; and, in the second one he dealt, 


with the measure of damages: And, having regard to the course 
which was taken by the learned Advocate-General appearing on ,be- 
half of the appellants, the appeal has been confined to two points. 
The first related to the damages which were awarded in respect of 
25 bales representing the May shipment, and the second related to 
the order of the learned Judge by which he allowed what was call- 
ed “interim interest” which, I understand, means interest on the 
amount adjudged in respect of damayzes from the date of the suit 
to the date of the decree. Interest at the rate of 6 per-cent on the 
amount of the decree and running from the date of the decree was 
allowed, and no complaint was made bythe appcllants with regard 
to that matter, and it was with respect to the learned Judge’s order 


by which he allowed interest at 6 per cent on the amount of dama- ° 


ges from the date of thg suit to the date of the decree*hat the 
appeal was argued, ° 
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With regard to the first point, namely, damages awarded in rese 
pect of the May shipment, the learned Judge in his judgment said, 
“ In the present case the correspondence in October satisfies me 
that it would be wrong to give damages as regards any of -May 
shipments on any. higher rate than the October rate”: and, the 
learned Judge further said, “I see no reason to give a higher rate 
of damages with regard to 25 bales than the October rate. 
That rate I fix at Rs. 12:12.” The point which the learned Advo- 
cate-General urged In respect of this matter was that there was no 
evidence which entitled the learned Judge to come to the conclu- 
sion that the October rate, that is, the October market rate was 
Rs. ra-12 as: and, he therefore asked for a remand in order that 
the matter might be further enquired into, and, -if necessary 
evidénce given with regard to the October rate. In my judg- 
ment, this application should not be acceded to. 

As I read the learned Judge’s judgment, he came to the con- 
clusion that the period during which the defendants might have 
delivered the May shipment extended to .31st of October : and, 
when one lo ks at the correspondence of this period, it is not diffi- 
cult to see how it was that the learned Judge arrived at that con- 
elusion. The material date, viz, that on which the defendants 
finally decided that they would not deliver the May shipments, 
being the 31st of October it was not unreasonable in my judgment, 
for the learned Judge to take the market rate ‘of the rst November. 
The evidence was that on that date the market rate was Rs, 12-124s. 
Consequently, in my judgment, there is no reason for remanding 
this matter for further enquiry, nor is there any reason for inter- 
fering with the learned Judge’s decision on this point. 

With regard to the second point, namely, the order of the learn- 
ed Judge as regards interest from the date of the suit to the date 
of the decree, it is not disputed that the learned Judge had jurisdic- 
tion to make the order, having regard to the provisions of section 
34 of the Code of Ciyil Procedure. The matter, therefore, was one 
for the discretion of the learned Judge. Having regard to the 
judgment of the ndings Judge, wign he was dealing with the 
question of the liability of the defendants, I find no difficulty in 
cogcluding what must have been i in the learned Judge’ s mind when 
he came to the decision thas it would be right to allow the plain- 
tiffs interest from the date of the suit to the date of the decree : 
and, having regard, therefore, to that judgment, Iam not pre- 
pared to interfere with the discretion of the „learned Judge in this 
respect, I desire merely to add that when an order, such as this, 
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' for the payment of. interest on the sum awarded as damages from 
the date of the suit tothe date of the decree is made, in my 
judgment, it is desirable that the 'earned Judge who tries the case 
should state the reasons for that order. From enquiries whic’: my 
learned brother and I have made and from what was stated by the 
learned counsel for the respondents in Court, “and having regard 
to certain judgments delivered on the Original Side to which refer- 
ence was made it appears that in several cases recently orders 
somewhat similar to the one now under consideration have been 
made. At the same time it seems to me that it cannot be denied 
that an order of this kind is out of the ordinary.: and, for that 
reason, in my judgment it is desirable that the learned Judge should 
State the reasons for such an order. In this case as I have already 
said, having regard to the fact that the learned Judge who tried 
the case, had all the circumstances connected with it, present to 
his mind at the time he made the order and having regard to what 
he said in his judgment, by which he decided the question oslffbi- 
lity, it seems to me that there were materials upon which the 
learned Judge was justified in exercising his discretion in the way 
he did. 

Fər these reasons in my judgment this appeal should be dis- 
missed with costs. 

‘Richardson, J.—I agree. 

Mr. H. C, Banerjee: Attorney for the Appellant. 

Messrs Khaitan & Co: Attorneys for the Respondent. 


A. T. M. e Appeal dismissed, 


CIVIL RULE. 


Before Mr. Justice Greav:s, and Mr. Justice B. B. Ghosh. 


BASANTI CHARAN SINHA 
i 2, 
RAJANI MOHAN C:IA TTERJEE AND ANOTHER.* 


Rent, standardisation of—Reng payable andes lease—Apreement before econ- 
mencement of Calcutta Rent Act—Lease for 3 ‘yrars—Option for renewal— 


Calcutta Rent Act (ZH B. C. of 1920. Sec. 4 (tii)!—Cèvi! Pro.edure Code 


(Act V of 1908), Sec. 115— Revision. 


| | 
# Civil Rule No. 385 ofmyzr, against the order of Babu B. D, Banerjee Rent 


Controller, oes the 25th April, 1921, 
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The petitioner on or about the 2nd January, 1920, entered into an agreemen 


for a lease of certain premises at a monthly rental of Rs. goo for a period of 3. 


years from the 16th of January, 1920 with an option in the petitioner to renew 
his tenancy for a further period of three years at the expiration of the first three 
years, The petitioner without executing the lease entered into posscssion. The 
previous rent of premises was Rs. 150 and the petitioner paid rent for sometime 
at the rate of Rs 400 “He then applied to the Rent Controller to fix a standard 
rent, who dismissed the application on the'ground that the lease was fora period 
of six years : 


Held, that the leage was fora period of 3 years and the fact that there was 
option for renewal for a further period, did not make it a lease for five years and 
upwards within the meaning of section 4 (iii) of the Calcutta Rent Act. 


That the order could be revised by High Court uĝder section 115 of the Code, 


of Civil Procedure, as the rent Controller refused to exercise the jurisdiction veste 
ed in him by the Calcutta Rent Act. 


Application for Revision under section 115 of the Code of Civil 
Procedure by the Applicant. 


Mpelication to fix a standard rent. 


wi 


The material facts appear from the judgment. 


Babu Nagendra Nath Ghoseand Mr. J. W. Chippendale for the 


Petitioner. 

Babus Dwarka Nath Chuckerbutlty and Hira Lal Chikvabutly 
for the Opposite Party. 

The following judgment was delivered : 


This Rule was granted at the instance of the petitioner calling 
upon the opposite party and the Rent Controller under the Calcutta 
Rent Act to show cause why the order of the Rent Controller dated 
the 2sth April r921 should not be set aside. The ma'e ial fac s 
are shortly as follows :—The petitioner on or about the zad Janu- 
ary 1920, entered into an‘agreem2nt with th: trustees of the late 
Baboolat Agarwalla for a lease of premises No. ro Creek Lane for 
a period of 3 years from the 16th January 1920 with an option in 
the petitioner to renes his tenancy for a further periol of three 
years atthe expiration of the first three years, Corresp dnd nce 
passed but no agreement was actually sigged nor has any lease bzen 
actually executed. Under the agreement of the and January the 
petitigner entered into possession of premises. Under this agree- 
ment rent was payable at the rate of Rs. 4ooa month, the pre- 
vious rental of the premises having been Rs. 150 a month. The 
petitioner paid at the rate of Rs. 400 fora short period, but upon 
the Rent Act coming into force on the sth Mig 1920, he claimed to 
pay reht only at the rate of Rs. 15o a month plusan additional ro 
per cent. The trustees refused to accept rent at this fate and 
accordingly at the instance of the petitione an application was 


` 
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made to the Rent Controller to fix a standard rent. On the 
25th April, t927, the Rent Controller made the order complained of 
in which he said that the lease was for a period of six years having 
regard to the fact that there was an option for renewal. 


The only point therefore which arises in theerule is whether the 
Rent Controller is right in holding under the circumstances that this 
was a lease entered into before the commencement of the Act for a 
period of five years or upwards.. ° 


The opposite party contends that upon the true construction of 
the lease and of the provisions of section 4 sub-section 3 of the Rent 
Act the rent Controller was right in‘ holding that this was a lease 
for a period of five years and upwards within the meaning of cl. 4 
sub-section 3. Itis further contended on behalf of the opposite 
party that this case does not fall within the provisions of section 
115 of the Code of Civil Procedure, inasmuch as even if the Rent 
Controller was wrong, all that he has done is to wrongly capesftue 
the provisions of section 4 sub-section 3 and that this -does not 
give this Court jurisdiction to interfere under the provisions of 
section 115; So far as the first point is concerned we think that the 
Gemise was clearly for a period of 3 years and the fact that there 
was option for renewal for a further period of 3 years after the expi- 
ration of the first 3 years, does not make it a lease for 5 years and 
upwards within the meaning of section 4 sub-section 3.. So far as 
the second point is concerned it seems to us that what the Rent 
Controller. has done is to refuse to exercise the jurisdiction conferred 
upon him by the Calcutta Rent Act, and accordingly this is a proper 
case for the interference of the Court under the provisions of 
section rrj. We should add that we have read the explanation 
furnished by the Rent Controller. 


In the result the Rule is made absolute with costs, the hearing 
fee being assessed at three gold mohurs. 


A.T. M. e Rule made absolute. 
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Before Sir John George Woodroffe, Knight, Judge, and 
Mr. Justice B. B. Ghosh 


JAMIŅI KUMAR SEAL AND ANvuTHER 
J. 
THAKUR DHAN BAISHNAB AND ANOTHER," 


Succession—Remarried Hindu widow—Son’s property— Widow Re-marriage Act. 

(XV of 1856). 

Whether the widow Re-marriage Act applies or not, a remarried Hindu lady ` 
succeeds to the property left by her son by her first husband: Akorah v. 
Boreanee (1) followed. 

Appeal by the Plaintiffs. 
Suit for recovery of possession of and declaration of title to 
lands. - 

Ske material facts appear from the judgment. 

Babus Brojo Lal Chakravarty and Preo ee Dutt for the | 
Appellants. 

Babus Jogesh Chunder Roy and Birendra Kumar Dey for the 
Respondents. 

The judgment of the Court was as follows : 


This appeal arises out of a suit for recovery of possession of and 
declaration of title*to lands and we deal with only one point in this 
case. The question which arises is this. It is admitted that the 
property which is the subject-matter of the suit belonged toa man 
of the name of Madan. The plaintiffs appellants are purchasers 
from the daughter's suns of the grandfather of Madan. The defen-' 
dants claim under purchase from the mother of Madan. Madan, 
the son, died admittedly after the remarriage of his mother. Now, 
the question arises which of the parties has acquired title by their 
purchase ; and this depends upon the question whether the 
daughter’s sons of the grandfather of Madan were the heirs of 
Madan or whether Madan’s mother was his heir. Both Courts have 
found in favour of the latter alternative,and accordingly dismissed 
the suit and the appeal. The qyestion therefore which we have to 
decige is whether or not Madan’s mother who is prima facie his 
heir under the Hindu Law*was incapable af inheriting by reason 

» Appeal from Appellate Decree No. 196 of 1920, against the decree of Babu 
Kali Prasanpa Sen, Subordinate Judge, rst Court of Sylhet, dated the 26th August, 
1919, affirming that of Babu Bhuban Mohan Sinha, QWunsiff 3rd Court at Habi- 


ganj, dated the 24th February, 1919. 
(1) (9868) 11 W. R. 82; 2B. L, R. A. C. 199. e 
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of the second marriage. The learned Judges of the two lower . 


Courts have decided the ‘case after having referred to two deci- 
sions, one of this Court, namely, the case of Azorah Sooth vy. 
Boreanee (1) and the other a’Full Bench decision of the Bombay 
High Court, namely, the case of Basappa veRayava (2). The 
learned vakil for the appellants has sought to distinguish these 
decisions on the ground that they deal with cases governed by the 
Widow Remarriage Act 15 of 1856, and his contention is this, that 
the Act was passed for the purpose of removing a bar or disquali- 
fication ; that if there is no bar toa re-marriage then the Act does 
not apply and that such is the case here according to the evidence 
which has been accepted, that widow re-marriage was permissible 
amongst the caste to which Madan belonged. 
| On the other hand it is contended for the respondents that the 
Act is of universal application and authority is relied upon in 
support of the respective contentions of both sides. In our ODision 
it is not necessary to decide this point. Whatever view we accept 
as regards the argument addressed to us on this point this appeal 
must fail. 

It is conceded that if the Act applies then the decision of this 
Court to which we have referred is conclusive on the point which 
is now before us. We are of opinion that, that decision is also an 
authority in favour of the respondents and against the: appellants 
even on the assumption of ` the appellants’ argument that 
the case is not one under the provisions of that Act, because, 
in our opinion, it must be taken that apart from any 
special provisions of that Act, it was decided in that case that a 
mother may inherit from her son after her re-marriage, assuming 
that the son had died after her re-marriage. 1t has thus been held 
that under the general Hindu Law the widow is entitled to succeed 
to the estate of her son. ‘That case was followed by a Full Bench 
ofthe Bombay High Court and we agree in the decision.of the 
learned Chief Justice in that case when hê states that whatever 
might have beeh his view, had the matter been uncovered by autho- 
rity’ it would ‘(in his opiniong be wrong to disregard a rule affecting 
rights of property established as far’ eback as 1868 by the decision 
of a Full Bench of the Caloutta High Court i in the case of Akovak 


v. Boreanee (1). 8 e 

In our opinion therefore the appeal fails and isis dismissed 
with costs, ° 
A. T, M. zi Appeal dismissed, 


(1) (1863) 11 W. R. 82; 2B. L. R. A.C, 199. 
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-o Before Sir Asutosh Mookerfeee, Knight, Judge, and Mr.: 
Justice Suhrawardy, 


LAKSHAN CHANDRA MANDAL 
è 0. 
TAKIM DHALI AND OTHERS. 


Possession, surt for— Plaintif, to prove title— Weakness of defexdant's title— 
Statement as to age of witness in the head of deposttion—Amalnama, tf 
admissible in evidence —Registration Act (XVI of 19038), Secs. 3; 17 (aV( VP), 
49 (c)\—Transaction affecting immovable property—Plaint—Statement by 
supertor landlord, admisstbility of—Mahomedan law— Representation — 
Claim for recovery of purchase money—Civil Procedure Code (Act F of 1908), 
0, 2.2. 


The plaintiff is to A on the strength of his own n title and is not assisted 
by any weakness, real or apparent, in the case for the defendant. 


_-Satements of ages of witnesses at the head of depositions, do. not furnish 


evidence on the subject : Maqboolan v. Amad Hussain (1). 


ra 


An amalnama, being neither a lease, nor an agreement | to lease, within the 
meaning of section 3 of the Registration Act, is admissible in evidence without 
registration : Dwarka Nath v. Ledu Sikdar (2). 


Apart from section 17 (2) (V) of the Registration Act, an amalnama authoris- 
ing a grantee to take possession and intended to be followed by a formal kabuliat, 
even if deemed compulsorily registrable, is inadmissible under section 49 (c) of the 
Registration Act, as evidencé of a transaction ‘affecting’ immovable property 


comprised therein. 


When the conditions prescribed by section 32 of the Evidence Act, do not 
exist, a plaint filed in a rent suit is not admissible to prove a statement made by 
the superior landlord. 


In Mahomedan law, there is no representation of the family as under the Hin- 
du law: Sukur Mahomed v. Asmot Mandal (3). 


‘A claim for recovery of purchase money from the vendor in case he has no title 
to the property, the po&ession of which is sued for, can be made the basis of a 
separate suit and order 2 rule 2 of the Code of Civil Procedure is no bar. In 
any event, the claim can, with the leave of the Court, be reserved for investiga- 
tion in another suit : Hanuman v, Hanuman ‘4)e 


e. Appeal by the Bison 4 
e . 
#Appeal from Original Decree No. 132 of 1021, against the decree ‘él Babu 


Tej Chunder Mitra, Subordinate Judge of Khulna, dated the at May, 1921. 


(1) (1903) L. R.3t L A. 383 I. L. R. 26 All. g08;8C. W.N. 241. 
“#(2) (1906) I. L. R. 33 Calc. 502. (3) (1933) lL L. R. 50 Calc. gria 
(4) (1887) 1. L. R 15 Cale. sts | l e > 
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Syit for recovery of joint possession on declaration of title by 
rurchace, 


The material facts appear from the judgment, 
Dr. Jadu Nath Kanjilal for the Appellant. 


Babus Braja Lal Chakrabarti and Promode “Kumar Ghose for 
the Respondents. 
C, A. V. 
The judgment of the Court was delivered by” 


Mookerjee J: The subject matter of the litigation, which has 
culminated in this appeal, is a tenure created on the 2 5th February, 
1881 by the proprietor of Chuck Ula Kalijuga appertaining to 
Tauzi No. 57 of the Cullectorate of Khulna. The proprietory 
Interest, which, at that time, was vested in Suryya Kanta Rai Chau- 
dhuri, has since been transferred to Jogendra Chandra Ghosh and 
others. The case for the plaintiff is that the tenure was granted to 
one Idu Sana ; while the case for the defendants is that the rant 
was made in favour of his son Budhai Sana. The relationship of 
the parties will appzar from the following genealozical table : 











Idu Sana 
d, 1884 
| | | 
Niamat Chand | Budhai 
d. 1900 d. 1892 
asa na Seed. Ba a | 
Siam Hemala Samela 
Def. 5 Def. 8 Def, 9, 
| | | | 
Abdul Ektar Amela Khutti 
Def.-6 Def. 7 Def. 1o Def. 11 


Idu Sina left three sons, Niamat, Chand and Budhai, who 
inherited the pro erties left by him in equal shdres. Niamat left a 
son (Def. No. 5) and two daughters (Defs. Nos. 8 and g). Chand 
left two sons (Defs. Nos. 6 and 7) and two daughters (Defs. 10 and 
tr), Tae daughters are alleged to héve, relinquished their interest 
in favour of their respective brothers, and it may be taken for the 
purposes of this litigatidén that whatever @state was left by Idu 
Sana passed to his grandsons alone. On the 14th November, 1906, 
Budhai sold the entire tenure to the first defendant for@ sum 
of Rs. 1600, on the assumption that his nephews had no interest 
therein. On the 36th January, 1917, the fifth, sixth and seventh 
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defendants conveyed a two-thirds share of the tenure to the plaintiff 


for a sum of Rs 3000, on the assumption that it was the joint pro- . 


perty of their respective fathers and of their uncle. On the 6th 
November, rg18. the plaintiff instituted the present suit for reco- 
very of joint possession on declaration of title by purchase, for 
partition, and for incidental reliefs. The plaintiff joined with the 


prayer for possession, an alternative prayer for recovery of the . 


purchase’ money from his vendors, should the Court ultimately 
hold against him on the question of title. The brothers and sisters 
of the first defendant were brought on the record as defendants 


. (Defs, Nos. 2-4 and 12-15) in order that they might have an oppor- 


tunity to oppose the claim and might be bound by any decree in 
favour of the plaintiff., The claim was, however, contested by the 
first defendant alone, who disputed the title and possession of the 
plaintiff as wellas of his vendors., The principal issues framed 
on the pleadings were as follows : 

(TfDid Idu Sana or his son Budhai Sana take settlement of the 
land in suit ? 

(2) Is the claim barred by. limitation ? 

(3) Is ihe conveyance of the plaintiff a bonafide document for 
consideration ? 

The Subordinate Judge has dismissed the suit and has disallow- 
ed the claim for possession as well as the alternative claim for 
refund of the consideration money. On the present appeal, the 
conclusions cf the Subordinate Judge WANG been assailed apon every 
point. 


We have to consider in the first place the fundamental question | 


in the suit, namely, whether the settlement of the disputed land 
was taken by Idu Sana or by his son Budhai Sana. The oral 
testimony of the persons said to have been present at the 
time of the actual settlement has been accurately analysed 
by the Subordinate Judge, and he has held that the evidence 
given by the principal witnesses for the plaintiff, Abdul 
Sana and Esen Sardar, to establish that the settlement was 
made with Idu Sana is wholly unreliable. The oral’ evidence 
is full of contradictions, and we are not prepared to dissent fron 


the estimate of its value forthed by the trial Judge. The unsatis- 


factory evidence brought forward by the plaintiff does not gain in 
strength by the fact that the defendant has nòt been able to 
produce upimpeachable evidence in support of his affirmative case 
that Idu Sana had died long before 188r whey the settlement took 
place,” The plaintiff must succeed on the strength of his own title 
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and is not assisted by ‘any weakness, real or apparent, in the case 
tor the defendant. We may add that some of the witnesses appear 
to have very hazy notions of time which make it difficult for the 
Court to place implicit reliance on them ; but we feel bound to add 
that the Subordinate Judge should not have relied upon the state- 
ments of ages of witnesses at the head of depositions, which, as 
pointed out by the Judicial Committee, do not furnish evidence on 
the subject: Magdoolan v. Amad Hussain (1). In this state of the 
oral evidence the plaintiff is driven to rely upon documentary 
evidence. In this category, we have the plaint in a suit for 
arrears of rent instituted on the 13th April, 1904, by the landlord 
Suryya Kanta Rai Chaudhuri against Budhai Sana. The second 
paragraph of the plaint recites that Idu Sana obtained the settle- 
ment on the 25th February, 1881, when an amalnama was granted to 
him. The terms of the kabuliyat which was executed by the ten- 
ant after he had received the Amalnama’ are then set out in detail, 
and the area is stated to have been 299 bighas by guess. Jae 
kabuliyat has not been produced, but the Amalnama has been 
received in evidence, subject to objection. This Amalnama, it 
must be mentioned here, purports to be in favour of Budhai Sana 
and not Idu Sana, In these circumstances, it is not surprising that 
there has been some discussion’at the Bar as to the admissibility 
of the Amalnama and of the plaint. 


As regards the Amalnama, we areof opinion that it was neither 
a lease nor an agreement to lease within the meaning of section 3 
of the Indian Registration Act and that it was consequently admissi- 
ble in evidence without registration, as explained in Dwarka Nath 
v. Ledu Sikdar (2), which distinguished the decision of the Full 
Bench in Sy:d Sufdar Reza v. Amzad Ali (3). The document in 
essence authorised the grantee to take possession, and was intended 
to be followed by a formal kabuliyat ; it does not consequently fall 
within the scope of such decisions as Choonee v. Chundee (4) ; 
Meheroonntssa v. Abdool (5); Maharaja Luchinissur v. Dakho (6) ; 
Lal! Jka v. Negroo (7); Champak Latika vy. Nafar (8) and Elahi v. 
Hukum (9). We must further remember that apırt from section 17 
(2) (v) of the Indian Registration Act, the document, even if 


(1) (1903) L. R.igt I. A. 383 P L. R. 26 All, t08; 8C. W. N. 241. . 
(2) (1906) I. L. R. 33 Calc? 502. (3) (188e) I. L. R. 7 Calc. 703. 
(4) (1870) 14 W. R. 178. Í (5) 1872) 17 W. R. 509. 

(6) (1881) I. L. R. 7 Cale. 708. mt (7) (1881) 1. L Rw 7 Calc.g717. 
(8) (1910) 13 C. L. J. goqy 15 Ë: W. N. 546, 
(9) (rorg) 19 C. L. ] 464; isC.W N, 38, ` ° 
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deemed cumpulsorily registrable, is inadmissible only for the 
limited purpose mentioned in section 49 (4), namely, as evidence 
of a transaction “affecting” immovable property comprised therein, 
Here the transaction itself is admitted by both sides, the only 
dispute is, whether jt was between A and Bor A and C. We need 
not pause to consider whether the use of the document as an aid 
for the solution of this question may or may not be called “use for 
a collateral purpose” withir the meaning of such cases as U/fatun- 
nissa v. Hosain (1); Bai Gulabbai v. Datgarji (2); Hope Mills v. 
Readymoney, (3) and Vyravan v. Subramanian (4). If the document ; 
be admitted in evidence, there can be no doubt thatit militates 
against the theory put forward by the plaintiff. Consequen ly a 
strenuous endeavour has been made to cast doubt upon its genuine- 
ness. We are not impressed by this argument. The original was 
produced in a previous litigation; the certified copy now on the 
record was taken from it on the 18th February, r914. The original 
cannot now be traced, but its custody is satisfactorily proved accord- 
ing to the test formulated in Gudadhur v. Bhysub (5) and Tratlokia 
v. Shusno (6). In such circumstances secondary evidence was 
plainly admissible: “Atisham Ali v. Jamna Prasad (7) and a 
presump‘ion of genuineness may be made. There is no substance 
in the suggestion that the terms of the Amalnama are not in all 
respects identical with the contents. recited in the plaint dated 
13th April, r904. The variations afford no ground for suspicion, 
as all the terms could not be expected to be enumerated in an 
Amalnama'when a more formal document in the shape of a kabult- 
yat was intended to be drawn up. 

As regards the plaint in the suit for atrears of rent, it was plain- 
ly admissible in prouf of the fact that the landlord did sue on the 
allegation that the settlement had been made with Idu Sana; but 
the plaint is not admissible to prove the statement itself, as the 
conditions prescribed by section 32 of the Indian Evidence Act 
do not exist in this case.‘ The landlord was alive, and no effective 
attempt was made to sécure his attendance as a witness or to 
examine him on commission. The distinction between the admissi- 
bility ofa document as evidencesof a transaction and the admissi- 
bility of a document in proof ofa statement contained therein is of 


e 
| A 
(1) (1883) I. L. R. 9 Cale. 520. (2) (1907) 9 Bom. L. R. 393. 
(3) (1910) 13 Bom. L. R. 162. 
(4) (rodi L. R. 471. A. 188; 1. L. R. 43 Mad. 660. 
(5), (1880) l. L. R. § Calc. 918. (6) (1885) 1. L. R, 11 Cale. 539. 
(7) (1921) L. R. 48 J. A. 3653 27 C. W.N. 8, 
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a refined but of a fundamental character and is.yet frequeritly oVer- 
lo ked: see Kashi Nath v. Jagat Kishore (1); Ramperkash v 
Ananda Das (2); Seethapati v. Venkanna (3); Baidya Nath v. 
Alef Jan (4) Sarada v. Uma Kanta (5). In our opinion, the 
plaint cannot properly be «sed to prove the statement made by the 
superior landlord, and the same remark applies to the plaint dated 
the 18th Apfil 1911, filed by the Ghoses (the present landlords) 
ina suit for ejectment instituted by them. In this plaint, the 
Ghoses asserted that the settlement had been made with Budhai 
Sana. Between the dates of these two plaints, Suryya Kanta Ral 
Chaudhuri, the former landlord, granted a lease on the 14th Decem- 
ber, 1905, .to Dwarka Nath Mandal and Dasarath Mandal, after he 
himself had purchased the tenure at the sale which followed the 
decree dated 13th September, 1904 in the sui tfor arrears. of rent. 
This lease, which, subsequently became infructuous by reason of 
reversal of the rent sale, recites that the original settlement had 
been made with Budhai Sana. The position, consequently @€ that 
in 1904, the landlord came into Court on the allegation that the 
settlement had been made with Idu Sana, in 1905 the same land- 
lord granted a lease on the assertion that the settlement had been 
made with Budhai Sana and in rgrr the new landlords maintained 
that the settlement had been made with Budhai Sana. The 
Subordinate Judge has correctly held that these conflicting asser- 
tions, even if they were regularly admitted in evidence, could not 
advance the case of the plaintiff. We cannot further overlook that 
in 1908, when Suryya Kanta Rai Chaudhuii sued Budhai Sana and 
others for arrears of rent, the present first defendant, who was then 
the second defendant, promptly repudiated the allegation of the 
landlord and maintained that Budhai Sana and not his father Idu 
Sana took the settlement. We must hold that the documentary 
evidence, like the oral evidence, does not prove the case for the 
plaintiff. This view is materially confirmed when we examine the 
evidence of possession The SubordinategJudge, on a detailed 
analysis of the oral evidence, has pronounced against the conten- 
tion of the plaintiff that pdu Sana took the settlement, raised the 
embankments, reclaimed the jungles, ‘brought the lands under 
cultivation, and that, after his death, his three sons Niamat, Ghand 
and Budhai were in j@int possession tif tke death of Chand. We 
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have closely examined the evidence, and notwithstanding the forci- 
ble criticisms of counsel for the plaintiff, wè have come to the 
conclusion that the view taken by the trial Judge is correct. Gon- 
sequently, in so faras possession may be deemed evidence of 
title, the case for the plaintiff has completely broken down and we 
accept the view that since the settlement of 1880, Budhai Sana 
was in sole possession up to the time of the sale fo the first defen- 
dant in 1906. There’ is, in our opinion, no escape from the con- 
clusion that the plaintiff has failed to establish his alleged title. 
We may add that no solid foundation has been laid in the evidence 
for a possible theory that the settlement was taken in the name of 
Budhai for the benefit of the entire family, either during the life- 


‘time of Idu or after his death. Such a case would contradict and 


effectively destroy the theory that the settlement was taken by Idu 
as the head of the family. -But, apart from this, the hypothesis 
would have no chance of acceptance in view of the decision in 
Suter Mahomed v. Asmot Mandal (r); which, notwithstanding the 
dicta in Assamathem v, Lutchmeeput (2) and Muttyjan v. Ahmed 
Ali (3), followed Addul v. Krishnamachartar (4), and affirmed the 
doctrine that in Mahomeden law there is no representation of the 
family-as under the Hindu law. 

In view of our decision upon the question of title, we need not 
Investigate the interesting point of limitation raised in course of 
argument, namely, whether having regard to the character of the 
lands, which, for many years, formed in the main an unculturable 
waste, the principles recognised by-the Judicial Committee in 
Agency Co. v. Short (5); Radha Gobind v. Inglis (6); Raj 
Kumar v. Gobind Chunder (7); Secretary of State v. Krishna- 
moni (8), and Basanta Kumar v. Secretary of State (9), and other 
cases which will be found elaborately reviewed by Chatterjea, Jin 
Rakhal v. Durgadas (10). should not be applied. In our opinion, 
the claim for recovery of possession has been rightly dismissed, as 
the plaintiff has failed to establish his alleged title. 

We have finally to consider the alternative claim made by the 
plaintiff for recovery of the purchase money from his vendors, who, 
as we have seen, had no title to the disputed property. The 

ng) (1923) I. L. R. so Cale. 978. 
(3) (1882) 1. L. R. 8 Cale. 390. (4) (1915) L L. R. 40 Mad. 243. 
(5) (1888) 13 (App Cas. 793. (6) (1880) 7 C. L. R. 364. 

(7) (1892) L, “R. 19 1. A. 140 ; I. L. R. 19 Calc. 660. 

(8) (1982) L: R. 29 l. A. 104; I. L. R. 29 Calc. 518, 

(y) (1987) L, R. 44 I. A. 104; 1, L. R. 44 Cale, 858 25 C. L. J. 457. 
(30) (1932) 26 Ci W. N. 724, a 


(z0 (1878) I. L, R. 4 Cale. 142. 
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Subordinate Judge has directed that the matter be determined in a 
separate suit, if occasion should arise. He has held that the 
plaintiff is a speculative purchaser, who took the conveyance 
with full knowledge that his vendors were not in possession. He 


has further held that the evidence does not afford,convincing proof . 


of the precise amount, if any, paid by the plaintiff to his vendors. 

lt is plain that though the alternative claim was put forward in the 

seventeenth paragraph of the plaint, no issue. was raised on the 
point, and the evidence was not directed to the elucidation of the 
question, whether there is a covenant for title under section 55 of 
the Transfer. of Property Act and whether in the events that have 

happened the plaintiff can claim restitution. According to the 

opinion expressed by Wilson, J in Hanuman v. Hanuman (1), 

which was affirmed by the Judicial Committee on a different ground: 

Hanunany. Hanuman (2), section 43 of the Code of 1882, now 

superseded by order 2, rule 2 of the Code of 1908, would not 

a separate suit ; in any event, the claim can, with the leave of the- 
Court, be reserved for investigation in another suit. In view of 
the course the trial took in the Court below and the state of the 

evidence on the record, the Subordinate Judge has, we think, 

properly reserved liberty to the plaintiff to institute a separate suit 

for restitution against his vendors ; and we see no reason to vary 

that order. 

The result is that the decree made by the Subordinate Judge 
is affirmed and this appeal is dismissed with costs in favour of the 
first defendant. ; 

A T. M, l Appeal dismissed, 


(1) (1887) I. L. R. 15 Cale. 51. 
(2) (1891) L, R. 18 1. A, 158; L L. R. rọ Cale, 123. 
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Before ‘Sir John Georg: Woo iro fe, Knight, Judge, and Mr. 
Justice B, B. Ghose. 


SHAM LAL RAI CHOWDAURY AND OTHERS 
| . n v. 
RADHA CHARAN RAI CHOWDIITURY AND oruers.” 


Burden of proo’—Benamb—Colourable transaction, 

Plaintiff stated that defendant No. 5 advanced some money to A in the benami 
of his brother, defendant No. 6 and a decree was obtained for the debt in the 
name of defendant No. 6 in execution of which the property in dispute was sold 
and purchased by defendant N3. 5 in the name of defendant No. 6 as ostensible 
decree-holder on t8th March, 1993} ani obtained symbolical possession on 28th 
October 1¢03. Plaintiff purchased it from defendant No. sbya kabala in the 
benami of defendant No 40n th October, 1910 and he sought possession on the 
basis of this title. The plaintiff also stated that the father of defendant No.1 
had inaggecution of his own decree against A purchased the property on 24th: 
October, 1903 and was tn actual poss2ssion and that defendant mo 5, plaintiff's 
vendor, was notin possession: - n 

Held, that the onus was in the first place on the plaintiff to show that the 
bond, suit and auction purchase by defendant No. 6 were for the benefit of defen- 
dant No. 5. -When established, the defendant was to prove that all those tran- 
sactions were merely colourable. 


Appeal by the Defendants. 

Suit for possession. 

Babus Jogesh Chander Roy and Suresh Chundzr Tulukiar 
‘for the Appellant.’ 


Babus Dwarta Nith Checkerbutty and Gopal Chunter Das 

fo: the Respondent-(Plaintiff). Kr 
i C. A. V. 

The judgment of the Court was as follows : 

The sait giving rise to this appsal was brought by the plaintiff 
fur possession of certafn land; and foc mesne profits. Aim ttedly 
the property belonged origiaatly to one Rij Kumar. Plaintiff states 
that defendant No. 5 Rasik had advatced some money to Raj 
Kumar in the benami of his brother Ginga Charan defendant. No. 
6 and a decree was obtained for the debt dn the name of defendant 
No 6 in execution of which ‘the prop2rty was sold ani purchased 


*Appealgfrom Appellate Decree No. 1709 of 1919, against the decree of 
Babu Narendra Nath Lahiri, Additional Subordinate Jydge of Bakergunj, dated 
the gtl® June, 1919, reversing that of Babu Nilendra Nath Bose, Munsiff of 
Additional Court at Barisal, dated the 7th May, 1917. N . 


Von XXXIX | 7 HIGH COURT . 


by defendant No, 5 in the name of defendant No. 6 the ostensible 
decree-holder on 18th March rço3 and obtained symbolical posses- 
sion on the 38th October 1903, Plaintiff purchased it from defen- 
dant No. § by a Kabala in the benami of defendant No. 4 on sih 
October rura and he seeks possession on the basis of this title, 
Plaintiff ho vever states in his plaint that the father of defendant 
No. r hid in execution of his own decree against Raj Kumar pur- 
chased the property on 24th October 1903 and was in actual 
possession and that defendant No. g plaintifi’s ‘vendor was not in 
possession. The Court of appeal below has dismissed the claim for 
khas possession against defeniiats 2 and 3 but has decreed the suit 
against defendant No. r reversing the decision of the trial Court. 
It is not necessary to state the defence of defendint No. r in detail, 
but he ‘denied the right of the plaintiff and his vendor and im- 
puzned the auction sale and the transactions leading to it on which 
the plaintiff claims title as paper transactions and collusive. The 
trial Court dismissed the suit giving its reasons in a full judgdf€nt. 
On appeal by the plaintiff the learned Subordinate Judge begins by 
saying, ‘ The only point for determination is :—First, whether the 
auction purchaser under which the plaintiff claims was a mere 
colourable transaction made with the intention of defrauding credi- 
tors.” Tnen he goes ən to say “I do not think that the learned 
Munsif rightly placed the onus of proof” and says in more than one 
place in his juizment that the def2ndant his failed to make out a 
prima facie case, It is conceded that the onus of proving that the 
auction purchase was a colourable transaction was on the defendant 
but it is contended by the appellant, and we think rightly, that the 
appe'late Court started with the mistaken idea that the Munsif had 
placed the onus on the plaintiff whereas he had in fact decided 
the case upon the evidence of both parties and upon the admitted 
fact of long possession by the defendant as well as on other cir- 
` cumstances, It is also contended, and we think rightly, that the 
onus was in the first instance on the plaintifgas he starts his case 
on the allegation that a series of transactions was benami. 
It seems to us that the Sudordinate Judge has not come to a clear 
finding on all the facts necessary for the reversal of the decision of 
the Munsif. It is endeavoured to support the judgment of the 
Subordinate Judge by, reference to several passages in his judg- 
ment but these we think are not sufficiently clear enough for us to 


act upon, seeing that this is a judgment of reversal. The Subordi. | 


nate Judge must on ¢he evidence onthe record find clearly and 
definitely whether defendant No. 6 was benamidar for deferfdant 
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transic:ions were colourable or not. The onus is on the plaintiff in 
eae Ben Ka the first instance to show that the bond, suit and auction purchase 
oS by Ganga Charan were for the benefit of Rasik. If this be established 
then the defendant must prove that all these transactions were 
merely colourable and therefore Rasik derived no title thereunder. 
: Iirdeciding the suil the Subordinate Judge will also consider the fact 
that the defendant ‘has been in possession from October rga3 and 
that the plaintiff has sued him for rent as superior landlord. 
We therefore set aside the decision of the Subordinate Judge 
° and send back the case for re-hearing of the appeal on the evidence 
on the record with reference to the above direction. 
The cost of the appeal will abide the result of the rehearing 
now directed. 


ké Siam 


ATM, Afpeal allowed: Case remanded, 
e “a 
Before Sir Nalini Ranjan Chatterjea, Knight, Judge, and Mz. 
Justice Pearson. 
Civit. DHARANI KALITANI 
N v, 
Fuse, Li -SISURAM KALITA AND OTHERS." 
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Burden of Froof-—~Custom—Exclusion of daughters. 
The burden of proof lies on the person alleging a particular custom by whith 


succession follows a parti@ular line to the exclusion of daughters, 


Appeal by the Plaintif. 


e 
Suit to recover possession of land. 
«The material facts appear from the judgment. 


Moulvi Syed Mahawmad Saadulla for the Appellant. - 


*Appegl hea Appellate Decree No. 1465 of 1920, against the decree of 
Moulvi M. Ahmad, Subordinate Judge of Assam Valley Districts at Gouhati, dated 
the ath March, 1920, reversing that of Srijut J. N. Barua, Munsiff of Gayhati, 
dated the 23rd July, 1919. = 
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D D N., Mitterand Babu Narain Chandra Kar forthe Res- 
pondents. 

The judgment of the Court was as follows : - 

This appeal arises out of a suit instituted by the plaintiffs to 
recover possession of the lands in dispute which are stated to be 
aikan lands of the Belleswar temple in the district of Kamrup. 

lt appears that the temple was endowed with lands and parks 
by the Assam kings. Various duties were assigned to the paiks of 
whom there are several classes, The paiks were assigned lands 
for their maintenance and these lands are known as paikan lands, 

}t appears that one Tajo was the last male paikan and that 
upon his death, his widow held the land and the services were 
performed by proxy, the defendant No. 1. The plaintiffs are the 
two surviving daughters of Tajo’and each of them hasa son. 

The defendants Dolois (managers of the temple) say that the 
daughters cannot succeed to patkan lands according to the custom 
of the temple. The defendant No. 1 supported that defence. 

The Court of first instance held that -the plaintiffs being the 
daughters were entitled to succeed,under the ordinary Hindu Law 
and that it was upon the defendants who set up a Custom of exclu- 
sion of daughters to prove suck a custom, It found that there was 
no instance of exclusion of daughters from inheritance, that aliena- 
tions to nonpaiks were recognised and allowed, and that widows 
are entitled to succeed. That Court accordingly gave a decree to 
the plaint.ffs. | 


On appeal, the learned Subordinate Judge has reversed that 
decrze holding that the onus of proof was upon the plaintiff to show 
that there was a custom allowing daughters to succeed, and that 
the plaintiffs had. failed to prove such a custom. 


We are of opinion that the learned Subordinate Judge is wrong 
in tle view he has taken as to the burden of proof. It is not as if 
the 'ands are not heritable at all ; because the defendants admit 
that sons and grandsons succeed. As stated above, it is found that 
widc ws succeed and that alienations of lands in favour of non-paiks 
are :ecognised. 


As the defendants set up a particular custom by wh'ch suc¢es- 
sion follows a particular line to the exclysion of daughters, it is 
for tnem to prove such a custom. 


The Court of first instance, therefore, was right in thé view it 
took of the matter andthe learned Subordinate Judge was wrong in 
placing the onus of proof upon the plaintiffs. 
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Ck. The decree of the lower appellate. Court must therefore be set 
1922. aside, and the case remanded to that Court in order that it may be 
AT PN | . . > 
Dharani decided after placing the onus of proof upon the defendents, 
e.a.” - Costs to abide the result, 
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. Before Mr Justice Richardson, and Si? Sved Shimsul Huda, 
Knight, Judge. 
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Lease~ Permanent —Maniger, Court of War 1s—D scription —Condit cnal 
acceplance of vent—Election~Compensation—Improvement. | 


” On the 26th March, 1906 a patta, covering an ares of about 8co bighas, was 
defendants by the General "Mana er, Court of Wards Before 
granting it he wrote a letter to the Collector proposi g a settlement with the 
defendants for a term of ten years oa condition that they should pty a progressive 
rent, should construct embankments and maintain them at their own expense. 
Thé Collector reported the proposal to the Com nissione: for sanction, and the 
d C ommissioner accorded his sanction. The patta which was granted in accordance 
with this sanction, however, contained a clausa authorising the defendants to 
acquire a tight of occupancy in the lend and giving the Court of Wards no power 
either to dispo ess them from the land at will’or to enhance the rent thereof 
. it also stated that these rights would vest in their 


without having recourse to law; 
heirs after their, demise. In a suit for ejectment by the wards under the guardian- 


ship of the General Manager, after the expiry of the term of ten years : 


granted to the 


Held, that the local officers were not authorised to grant a term of more than 


ten years and had no power to do so. 


That so far as the lease purported to confe? permanent rights or to create a 


term exceeding ten years, it was voides against the plaintiffs, or yoidable at their 


ins@ance, for excess. A 
` "That as the defendants "undertook ` to constructeembankments and bring the 


e land under cultivation as part of their contract in consideration of the favourable 


- 6 p 
®Appeal from Original decree No 29! of 1918, „against the decree of Babu 


B. I? Banerjee, Subordinate Judge, yst Court of Chittagong, dated the arst 
May, 'g18, ; ; . ; 
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terms on which the lease was granted, they were entitled to compensation for 
improvement. 

That nothing turned on the description of the term as a raiyati term nor on the 
conditional acceptance of the money tendered by the defendants on account of rent 
after the termination of ten years, in case the defendants should succeed in 
securing a fresh settlement. 

That there was no election by the General Manager to treat the defendants 
as tenants. 

Appeal by the Defendants. 
Suit for ejectment. 
The material facts appear from .he judgment. . 


Mr. B. Chuckerbutty, Moulvis Nuruddin Ahmed and A. S. M.. 


Akram for the Appellants. 


Babus Dwarka Nath Chuekerbutty, Gopal Chandra Chuckete - 


bully, and Paresh Nath Mitter (for Babu Ram Charan Mitra) 
for the Respondents. 


The judgment of the Court was as follows : = 


This is an appeal from the judgment and decree of the Subordi- 
nate Judge of Chittagong, dated 2tst May, 1918 in a suit brought 
by the plaintiffs for the ejectment of the defendants from certain 
alluvial land. In the plaint as it originally stood there was an 
alternative prayer for the assessment of a fair and equitable rent 


in respect of the land. But with the leave of the Court that prayer’ 


was subsequently withdrawn. ‘The prayer for ejectment has been 
allowed and the appellants before us are the defendants. 

The plaintiffs are wards of the Court of Wards suing by their 
next friend, the General Manager, Court of Wards,’ Chittagong. 
The defendants were tenants of the plaintiffs under a patta dated 


the 26th March 1g06. The learned Subordinate Judge has held— - 


and in tha result we shall agree with him—that the patta created a 
term of the ten years on the expiry of which the plaintiffs had the 
option of evicting the defendants. The defendants contend that 
the patta entitles them to permanent rights of dtcupation or occu- 


pancy subject to a revision of the rent at the end of ‘the first ten’ 


years, and thereafter from timt to time as the parties might agree, 
or in default of agreement, in accordance with the provisions of the 
rent law, . 6 
The area covered bythe patta measures® more than 45 drones 
or avout 800 Bighas. Learned counsel for the defendants began 


by referring toan amalnama of the year 1204. That doéument, . 


however, refers to a schedule, and when we asked for the schedyle, 
it was not forthcoming. He next produced an extract from Maghi 
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chitta of 1839 which wss not produced in the Court below and 
which we could not admit in evidence. The value of the extract 
depends on the identity of the land to which the- extract relates 
with the patta landasin the case of the amalnama, the identity 
is not apparent on tbe face of the document and is not establis 1ed 
by evidence. Moreover the Maghi Chitta of 1839 is well-know:) in 
Chittagong, and if the extract is relevant, it should have been exbibi- 
ted in the trial Court, 

We must take it that the defendants obtained possession undet 
a grazing lease of 1881 for a term of five years (Kabuliat Ex XI) 
and that after the expiry of the term they held over as tenants 
from year to year. The Kabuliat was executed’as it states “without 
reference to our ‘previous rights,” meaning, as we understand 
the ‘phrase, ‘that the defendants did not insist on any prev-ous 
tights and were content with the rights then conferred. In 1902 
the defendants were served with a notice to quit and in 1903 a suit 
was instituted to evict them, in which a decree for eviction vas 
made on 22nd August 1904. The defendants’ appeal to the High 
Court was dismissed for default on the 30th November 1905. On 
the 7th February and again on the 17th February 1906, the de en- 
dants filed petitions. praying for settlement of the chur with th:m. 
On that the General Manager wrote a letter to the Collector dated 


` 28th February, 19:6. The history of the land is set out. The ex- 


pense of erecting the embankments necessary to make the land fit 
for cultivation is mentioned, an expense which in the then condit on 
of its finances the wards’ estate was not immediately able to mvet. 
In the circumstances he proposed that a settlement for ten years 
should be given to the defendants on the fullowing terms und 
conditions :— 

(a) That the defendants should pay rent at a progressive rate, - 
Rs. 2-8 per Shahi Kani for the first three years, and for the balance 
of the term at the rate of of Rs. 5-8 per Shahi Kani. 

(6) That the deferfdants should withdraw their appeal to the 
High Court. (Apparently it was not known to the local officers of 
the Court of Wards that the appeal had #ready been dismissed and 
the defendants did not enlightensthem.) 

(e) That the defendants should construet the required embank- 
ments and maintain thenrat their own expenst. 

e The letter farther states that the defendants had agreed to the 
above te®ms and a memorandum is exhibited (Ex. IL) heac.ed 
“Terms of the settlement 10 years—from 131 4 to 1322 B.S.” end 
containing a table of the progressive rates of rent. On this ducu- 
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ment there is an endorsement ‘‘l agree to progressive rents shown 
above” with the signature below of Maqbul Ahmed, one of the 
defendants, 

The Collector reported the proposal to the Commissioner for 
sancti: n, and the Commissioner by his letter dated the 16th March 
1906 accorded his sanction on the terms suggested by the General 
Manager which are set out in full, 

The patta now in question was then exccuted. 

It purports to follow the Board’s form No. 2 and is headed 
“Form of patta for raiyats known to have right of occupancy” 

Clause 3 on which the defendants build their case runs as 
follows :— 

“3. That you shall acquire a right of occupancy in respect of the 
present land and the said estate has no power either to dispossess 
you from this land at will or to enhance the rent therefor without 
having recourse to the law relating to enhancement of rent of land 
s.e That all these rights and privileges stated in this paffà to 
vest in you, will after your death vest in your heirs.” 

Clause 4 continues :— 

4. “ That you will pay the jama which is fixed for ten years from 
1313 B. S. to 1322 B. S., for the said land at a progressive rate, 
mentioned below, according to the kistibandi stated below.” ‘The 
clause then provides penalties for default in payment of rent. The 
penalties do not include the right of re-entry. 

Clause 5 provides trter alta “that you will construct at your 
own cost kalis and godhas (embankments) on all four sides of the 
land ın order to keep off salt water and Increase the productive 
powers of the land. That if owing to your failure to construct 
kalis and godas, the productive powers of land diminish, then 
you will make compensation to the estate for the loss occasioned 


thereby.” | 
Clause 6 provides for waste and makes the holding non transfer- 
able without the Collector’s permission. è 


The lease is in manuscript. It cannot be said, therefore, that 
the local officers committed ghe common mistake of using a wrong 
printed form. It can hardly be douþted however, that they were 
guilty of the analogous mistake of adopting a common form, in- 
appropriate to the 1elationship which” it was intended to create. 
It is improbable, having regard to the area of the land, the class to 
which the defendants belong and other circumstances êhat the 
defendants could be regarded as ‘raiyats.’ But, however, that may 
be we agree with the Subordinate Judge, that the local officers 
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having the Commissioner's letter before them had no power to 
confer on the defendants permanent rights of any kind. 

Clause 2 of the patta recites the history of the antecedent 
litigation and mentions that the defendants were to “desist ftom . 
prosecuting” thei appeal to the High Court. It also incorporates 
the Commissioner’s letter by reference, There can be no doubt, 
therefore, firstly, that the patta must be constructed consistently 
with the terms stated in that letter and secondly that the local 
officers were not authorised to grant a term of more than ten years 
and had no power to do so. 

In our Opinion so far as the lease purports to confer permanent 
rights or to create a term exceeding ten years, it is void as against 
the plaintiffs, or voidable at their instance, for excess. 

The suggestion that the defendants are entitled to compensation 
for improvements cannot be entertained for the reason given by 
the Subordinate Judge, that the defendants undertook to construct 
embankments and bring the land under cultivation as part of their 
contract in consideration of the favourable terms on which the 
lease was granted. 

It is said that the defendants made payments on account of rent 
after the termination of the ten years. But the three sums tendered 
were only provisionally accepted by the General Manager. In each 
case the Manager made an order to the effect following :— 

“The term of the raiyati having expired, the amount sent by 
this money is kept in deposit in favour of fresh settlement.” 

Nothing turns on the description of ‘the term as a raiyati term, 
nor on the conditional acceptance of the money in case the defen- 
dants should succeed in securing a fresh settlement. There was no 
election by the General Manager, even assuming he had such power, 
to treat the defendants as tenants. 

In the result the appeal fails and is dismissed with costs, 


ATM Appeal dismissed. , 
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CRIMINAL REVISION. 


Before Mr. Justice Suhrawardy, and Mr. Justice Cuming, 


eo? e 
BHUPENDRA KUMAR DUTTA CRIMINAL. 
ê SESS 
I, 192g. 
ww g 
EMPEROR.” Angust, 17, 21, aS 
: ; EE Qe 
; A ; 
Railway company—~Pomer to veserve compartment for certain class~Indian 
Railways Act (1X of 1860), Secs. 42 (8), 64, 109 -<' Passenger'--Undue pre- 
Jévence. 
Fer curiam: A railway administration can reserve accommodation for any s 
particular class of passenger. i 


The expression “ passenger’ in section 10) of the Indian Railways Act, inclyd- 
es 1 ‘class of passenger’. as also “a possible traveller.’ 


Fer Suhrawardy, F: Under particular circumstances, reservation of a come 
partment for a class of passengers or intending passengers ‘withcut remunedfion e 
may amount to undue preference within the meaning‘of section 42 (2) of the 
Indian Railways Act + Emperor v. Narayan Krishna (1). 


The departmental rule. enabling the railway company to reserve a compart- 
ment for a class of ordinary passengers may be a violation of the term of section 
42 (2) of the Indian Railways Act in certain circumstances but the company has 
a general power to regulate its traffic and arrange for the accommodation and 
convenience of its passengers so long as it does not bring itself within that 
section. 


fer Cuming, F: A railway company hasan absolute tight to regulate its 
own traffic in its own way, its own interest being the best security that its strict 
legal rights to do so, will not be abused, so long as-it does not contravene any 
express provision of the law: Perth G. S. Committee v. Ross. (2). 


It is one of the duties of the company to see to the comfort and convenience 
of its passengers and in making a reservation for a class of passengers it must be 
supposed to have acted as it is entitled to do on one or other of those motives ; 
In re Komaran (3). 


The railway company have not by making reservation of one compartment for 
` Europeans shown undue preference to any passenger or @lass of passengers. 


What is or is not undue preference depends on the facts of each particular 


case. . 


Application for Revision under Section 435 of the Code of 

Criminal Procedure. $ = Hi 
e 

*Criminal Revision No. 649 of 1923, against the ordet of C. W. Garuer Esq, 
District Magistrage of Howrah, dated the rst May, 1923, affirming that of Babu 
B. N. Mukherjee, Deputy Magistrate of Howrah,’dated the 7th April, 1924. 

(1) (1922) I. LR. 47 Bom. 465. (2) (1897) A. C 479. è 

(3) (1921) 1. L. R. 45 Mad. 215 (220). 
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The petitioner was convicted under section 121 read with section 
rag of the Indian Railways Act and sentenced to pay a fine of 
Rs., 5, in default to undergo simple imprisonment for 5 days, 
The other facts appear from the judgment. 


Babu Sures Chunder Ti alugdar for the Petitioner. 


Mr. Langford James, Babus Manmatha Nath Mutherjee and 
Ambicapada Chaudhuri for tne Railway Company. 
C. A. V. 
The judgments of the Court were as follows : 


Suhrawardy, J. This Rule is directed against the conviction 
of the petitioner under section 109 of the Indian Railways Act IX 
of 1890. At the hearing we have allowed the East Indian Railway 
Company to appear in support of the order of the Court below 
in view of the importance of the issues involved. 

Ghis case raises a question which has not yet been considered 
by this Court but has come under consideration of all the other 
chartered High Courts. The petitioner avowedly committed the 
offence with which he is charged in order to test the legality of the 
action of the East Indian Railway Company in reserving a third class 
compartment in some of their trains for the use of European 
passengers only. No other justification fur the conduct of the 
petitioner has been pleaded or argued before us. The only q'es- 
tion that we are called upon to consider is an unmixed question 
of law which may be stated in this form: Whether the act of the 
Railway company in reserving a compartment in trains carrying 
passengers for Europeans only is illegal, unauthorised and ultra 
vires of the statutory powers conferred on the Railway company 
by law. 

The facts of the case are not very material but they may be 
shortly stated in the words of ` the trying Magistrate. “ The ac- 
cused B. K. Dutt wag seen seated in a compartment of a third class 
Railway carriage marked for Europeans of the up Bombay Mail at 
Howrah on gth March, 1923 with some other Indian passengers all 
of whom were attired in Indian dress. They were asked by a 
ticket examiner to vacate the compartment as it was reserved for 
Europeans. The othr Indian passengers occupying the said | 
compartment, vacated it, but the accused did not, saying, he had as 
much right to occupy the said compartment as any European. 
Subsequently the accused vacated the compartment stating that he 
courted the prosecution to make a test case of it. He was prosecut- 
ed and conyicted as above and fined, Rs. 5. 6 

. : 
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If this case is intended to taka up the unfortunate question of 
of racial distinction, it is indeed deplorable, but to my thinking it 
need not involve any such question, The setting apirt of a cam- 
partment for Europeans is not apparently intended to accord invi- 
dious treatment to a particular class of pissengers but the object is 
to secure the convenience of the travelling public with due regard 
to the diversity of their habits, customs and prejulic:s. An Euro- 
pean, specially of the class which ordinarily travels in such reserved 
third class compartments, may be more disagreeable to his Indian 
fellow passengers, particularly of the orthodox type and peaceful 
disposition. I may here remark, though it does not affect the ques- 
tion before us, except in so far as to dispel the suspicion of racial 
preferment, that an Indian in European dress may travel in such 
compartments without question or hindrance, Though I do not 
hold that the Railway company by this arrangement intended to 
mark any difference between its Indian and European passengers, 
I cannot but feel that it is desirable that public bodies which “ist 
for public convenience, derive their revenue from the general pub- 
lic and enjoy monopoly in their trade under the law of the land, 
should tike good care to remove any vestige of suspicion of pre- 
ferential treatment of any particular class or community. 

The case for the petitioner has been ably and forcibly argued 
“by Mr. Taluqdar who has taken us through all the relevant sections 
of the Act and all the reported decisions on this point. His first 
contention is that the conviction of his client under section 109 
of the Railways Act is bad in law. That section opens with the 
following words; “Ifa passenger, having entered a compartment 
which is reserved by a Railway administration for the use of another 


passenger.” The learned vakil maintains that the expression. 


‘another passenger’ does not include a class of passengers but 
contemplates only a case where a compartment has been reserved 
for the use of a particular passenger or pssengers in consideration 
of payment or for other contingencies. This aontention was raised 
in the case of Emperor v, Narayan (1). The learned Acting Chief 
Justice, whose judgment MreTaluqdar regards as the sheet anchor 
of his case, has not been able to accapt it. 1 had not been induced 
by any thing that has been.urged by the learned vakil to hold a 
contrary view. The posnt seems to me*so,simple that it does not 
require serious consideration. ` 

Itis next contended that ‘passenger’ means a person who is 
travelling or is abot to travel having purchased a ticket for the 

(1) (1922) 1. L. R, 47 Bom. 465. ° 
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purpose or, in other words, a bonafide passenger and not a person 
who may or is likely to travel by that train. It is admitted that 
at the time of occurrence there was no European passenger in the 
compartment travellins or about to travel. I am unable to accept 
this restricted sensg of the term. ‘Passenger’ has not been defined 
in the Act and it is used in the ordinary sense of the word including 


a possible traveller. To attach to it the restricted raeaning con- 


tended for by the petitioner would render the provisions of seetion’ 
43 (1) (b) of the Railways Act too narrow and unworkable, for if 
the word ‘passengers’ in that clause were regarded as signifying 
passengers who are actually travelling bya particular train having 
purchased tickets therefor, an unreasonable demand woull be 
made on the Railway company to provide for the ‘accommadation 
and convenience of passengers, at the start of each train in view of 
the particular kind of passengers travelling by it Besides there 
may be passengers eligible to travel in that compartment waiting at 
some intermediate stations. 

The next-point pressed is that a Railway administration has no 
power under the law to makea rule setting apart a compartment 
for a particular passenger or passengers, ex:ept in cases provided by 
the Act as in the case of female passengers under s:ction 64. No 
doubt every Railway company is empowered under section 47 to 
make general rules consistent with the Act for, inter alia, providing 
for the accommodation and convenience of passengers but such 
rules shall not take effect until they have received the sanction of 
the Governor-General in Council and been published in the Gizette 
of India ; but the present rule is not so sanctioned and published. 
It is submitted by the Railway company that the departmental 
rule under which compartments are reserved for Europeans is not 
made under section 47 of the Act; itis framed in exercise of the 
general power of administration of the Railway which the company 
pos:esses as manager of the concern. In my view, if this particular 
rule which, as has be@n proved, is based on a recommendation to 
this effect by the Railway Board, is not inconsistent with any 
express provision of the law or the genéral scheme of the Act, it 
should not be held w/travires of the powers of the company in the 
absence of the Governor-General’s sanction. The petitioner has not 
succeeded in maintaining ‘that this rule contravenes any specific 


e provision of the law, leaving S. 42 of the Act out of consideration 


for the ptesent which will be discussed later, but has argued on the 
general frame of the Act that the company “have not been vested 
with any such power. This argument is mainly founded gn section 


4 
> 
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64 which enacts that “every railway administration shall, in every 
train carrying passengers, reserve for the exclusive use of females 
one compartment at least of the lowest class of carriage forming 
part of the train.” It is argued that if the Railway administration 
were free to arrange for the accommodation ofa particular class 
of passengers, the legislature would not bave vested it with special 
power in favour of this particular section of the travelling public 
and therefore, according to the accepted canon of construction of 
statutes, this special authorisation denies the general authority of 
the company in the cases of other classes. As I read the section, 
it helps the assertion of the Railway company more than that of the 
petitioner. It acknowledges the right of the company to secure re- 
served accommodation for females, which must exist in the company 
as an ordinary right as managers of the concern, but it makes obli- 
gatory on it to provide at least one compartment for female pas- 
sengers. In the company is vested the management of the railway 
and ordinarily they should be deemed to have the power, tinless 
expressly curtailed by law, to make such arrangements as they 
consider necessary for the convenience of their customers and in 
their own interests. See the remarks of Lord MHalsbury in 
Pérth General Station Committee v. Ross. (1) quoted by Oldfield J. 
in the case of Komaran and Another Petitioner (2). In coming to 
“this conclusion I have not lost sight of the fact that the East Indian 
Railway Company are monopolists and a statutory body which exists 
for the benefit and convenience of the public and has more limited 
powers than those ofa private concern. The action of the com- 
pany challenged in this case is not calculated to further its pecu- 
niary interest—it is rather detrimental to it—but is taken, according 
to the view of the company, as conducive most to public conve- 
nience and comfort. 


The view that I have above expressed in regard to the general 
power of the company to make arrangements for the accommoda- 
tion and convenience of its passengers is “strengthened by the 
wording of section 109 of the Act which supposes in the company 


the existence of such powér though there is no express authotisa- 
tion in that respect in the Act. ii 


I now turn to the most substantial question in the case, namely, 
whether the departmental rule entitling the Railway company to 
reserve a compartment for Europeans contravenes the provisions of 
section 42 (2) of thg Railways Act and consequently beyond the 


(2) (1921) l. L. R. 45 Mad. 215 (22a) 
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rule-making power of the company as limited by section 47. Sec- 
tion 42 (2) is thus worded: “A Railway administration shall not 


‘make or give any undue or unreasonable preference or advantage 


to orin favour of any particular person...in any respect whatsoever, 
or subject any pagticular person......to any undue or unreasonable 
rrejudice or disadvantage in any respect whatsoever.” It is argued 
that the action of the Railway company under consideration is 
calculated to give undue preference to a particular class of pase 
sengers to the undue prejudice of other passengers. The expression 
‘undue preference’ has not been defined in the Railways Act. The 
definition of the term is to be found in the English Act known as 
the Railway and Canal Traffic Act, 1883 on which the Indian Act 
is modelled. Section 55 of that Act says: ‘ The term ‘ undue 
preference’ includes an undue preference or an undue or unreason- 
able prejudice or disadvantage, in any respect, in favour of or against 
any person or particular class of persons or any particular descrip- 
tion of traffic.” It is conceded and it cannot be denied, that the 
action of the Railway company to which exception is taken does 
tend to give preference toa ‘particular class of persons’ to the 
consequent prejudice or disadvantage to others. The controversy 


‘ therefore, turns on the question, whether the preference thus given 


is undue or unreasonable which two words stand as synonyous and 
explanatory of each other. Mr. Mukherjee, who appears for the 
Railway company, in his usual fairness, has conceded that the act 
of the company in reserving a Railway compartment for any parti- 
cular class of passengers ‘may amount to undue preference provided 
other circumstances exist and are proved to render such act unrea- 
sonable and disadvantageous to other passengers ; for instance, if it 
is proved that the train by which the petitioner wanted to travel 
was full and no room was available for him except in the reserved 
compartment. But as the petitioner, so argues the learned vakil, 
bas not alleged or proved any such circumstance, the question of 
undue perference of otherwise does not arise in this case. 1 have 
given this case my best consideration and I have come to the con- 
clusion that the contention of the Marned vakil for the Railway 
company must prevail. There is no evidence that the petitioner 
lodked for and could not secure a seat in any other compartment 
nor has he proved any “other circumstanc. showing his inability to 
travel by thêt train except in the compartment so reserved, Asl 
have remarked above, he has rested his case solely on the ques- 
tion of law which I have formulated. I ‘agree that in particular 
circumstances the reservation of a compartment fog a class of 


. 
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passengers or intending passengers without remuneration may 
amount to undue preference within the meaning of section 42 (2) 
of the Railways Act and to this extent I am in full agreement with 
the view expressed by Shah A C. J. in Emperor v. Narayan 
Krishna (1). 1 am unable to accept the view which has 
found favour with some of the Judges who are parties to the reported 
cases to which I propose to refer later that it is within the absolute 
right or power of the Railway Company to reserve a compartment 
for Europeans only. Now the effect of such reservation is that an 


European, or one who is included in that term, for whom a come, 


partment is reserved may travel in any compartment he likes but, an 
Indian suffering from the disability of not being classed ` as 


an European is debarred from travelling in the European reserved’ 


compartment. I am unable to concede that such -an‘apparently 


invidious distinction is not to be considered preference in favour’ 


of One community to the prejudice or disadvantage of another. 
This question came up for consideration before the Allahabad 

High Court in the case of Emperor v. Brijbasi Lal (2) Walsh J. held 

that section 42 of the Railways Act was no bar to the power of the 


Railway Company to reserve a compartment as in the’ present ‘case, 
chiefly on the ground that that section, concerned itself with facilities 


for traffic by which was understood the carriage of goods only, and 


not of passengers. The attention of the learned Judge -doeg not, 


seem to have been drawn to the definition of the word ‘ traffic’ in 
section 3 of the Railways Act. This case was considered in Zmpe- 
ror v. Narayan Krishna (1) and expressly dissented from an 
this point. Its authority is accordingly so weakened that it-may 
not be necessary to consider it further. In the case of KXomaran 
and another (3), the point. now before us did not actually 
arise and the judgment of Oldfield J, not necessary for the 
purposes of that case must be regarded as an oétder. The 
case in which the question directly came for consideration 
is that of Emperor v. Narayan Krishna (x). The two learned 
Judges who originally heard it came to different conclusions and it 
was referred to a third Judge who upheld the view'in, favour of the 
Railway Company. The only other case which has some bearing 
on the present question is that of Ganesh v. G. I P. Railway (4), 
But there also as in the Madras case thg expression of opinion Was 
uncalled for. Ona consideration of all these Cases and of the full and 
elucidating arguments of the learned vakils appearing on bogh sides 


(1) (1922) I. L. R. 47 Bom. 465. (2) (1920) I. L. R. 42 All. 327. 
` (3) (1921) I. L. R. 45 Mad. 215. (4) (1921) 1. LOR. 45 Bom. 132%, 
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the conclusion I have come to is that the departmental rule enabl- 
ing the company to reserve a compartment for a class of ordinary 
passengers may be a violation of the term of section 42 (2) in cer- 
tain circumstances but the company has a general power to regulate 
its traffic and arrange for the accommodation and convenience of its 
passengers so long &s it does not bring itself within that section. 

In the above view of the matter, this Rule fails and should be 
discharged. 


Cuming, J. The facts of the case, in which this Rule has been 
granted are these : 

The petitioner one Bhupendra Kumar Dutt was a passenger by 
the train known as the 3 Up Bombay Mail from Howrah on the gth 
March last. He intended to, go to Debri on Sone. 

“He got into a third class compartment which was labelled for 
Europeans, There were a number of Indian gentlemen already in 
the same compartment, The ticket examiner asked them to vacate 
the sompartment as it was. reserved for Europeans. The Indian 
gentlemen who were in the compartment did so. The petitioner 
apparently with the idea of as he says making a test case in order to 
dispute the right of the Railway Company to reserve a compartment 
for Europeans refused to doso, He was therefore ejected by the 
police. He was prosecuted for obstructing a Railway servant in the 
execution of his duty and was convicted and santenced under sez- 
tion 123 to pay fine of Rs. 5. 

Mr. Taluqdar who has appeared in support of the rule argues 


. that section 109 of the Railway Act (Act IX of 1890) does not 


cover the present case. He contends that the expression “ passen- 
ger” as used in section rcg does not include a class of passengers. 
‘That it only covers the case of a person who has taken or intends 
to take a ticket and for whom a compartment has been reserved and 
does not cover the case of a class cf possible passengers who may 
or may not intend to travel by the train. That the only class of 
passengers for whom the Railway Company may reserve a coni- 
partment are females which power he contends is given by section 
64 of the Act. That section 42 (2) „Of the same Act. prohibits the 
company from showing any undue or unreasonable preference to 
any particular person or any particular class of traffic and to 
reserve a compartment for éiuropeans is showing undue preference. 
Now in the words of Lord Halsbury [Perth General Station Com- 
mittee vy Ross (1)| “a Railway Company has an absolute tight to 
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the comfort and convenience ofits passengers and as Oldfield J. pists 
remarked, in making a reservation fora class of passengers it must Cuming, F. o 
be supposed to have acted as it is entitled to do On one or other of a 
these motives [Zn re Komaran (1)]. 

Mr. Taluq lar argues that its power to reserve compartment for 
ladies only is given by section 64 of the Act and thatas the Act 
here expressly gives the Railway powers to reserve compartment 
for la lies it must be held by implication that it has no power to 
reserve accommodation for any other class of passengers. 

This argument is obviously based on a misreading of section 64, ° 
Section 64 does not give the company power to reserve accommmp: 5 


dation for ladies. It makesit compulsory to reserve at least one 
comparment of the lowest class in every train for females failure to 
do which is punishable under section gs of the Act. This section 
certainly gives the company no powers to reserve ist or and class 
compartments for ladies. 


“There is no section in the Act which does give the company 
any powers to reserve accommodation for any one. But the fact 
that there are sections in the Act to punish persons who interfere 
with such reserved accommodation shows that by implication the 
Act recogniz#s the right of the Railway Company to reserve such 
accommodation. It has been argued further that to reserve accom- 
moda'ion fora particular class of passengers is to show that clasg 
undue or unreasonable preference. Now section 42 (2) does not 
provide that the Railway shall not show preference to any passen- 
ger or class of passengers. It provides that it shall not show undue 
or unreasonable preference. What is or is not undue preference 
obviously depends on the facts of each particular case. In the 
present case there is no evidence that there was not other equally 
good accommodation in the train which the petitioner could have 
availed himself of, ifhe had been so disposed. The evidence 
shows that one compartment alone had been reserved for Europeans. 
Mr. Taluqdar argues that he could have no ‘grievance whatever if 
some compartment were reserved for Indians only and ‘that jf this 
were done he could not argue that to reserve a compartment for 
Europeans only was showing undue preference. If this is really ą 
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CRIMINAL- grievance the remedy might well be sought for bya representation 
1923: made in the proper quarter, It has nothing to do with the present 
°. ahanda question. It is not likely that persons for whom a compartment is 
E ve set apart will go and avail themselves of other accommodation to 

eror. S 5 . 
gti the exclusion of those entitled to that accommodation. It may be 
e Cuming, J that some persons owing to a difference in habits and custons will 
vie travel more convenjently both as regards themselves and also as 


regards other people if they travel by themselves -and in making 
arrangements so that they can do so the company had in mind not 
only their convenience but the com‘ort and convenience of the 
entire body of passengers. The arrangements made admittedly had 
the sanction of the Railway Board. 


I am of opinion that the Railwiy Company have not by making 
e the reservation shewn undue preference to any passenger or class 
of passengers. , 


The last argument to be consideréd is whether admitting that 
this company had the right to reserve such a compartment for 
Europeans, the petitioner by ‘refusing to vacate such a compart- 
ment when required to do so by the Railway authorities comes 
within the mischief of section rog. Mr. Taluqdar contends that- 
the expression ‘‘ passenger” used in the sentence reserved by a 
a railway, administration for the use of another passenger means a 
definite person for whom that particular compartment. has been 
reserved on the understanding that he would take a ticket and 
travel by that particular train and not for an indefinjte person- 
who may or may not avail .himself of the accommodation 
` provided. i 


I see no reason to restrict the expression “ passenger” in this 

way and I am of opinion that the expression “ pissenger’ in Section 

° 109 includes a class of passenger. This is the vizw that has com- 
mended itself to thesHigh Courts of Bombay, Madras and Allaha- 
bad : see Emperor v. Narayan Krisina (1) ; In re Komaran (2), and 
Emperor v. Brijbast Lal (3), and] [seg no reason to differ from it, 
Under section 13 of the Ggneral Clauses Act( Act X of 1897) 
words in the singular include the plural The expression another 
passenger may therefpreebe 1ead, as other passengers and it is’ 
doing no violence to the language to hold that other passengers 
includea class of passengers. It seems to me that it does. An 
attempt has been made to convert what iseclearly only a question 


(1) (1922) I. L R. 47 Bom. 465. (2) (1921) |, L R. 45 Mad. 215. 


(3) f¥920) I. L. R. 42 All. 327.0 
| | 
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of railway administration into a racial question. So far as I can see SANAN ALA 
no racial question whatever is involved in this case and it is to te 1925. 
regretted that attempts should have been made to make it one. Bhupendra 
The order of the learned Magistrate is right and I would die Enact x 
charge the Rule, - £ : re, 5. 
AT. M. Rule dischargea. = `o 
f 
Before Mr. Justice Newbould and Mr. Justice C. C. Gho:e. 
INATULLA SARKAR AND 0.IExs 7 Curuinat. 
v. ° 1923. 
wnt 
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JSudement——Appellate Court—Cri ninal Froceduve Cade (Act V of 1898), Sees. 
3°7,424—Optnion on question of fact —Joint trial. | 


Gection 424 Criminal Procedure Code read with section 367, lays down what 
the contents of a judgment of any appellate Court other than a High Court 
should be. ; 


Where the law allows an appeal, the appellant is entitled to have from the 
Court of appeal that has to deal with it an explicit opinion on te questions of 
fact involved in the case and the Court of appeal should take its own view of 

the evidence after perusing the record. 


. The judgment of the Court of appeal should be such that the High Court, asa 
Court of revision, might on looking into- the judgment be in a position to judge 
for itself what the case was and how the Court of appeal had considered the 
evidence as bearing on the guilt or innocence of the individual accused before 
the latter affirmed the judgment of the trial Court. 


“In the case of a joint trial, the judgment of an appellate Court, dealing with ks 
the case of several accused, should show on the face ofeit that the case of each 
accused has been taken into consideration and should state reasons, as far as 
may be necessary, to show that the appellate Court had devoted judicial 
attention to the case of each accused. 


Applicttion for Revision under section 435 of the Code of Cri- 


minal Procedure by the Accused. . 4 


` The material facts appear from the judgment. . 
4 


* Criminal Revision Ng, 608 of 1923, against the order of D. Vaughan Stevens, 
Esq. Additional Sessions Judge ‘of Mymensingh, dated the 27th April, 01923, 
affirming that of Babu U. M. Bosu, Deputy Magistrate of Mymensingh, dated. 
the 13th March, 1923. . S a ° 
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The petitioners were convicted under section 148 Indian 
Penal Code and the petitioner No. r also under section 324 


Indian Penal Code and the later was sentenced under each section 


to ' suffer rigorous imprisonment for three months, i.e., 6 months in 
all, and the remaining petitioners to suffer rigorous imprisonment for, 
three months. ` 


Babus Probodh Chandra Chatterjee and Kali Kinkar Chakra- 
arty for the Petitioners. 
C.A. V. 
The judgment of the Court was as follows : 


This Rule was issued calling upon the District Magistrate of 
Mymensing to show cause why the Criminal Appeal No. g1 (a) of 
19 23 filed in the Court of the Additional Sessions Judge should not 
be reheard, or why such other or further order should not be made 
as to this Court may seem fit ani proper. 


When the Rule came on for hearing the learned vakil in support 
of the Rule was heard at considerable length. No cause was shewn 
An explanation was submitted by the 
Additional District Magistrate of Mymensigh, in which nothing was 
said about the question of the rehearing of the appeal.. 


It was urged on behalf of the petitioner that the learned Sessions 
Judge had failed to come to an independent decision of his own 
upan the evideace adduced in this case and that his judgment was 
notin accordance with law. The judgment complained against 
ran as follows: “ I had the misfortune to preside over the trial of 
the counter case. Appellants’ pleader, however, declines to move 
for a transfer. 

" He argues that the lower Court’s judgment is largely in 
favour of the accused, that it was not the appellants who had the 
main reason for enmity, and that the Court finds that complainant's 
party first attacked the. appellants. 

“ He also urges that the man shot was no enemy of the “appel- 
lants. It is however not always the man actually aimed at who 
gets hit, while on the other hand when persons are rousej, there 
is apt to be little discrimination between enemies and neutrals. 

“| have considered the medical evidence and I do not conclude 
that the alleged gun-shot “wounds are self-inflicted or anything but 
*gun-shot wounds. 

‘It is urged with some reason that the man named as having fired 
the gan was admitted in appellants’ ejakar to have ben present, 


“whereas he has brothers and had he been the culprit,he could 
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have been omitted. This argument is not conclusive and in any 
case the lower Court’s sentences make the matter one not worth 
discussing. 

“The lower Court’s judgment is extremely carefully thought out 
and very reasonably fits in with the evidence given. I see no rea- 
son to differ from him, and.no reason for upsetting bis findings of a 
separate and successive riot, nor his sentences. 

“The appeal is dismissed and appellants must surrender to their 
bail.” 

Section 424 Criminal Procedure Code read with section 367 Cri- 
minal Procedure Code lays dowu what the contents of a judgment of 
any appellate Court other than a High Court should be, and it is 
argued that the judgment of the learned Sessions Judge in this case 
does not satisfy the requirements of the law. It is urged that where 
the law allows an appeal, the appellant is entitled to have from the 
Court of appeal that has to deal with them an explicit opinion on 
the questions of fact involved in the case and that the Court ot 
appeal should take its own view of the evidence after perusing the 
record. It is further urged that the judgment of the Court of 
appeal should be such that this Court, as a Court of revision, might 
on looking into the judgment be in a position to judge for itself 
what the case was and how far the Court of appeal had considered 
the evidence as bearing on the guilt or innocence of the individual 
accused before the latter affirmed the judgment of the trial Court. 

These propositions are incontestable. Applying the rules 
involved in these propositions in the judgement of the learned 
Sessions Judge in this case, it appears to us that there has been no 
proper compliance by the learned Sessions Judge with the provi- 
sions of the law. Reading the judgment set out above, it is impos- 
sible to make out what the case was, in respect of which an appeal 
had been carried to the Court of the Sessions Judge. No doubt a 
few points which were urged before the learned Sessiuns Judge are 
noticed in his judgment, but taking the judgment asa whole, it 
appears very doubtful, to say the least, whether the learned Sessions 
Judge had really considered the evidence on the record, bearing on 
the guilt or innocence of the individual accused. We are not at all 
certain whether the learned Sessions Judge has not allowed his 
judgment to be warped by what he had cpme to know. in the coun- 
ter case to which reference is made by the learned Sessions Judge. 
In the case of a joint trial, the judgment of an “ appellate, Court, 
dealing with the case of several accused, should show on the face 
of it that the case of each accused has been taken into considera- 
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tion and should state, as has been observed in many cases by this 
Court, reasons, as far as may be necessary, to show that the appel- 
late Court had devoted judicial attention to the case of each accus- 
ed. We hold that the judgment of the learned Sessions Judge in 
this instance is contrary to these principles. 

The case for the prosecution was that on the 29th May, 1942, 
one Mahamadali and his brothers, Abedali and Sabedali, went to the 
house of one Imambux to dine there on the occasion of the Id 
festival and that when they were about to start for home, they 
heard ucry outside the house of Imambux and found some 25 
men armed with guns, daos and spears. The said Mahamadali and 
Imambux advanced a little and protested, whereupon the accused 
No. 1, Inatullah Sircar, aimed a gun at Mahamadali and shot him 
on the thigh. Mahamadali fell down and the men of the attack. 
ing party ran away. 

The case for the defence was that the accused were not gatlty 
and that on the day of the alleged occurrence, the accused No. 1, 
together with his brother, Mahamadali, and another person, went 
to a village called Bhaluk Chapra to dine at the house of one Debi 
Mandal on the occasion of the Id festival and that on their way 
home at a place near the houses of Fazar Mandal and Ali Mandal, 
some 25 men armed with various weapons came towards them and 


attacked the accused No. 1 and his two companions. The accused |. 


No. 1 and one of his companions ran to the house cf Fazar Mandal 
for shelter, but the accused No. vs brother Mahamadali was over- 
taken by the attacking party, composed of Mamudali and others 
and that Mahamadali was speared though the chest and that 
thereafter the attacking party fled. The accused No. 1’s_ brother, 
Mohamadali died in consequence of the wound. Mamudali and the 
men of his party were committed to the Court of Sessions, but were 
acquitted. It was suggested on behalf of the defence that in order 
to prevent the real facts from coming to light, Mamudali and the 
men of his party stagted the present case, which was a false one, 
against the accused. | 

In the trial Court 12 witnesses on behalf of the prosecution 
and 6 on behalf of the defence were examined. ‘Tho learned try- 
ing Magistrate convicted the accused No. 1 under sections 324 and 
148 Indian Penal Codg and the rest of the accused under section 
148 Indian Penal Code and sentenced the accused No. t to under- 
go rigovous imprisonment for three months under each of the sec- 
tions, the sentences to run consecutively, and each of the rest of the 
accused to three months’ rigorous imprisonment. In the course of 


4 
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his judgment, the learned trying Magistrate obsetved as 
follows — 


“That considering all possible circumstances and: (taking) the 
evidence into consideration, it is clear that Inatullah (accused) 
and his brothers were attacked near the house of Imambux, on their 
way home from Debi Mandal’s house, by the complainant party 
and Inatullah’s brother Mohamadali was dangerously wounded. ” 

* * * x $ 4 

“That. the P, W. S. are interested and concealed the fact of 
their attcking Mohamadali and beating him ; yet they have proved 
successfully that the accused formed the unlawful assembly by being 
armed with guns and spears, with a common object’of assaulting 
Imambux and Mamudali, to take revenge for wounding Mohamadali, 
and the accused Inatullah wounded Mamudali by gunshot.” 

+ * * * * * 

“There is nothing to doubt that Inatullah wounded Mamudati 
with gunshot, It is also clear that he did not do it in the bonafide 
exercise of the right of private defence of life or property, as he 
could not attack them with gun by bringing it either from his own 
house or Nekbar’s house, when his brother was being beaten.” 

* * * * %* * 


“The witnesses of both the parties are interested, so none of 
them can be fully believed.” 


From what we have indicated above it is clear that the case 
against the accused was not free from difficulty and having regard 
to the judgment of the learned ‘trying Magistrate, it was the duty 
of the learned Sessions Judge to consider fully the various points 
referred to above in the judgment of the learned trying Magistrate. 
It is not necessary to go so faras to suggest that the learned 
Sessions Judge has not considered a single one of the above points, 
he has noticed a few points ; but we are satisfied that the accused 
have not any assurance whatsoever from the Judgment of the 
learned Sessions Judge that the evidence in this case bearing on the 
guilt or innocence of the individual accused has been judicially 
considered by the learned Sessions Judge and that adequate reasons 
have been given by the learned Sessions Judge for affirming the 
judgment of the learned trfing Magistrate In the manner in which 


it has been done. À P 


The memorandum of appeal contains 17 grounds ; can we say 
that the important points arising on the memorandum of appeal anc 
on the judgment of the learned trying Magistrate have been really 
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considered by the learfed Sessions Judge? The answer to the 
question is in the negative. We, therefore, make this Rule absolute 
and set aside-the judgment of the learned Sessions Judge and 
direct that the appeal of the accused should be reheard by an 
officer other thn the learned Sessions Judge Mr. D. Vaughan 
Stevens, 

A, TM. Rule made absolute: Retrtal ordered, 


APPELLATE CRIMINAL 


Before Mr; Justice C. C. Ghose, and Mp. Justice Cuming. 
CHARU CHANDRA GHOSE AND OTHERS 


0. 
EMPEROR.” 


Cheating—Delivery of property—Fenal Code (Act XLV of 1860), Secs. 30, 420, 
' — Valuable security’ —' Decree’ —Copy of decree. 


In order to bring a case within section 420, Indian Penal Code, there should 
be present in the facts alleged against the accused, the ingredients mentioned in 
section 415. 

A ‘decree’ does not come within the definition of a ‘valuable security’ within 


the meaning of section 30, Indian Penal Code. 
When the Court passes a decree, it does not deliver any property. 


The term ‘valuable security’ can only apply to the original document and not 
to any cepy of a decree which may be supplied on application to the parties. - 


Under section 415, Indian Penal Code, the persons deccived should deliver 


properties. bd 


Verdict of jury set aside for misdirection of a very grave character by the 
Judge. e 


Appeals under section 4fo of the Code of Criminal Procedure 
by the Accused. ° 


The accused were charged under sections 120 B, 420 and 199 
I. PaC. ° 


e * Criminal Appeals Nog. 408 and 409 of 1922, Mainst the orders uf Paroda 
Kinkar Mukherji Esq , Additional Sessions Judge of Burdwan, dated the 19th. 
July, 1922. f ` 


4 
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The materials facts appear from the judgment. 

Babus Manmatha Nath Mukherjee and Panchanan Chowdhury 
for the Appellants. l 

Babu Surendra Nath Guha (Assistant Government Pleader) for 
the Crown, f 

DB 

The judgment of the Court was as follows : 

The appellants in appeal No. 408 were four persons named Charu 
Chandra Ghose, Akhoy Kumar Rooj, Akhoy Kumar Pal and Jiban 
Chandra Roy, alias Jiban Krishna Roy ; the latter died after the ap- 
peal had been filed and at the present moment the appellants are 
the three first named persons. In appeal No. 409 the appellants are 
three in number, namely, Ganpat Pandey, Rajanikanta Samui and 
Charitar Muchi, alias Ram Charitar Muchi. The above-named 
seven persons, along with six others, Were tried under section 120B 
read with section 420, read with section rog of the Indian Penal 
Code, before the Additional Sessions Judge of Burdwan and a jury. 
The jury convicted the said seven persons and the learned Judge 
agreeing with the verdict of the jury, sentenced the said seven 
persons to various terms of imprisonment as under, viz., the accused, 
Charu Chandra Ghose to three years’ rigorous imprisonment ; the 


accused, Akhoy Kumar Rooj and Jiban Chandra Roy, to two years’: 


rigorous imprisonment ; the accused, Akhoy Kumar Pal, to one 
years rigorous imprisonment ; and each of the accused, Ganpat 
Pandey, Rajanikanta Samui and Charitar Muchi, to one year's 
rigorous imprisonment, 

The facts connected with these two appeals, shortly stated, are 
as follows :—On the 17th July, 1919, one Jiten Das (P. W. 67) 
made an application before the District Magistrate of Burdwan, 
asking the latter to take action against a number of persons who 
were in the habit of instituting false cases in the civil Courts against 
innocent persons. Ten persons were named in Jiten Das’ petition, 
which has been tendered as an exhibit in this case and which is 
exhibit 190. The District Magistrate forwarded the petition to the 
Superintendent of Polica in Surdwan for necessary action. The 
latter on receipt of the petition passed an order on the 16th of 
August, 1919, for arresting the ten persons mentioned in Jiten Dae’ 
petition and for starting a case agains? them under section 110 
Criminal Procedure Code. A Police enquiry followed, bat although 
the case under section 110 Criminal Procedure Code was Started 
on the 18th of August f 19, the Police did not submit a final report 
even up to March, 1920. Qn the 3rd March, 1920, the Magistrate 
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before whom the proceedings under section rro Criminal Proca- 
dure Code were p2niinz, being of opinion that inasmuth as 
the Polic: Report hid not been submitted for a period of nearly eight’ 
months, directed the discharge of the said ten persons, On the 
17 h of March, 1gzo, a first information was lodged against the said 
persons, charging them with havinz committed offences punishable 
under section 420 read with section t20B of the Indian Penal 
Code. On the 2rgt June, 1920, the District Magistrate of Burd van 
applied before the Munsiff, First Court, at Burdwan, for sanction to 
prosecute five persons named, Prabhu Ram Pandey, Charu 
Chandra Ghose, Akhoy Kumar Pal, Amrita Lal Samui and 
Upendra Nath Naik, for-offences under sections 193, 209, 467, 1I4 
and 471 and also under some of these sections read with section 
109 and also under some of these sections read with section 11; of 
the . Indian Penal Code. In his petition the District M wisirate 
Stated that Prabhu Ram Pandey was a veteran litigant and a pro- 
claimed “tout” in the District of Burdwan, and the said other 
four persons were his creatures and associates, and that all of them 
with other person or persons unknown, were members of a criminal 
conspiracy for the purpose of,amongst o:hers, fraudulently obtaining 
moneys or properties from innocent persons or depriving them of 
their lawful rights by instituting false and fraudulent suits against 
such persons on the basis of forged documents and by co umitting 
other- offences punishable in law or by doing illegal acts with 
illegal means in connection with those false claims. Partic slars 
were given by the District Magistrate in his said petition of the 
false and fraudulent suits alleged to have been brought by the per- 
sons, against whom sanction was applied for. On the 25th Septem: 
ber, ‘1920, the Munsiff granted the necassary sanction. There was’ 
an-application for revision of the order made by the Munsiff before 
the District Judge of Burdwan and the latter, by his order dated 
the 31st of April, 1921, revoked the sanction granted by the Munsiff. 
While these proceedings were pending the Police submitted a charge 
sheet against certain persons on the 18tho. Muy, 1920. It was alleged 
that the present accused, along with others, had conspired to‘cheat 
people by bringing fraudulent civil suits in Burdwan and in Shaha- 
bad and that they were professional swindlers and habitual cons- . 
pirators. . ° j 
In ordereto understand the case against the actused persons, it 
is necessary to mention some of the details of the conspiracies in 
whjch they were, according to the Police,“engaged. it appears 
that Prabhy Ram-Pandey, whose name has already bsen mentioned, 
° e ` . 
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claimed to ba the reversionary heir of one Sheo Balak, who died 
some time in 1993," leaving a widow called Jhalo Kaer. After 
Shew Balak’s death, it is alleged that Prabhu Ram determined to 
get hold of Sheo Balak’s properties and with that view instituted 
various suits, One Amar Dayal claimed to be the adopted son of 
Sheo Balak, having been adopted by Jhalo Koer, dndit is said 
that he used to look after Jhalo Koer’s properties. Prabhu Ram 
Pandey instituted certain suits against Amare Dayal in roro and 
tgtt. It was alleged that thes? suits were false and fraudulent. 
It appears further that Jhalo Koer became involved in debt and 
mortgaged her lands on the r4th of Agrahayan, 1318 F.S, corres- 
ponding with the 30th of November, rgro, and executed and regis- 
tered a deed in favour of Prozar Ram, Raghubir Shaha and Badhu 
for a consideration.of Rs. 500. Ram Dhyan Pandey was a witness 
who identified Jhalo at the time of the registration of this deed. 
A few days after this, viz, on the 8th of December, roro, the 
accused Jiban Krishna brought a criminal cise at Burdwan against 
Ram Dhyan. Summons was never served on Ram Dhyan 
in this cise and it is alleged that Ram Dhyan became 
aware of this for the first time when he was arrested in execu- 
tion of a warrant at Sasaram. He came to Burdwan and met 
Prabhu Ram Pandey and invoked his assistance. Prabhu 
Ram demanded Rs. 10, Ram Dhyan paid Re. r and promised to pay 
the balance on return home, which he did. Later on, it is said that 
Prabhu Ram took Ram Dhyan toa temple and made him promise 
that he would not go against Probhu Ram and in that case he 
would not be put to any trouble. Prabhu Ram, it is further alleged, 
said that it was at his instance that the case had been instituted, 
On the 27th of January, ‘rgr1, the accused, Charu Chandra Ghose, 
instituted a Small Cause Court suit, No. 45 of rorc, in the Court of 
the Subordinate Judge of Burdwan against Ram Dhyan on an alleged 
note of hand dated the a8th October, 1908. The suit was decreed 
and compromised for Rs 2141 on the zoth of Pebrurry, rgre. It is 
alleged that Ram Dhyan never came and compromised this suit, nor 
had he borrowed any money {rom Charu Chandra Ghose and that 
Ram Dhyan came to know of this matter for the fiirst time when 
his lands were sold some three years later in execution of the decree. 
Raghubir’s name has alfeady been mentior@d. He was one of the 
mortgagees of Jhalo Koer and it is alleged that between Igt2 to 
1917 certain proczedings were taken by some of the accuse against 
‘Raghubir. In othe” words, suits were instituted against Jhalo, 
Amar Dayal, Ram Dhyan and Raghubir. The aboye suits may be 
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classed under one group, being false suits brought by the cons- 
pirators in řespect of matters in connection with Jhalo Koer's. 
properties. 

Evidence as regards two other conspiracies was also adduced. 
It appears that there was a man called Jaherilal Sadhukhan, who 
happened to be a friend of, Prabhu Ram Pandey. He died leaving 
“a son named Kali Pado Sadhukhan and a widow named Manoda 
Sundari. One Nibasan Chandra Roy was a tenant of Jaherilal and 
there was a person named Gosto Behari Bose, who used to look 
after the properties and conduct litigation on behalf of Manola 
Sundari. One Nityanand Shaha had a joint karbar with Manoda 
Sundari and Kalipada. lt appears that after Jaherilal’s death, 
Manoda Sundari and Kalipada were helped in the joint karbar and 
in looking after the properties of Jaherilal by these three persons, 
named Nibaran Chandra Roy, Gosto Behari Bose and Nityanand 
Shaha. It is alleged that on Jaherilal’s death Prabhu Ram Pandey 
wanted to get hold of Jaherilal’s properties and of the karbar and 
with that object a conspirancy was formed some time in 1910 and 
various suits and proceedings were brougit between rgro to. 1916 
and the victims of the said conspiracy were Manoda Sundari, Kali- 
Pado. Nibaran Chandra Roy, Gosto Behari Bose and Nityanand 
Shaha.. Nityanand, it may be mentioned in passing,.was a witness 
to a Kabala alleg :d to have been executed by Jhalo Koer in favour 
of.Prabhu Ram Pandey. 

The third conspiracy, in respect of which evidence was given, 
arose inthis way. There was a man called Narain Shaha, who died 
leaving a widow called Jotika Moyee. Narain had a sister named 
Probhat Kumari, whose husband was the Rajani Kanta Samui On 
Narain’s death, Rajani Kant Samui, it is alteged, wanted to get the 
house which Narain had left. It is alleged, however, that Narain 
had left a daughter and, therefore, Rajani Kant Samui could on no 
account get the house of Narain. Rajani Kant Samui’s case, now- 
ever, was that Narain had died childless and that the house Was 
the stridhan property of Natain’s mother, and therefore, in the usual 
course of things.Narain’s sister, Probhat Kumari, would be entitled 
to get the house. Litigation ensued in respect of this between 
1918 to 1920 and it is alleged that the ascused were members of a 
conspiracy formed to get hold of the property of Narain. 

e ‘The charge framed against the accused, who are now before us, 
ran in these terms :—“That you between the 27th day of March 
191% and April, 1920, at Natunganj and Kh’¥nerber in the town 
of Burdwan, District Burdwan, and at Konpa, Arrah and Sasaram 
A) 


Yon. KAIN, | nic cobri. 
in the District of Shahabad and at other places in British India, 
were, along with others, members of a criminal conspiracy to cheat 
(which conspiracy had continued to exist’ since about 190 3) and as 
members thereof did conspire with one another and Prabhu Ram 
Pandey, since deceased, Nader Ali Khan, since deceased, and other 
person or persons unknown, to commit offences punishable under 
section 420 Indian Penal Code (each of which is a part of the same 
scheme and transaction), to wit, to deceive unsuspecting Judges of 
civil Courts who had tried the suits mentioned in schedule A, 
attached hereto, and also Judges of civil Courts who had ordered 
execution of such decrees in execution cases mentioned in schedule 
B. attached hereto, by a process of your own, namely, firstly, you 
deceived the first above-mentioned trial Judges to entertain unsus- 
pectingly false claims (on the false allegations that the predecessors- 
in title of the defendant or the defendants respectively concerned 
in the said civil suits had borrowed money or purchased goods on 
credit or assigned right to raceive money from the plaintiffs who 
were either one on more of your party or a relation or connection 
of one of your party therein respectively, at places within the local 
limits of jurisdiction of such above- nimed trial Judges, but which 
places were at great distance from the places of residence of the 
defendants concerned, and that the debts so alleged to be due to 
the said respective plaintiffs remained unpaid wholly or in part) 
and then by causing false evidence to be given before the first 
above-mentioned trial Judges, by one or more of your party, to 
prove die service of summonses (where summonses and copies of 
plaints were not served accordingly to law) and claims (which were 
known by you to be false) deceived the first above-men:ioned trial 
Judges respectively to believe that the claims in the suits aforesaid 
were true and proved as against the defendants concerned there n 
and thereby dishonestly induced or attempted to induce the first 
above-mentioned trial Judges, so deceived, to make valuable secu- 
tities (to wit, decrees in S.C. C. suits declaring that the plaintiffs 
therein were entitled to get properties or moneys from the victims 
of the said conspiracy, viz., he defendants concerned in such suits 
or that the legal rights of some defeffdants were extinguished) and 
you thereby obtained or aftempted to obtain properties by decettful 
means; and nextly, you deceived the safi first above-mentioned 
trial Judges to triansmit the decrees, which were passed in the suite 
aforesaid, for execution to last above-mentioned executing Judges 
(who had ordered eXecution of such decrees in the execution cases 
aforesaid and within the local limits of whose jurisdiction the defen- 
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dants respectively concerned in the said suits resided or had proper- 
ties) and then deceived such executing Judges to order execution 
of the decrees, so transmitted, (on the representation of one or 
more of your party that the decree-holders was entitled to enforce 
his decrees with the gssistance of the Court) in the execution cases 
aforesaid, to attach or seiz2 or cause to be attached or seized the 
bodies or properties of the victims of the said conspiracy viz., the 
judgment debtors conserned in the said execution cases respective- 
ly or to sell or cause to be sold properties so attached or seized by 
Court sale to one or imore of your party, and thereby dishonestly 
induced them respectively to deliver or to cause to be deliver- 
ed possession of the properties so sold to one or more 
of your party as auction-purchasers at such sales or to deliver 
or cause to be delivered moneys realised in such execution cases 
to one or more of your party as decree-holders, or to consent to the 
retention of properties so sold or moneys so delivered by one or 
more of your party as decree-holder and you also deceived the 
Judges of civil Courts who had decided the suits mentioned in 
in schedule C. attached hereto and thereby dishonestly induced 
them or attempted to induce them respectively to give effect to 
the false defence set up knowingly by one of your party, and to 
make valuable securitics (to wit, decrees in such suits declaring that 
the plaintiffs in such suits were not entitled to their respective law- 
ful claims or parts thereof ) and thereby committed an offence puni- . 
able under section a of the Indian Penal Code, and within 
the cognizance of the Court of Sesssions. And 1 hereby direct that 
you be tried by the said Court on the said charge.” 

There are three schedules to the said charge, schedule A. con: 
taining a list of the false ani fraudulent suits alleged to have been 
brought by the members of the conspiracy, schedule B being a list 
of the execution cases which followed the decrees in the suits men- 
tioned in schedule A, ani schedule C being the list of suits in 
which false and fraudulent defences were set up by the members of 
the said conspiracies. 

The matters referred to in the said charge clearly came within the 
purview of sections 203 and 2to of*the Indian Penal Code and might 
properly have been made the subject-matters of proceedinys against 
the accused under the provisions of the said two sections. The diffi- 
culty, However, sin the way of the prosecution lay in the fact that 
under the provisions of section 195 of the Code of Criminal Proce- 
dure cognisance of any offence punishable undePsections 209 and 
210, among others, could not be taken except with the previous | 
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sanction of or on the complaint of a Court in which such an offence 
has been committed, or of sorae other Court to which such Court 
was subordinate, and in this case the sanction which had been 
granted, by the Munsiff had been revoked by the District Judge, 
Mr. Cammiade in April 1921. The prosecution, therefore attenpt- 
ed to bring their case against the accused within the four corners 
of section 420 of the Indian Penal Code. Section 420 of the Indian 
Penal Code runs as follows :—“ Whoever cheats and thereby dis- 
honestly induces the person deceived to deliver any property by 
any person or to make, alter or destroy the whole or any part ofa 
valuable security or anything which is signed or sealed and which is 
capable of being converted into a valuable security, shall be punish- 
able with imprisonment of either description for a term which ‘may 
extend to seven years, and shall also be liable to a fine.” Now, in 
order to bring a case within the four corners of section 420 
Indian Penal Code, it would have to be seen in the first 
Instance whether the ingredients required by section 415 
Indian Penal Code, are present in the facts alleged against the 
accused. We must, therefore, turn to section 415 Indian Penal 
Code in the first instance and see what the ingredients required by 
that section are. Section 415 1uns as follows :—“* Whoever by deceiv- 
ing any person fraudulently or dishonestly induces the person so 
deceived to deliver any property to any person or to consent that 
any person sha'l retain any property or intentionally induces the 


person so deceived to do or omit to do anything which he would’ 


not Go or omit, if he were not so deceived, and which act or omis- 
sion causes or is likely to cause damage or harm to that person in 
body, mind, reputation or property, is said to cheat.” The ingre- 
dients required by this section, therefore, are :— 

I. Deception on any person. 

“2. (a) Fraudulently or dishonestly inducing that person 

(i) to deliver any property to any person or 

(i1) to consent that any person shall retain any property ; or 

(b) intentionally inducing that person to do or omit to do anyth- 
ing which he would not do oc‘omit if he were not so deceived, and 
which act or omission causes or is likely to cause damage or harm 
to that person in body, mind, tepufation Or property. j 

Mr. Manmatha Nath Mukherjee, who hds appeared on behalf 
of the appellants, in support of these two appeals, has assailed the 
learned Additional Sessions Judge’s charge to the jury on various 
grounds. It is unnecéssary for us, inthe view we have taken,eto 
refer to all the grounds urged by Mr. Mukherjee, but we shall 
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cor tent ourselves with noticing the more important of Mr. Mukher- 
jee’s grounds. In the first place, it is argued that the charge was 
bad, inasmu@h as there was not one conspiracy, which was referred. 
to therein, but evidence was allowed to be given of three conspira- 
cies in which the conspirators were different, the objects of the 
conspiracies were different and the conspiracies were held at 
different times. Itis complained that in the charge to the jury 
the above point was not mentioned and the attention of the jury was 
not drawn to it. In the second place, it is argued that the learned 
Judge’s charge to the jury was defec.ive inasmuch as the atten- 
tion of the jury had not been drawn to the following points arising 
on a charge under section 420 or 415 Indian Penal Code. In other 
words, it is argued that it ought to have been put to the jury that 
in order to make out the offence of cheating, not only should there 
have been delivery of property, but it had to be proved that it was 
property to which the accused was not entitled. Nextly it is argued 
that it ought to have been put to the jury that passing a decree is 
not tantamount to delivering property and there was no evidence 
whatsoever that anybody was deceived and that the person so 
deceived had delivered any property. It is also argued that there 
was no evidence as to the ingredients required in the second part 
of section 415 of the Indian Penal Code. lt is further argued 
that it should have been put to the jury that there were specific 
sections in the Indian Penal Code covering the real offences alluded 
to in the charge and alleged to have been committed by'the accused : 

and that the prosecution were not entitled to institute the present 
case complaining of other offences alleged to have been committed 
by the accused when sanction, as a matter of fact, had heen refused 
in respect ¿f a prosecution for the real offences committed by the 
accused. 

It has been represented to us on behalf of the appellants that the 
case put before the Sessions Judge was wholly different from the 
one indicated in the fiest information. In the first information it 
was alleged that the accused persons conspired to cheat numerous 
persons by bringing fraudulent civil suit»in the Courts at Burdwan 
and Shahabad. In the Sessions Court the prosecition changed 
their case and it was alleged that the real effence had been committ- 
ed against Courts of justice. No ‘sanction *for the prosecution of 
.Ofiences against Courts of juslice was available after the 3uth 
April, 1h2 t, When the District Judge revoked the sanction 
which had been previously granted by the unsill and in conse- 
quence thercof, the prosecution, it is alleged, had to fall back upon 
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section 420 Indian Penal Cola, baciuse it was realised that if the 
ease could be brought under the provisions of section 420 Indian 
Penal Code, it would not be necassary to rely on any sanction for 
the institution of the present proceedings. 

The charge delivered by the learned Additional Sessions Judge 
of Burdwan to the jury isa very lengthy document. This has been 
scrutinized on behalf of the appellants for the purpose of showing 
that the learned Judge misdirected the jury, in®that he did not 
draw the attention of the jury to the question as to whether the 
ingredients required by section 415 Indian Penal Cole were 
present in the facts alleged by the prosecution. The appellants 
urge that there are various other misdirections in the charg: bearing 
on the other grounds taken on behalf of the appellants. In the 
view we take as regards the learned Additional Sessions Judge's 
charge on the question as to whether the ingredients required by 
section 418 Indian Penal Csde are or are not present in the case on 
behalf of the prosecution, it will not be necessary for us to go into 
the other questions of misdirection arrued on behalf of the appel- 
lants. We, therefore, propo3e to confine ourselves to this ground, 
Viza Whether the learned Additional Sessions Judge's charge to the 
jury can or cannot be assailed on the ground that he had not put 
before the jury whether on the evidence adduced by the prosecution 
the ingredients reqrired by section 415 Indian Penal Code were 
satisfied. On behalf of the prosecution it has been made clear to us 
that they did not seek to bring their case within the latter or the 
second part of section 415 Indian Penal Code. The case for the 
prosecution is that unsuspecting Judges of civil Courts were deceiv- 
ed by the appellants, that the persons so deceived were induced by 
the appellants to pass decrees in certain civil suits and thereby 
induced to deliver properties, and it is alleged that by reason of 
these steps having been taken by the appellants, they committed 
the offence of cheating as defined in section 415 Indian Penal 
” Code. 

It is argued on hehalf‘of the prosecution that when Judges of 
civil Courts passed decrees in suits brought by the appellants or 
some of them, or when they passed orders in execution proceedings 
instituted by the appellants or some of them, they made valuable 
securities within the meaning of the definition’ contained in section 
30 Indian Penal Code and that they thereby delivered” properties, 
and, further, they would not have delivered properties if they had 
not been fraudulently deceived by the appellants or some of them, 
and that if that is so, the case is brought within the four corners 
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of section 418 Indian Penal Code. For the moment we will leave 
aside orders made in execution procsedinzs and confine ourselves 
to decrees. Now, “ valuable security” as defined in section 30 
Indian Penal Code denotes a document which is, or purports to bs, 
a doc iment whereby any legal right is created, extended, transferred, 
restricted, extinguished or released, or whereby any person 
acknowledges that he lies under a legal liability or has not a certain 
legal right. . The ord “ decree” has been defined in the Civil 
Procedure Code and it means the formal expression of an adjudi- 
cation which, so far as regards the Courts expressing it, conclusively 
determines the rights of the parties with regard to all or any of the 
matters in controversy in the suit. Let us see therefore whether 
a decree satisfies the definition of a valuable security. In our 
opinion a “ decree” does not come within the definition of a 
‘valuable security ;¥ a decree merely d-clares the existenc: of 
legal rights or the esting tishmert, extension, transfer or restric- 
tion of legal rights, etc; the rights are there, etc. and all 
that the decree do2s is that it formally expresses the adjudica- 
tion by the Court on the rights of the parties. Therefore 
a “ decree” is not a “valuable security’, but even ifa ‘ decree” 
did satisfy the definition ofa “ valuable security”, there was no 
delivery of property within the meaning of section 4t5 Indian 
Penal Code. When the Court paises a decree, it does not deliver 
any property, because the original decree remains in Court and the 
term “ valuable security,” assuming that the term is wide enough 
to include a decrea, can only apply to the Original document and 
not to any copy of a decree which may be supplied on application 
to the parties. The same arguments would apply to orders in 
execution. In the next place, who are the persons deceived accord- 
ing to the prosecution. They must be “ unsuspecting Judges” of 
civil Courts according to- the prosecution. No evidence has been 
adduced by calling the ‘ unsuspecting Judges” of civil Courts 
to speak to the factthit they were decaived, because the language 
of section 415 Indian Penal Code requires that the persons deceiv- 
ed must have delivered properties, etc? and in the circumstances of 
this case the fact that these Judges wére deceived could only have 
been spoken to by the Judges themselves, 

As has been stated above, the prosecutfon made it clear Gelai 
us that they did not rely upon the second part of section 415 Indian 
Penal Code ; it is therefore not necessary for us to enquire as to 
whether on any conceivable view of the matf®r, this case could have 
peen brought within the second part of section 415 Indian Penal 
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Code. If it were necessary to do so, we might point out, that the 
charge as framed does not cover a case coming within the second 
part of section 415 Indian Penal Code and that the evidence adduc- 
ed does not satisfy the ingredients of the second part of section 415 
Indian Penal Code. 


è 

The learned Additional Sessions Judge’s charge to the jury is 
defective in that it omitted to point out to the jury the matters to 
which we have drawn attention ; there was, therefore, misdirection of 
a very grave character, and in the circumstances we are constrained 
to set aside the verdict of the jury. We are satisfied that on no 
conceivable view of the matter could the case of the prosecution be 
brought within the four corners of section 415 Indian Penal Code. 
and, therefore, also of section 420 of the Indian Penal Code. In 
the view, therefore, which we have taken, it is not necessary for 
us to go into any details in respect of the other grounds taken by 
Mr. Mukherjee on behalf of the appellants. Tt is not to be under- 
stood, however, that the other grounds of Mr. Mukherjee are not 
substantial. Tne materials on the record, and especially the 
learned Additional Sessions Judge’s charge to the | jury, leave no 
other alternative to us but to come to the conclusion to which we 
have come. The prosecution was conducted during a very lengthy 
period and at great public expense ; that it should have been con- 
ducted in the manner in which it has been done, is regrettable ; 
but these appeals must stand or fall on the question of misdirection 
in the learned Addi'ional Sessions Judge’s charge to the jury, As 
has been stated above, we are satisfied that there has been misdirec- 
tion, and we are, therefore, bound to set aside the verdiet of the 
_ jury and to direct the acquittal of the appellants, which we do. 
The bail bonds will be cancelled. 


A. T. M. Appeal allowed : Conviction set aside, 
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SITA NATH. BASAK 
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MOHPNI MOHAN SINGH & otuers.* 


Co¢yright—Infringement of—Indian Copyright Act (IIL of totg), See. 3 
Fresumpltion—Existence of copyricht—Opinion of experts. - 


_ Where the defendant does not put in issue the eristence of copyright, there is 
an irrebuttable presumption that the alleged work isa work in which copyright. 
subsists and the plaintiff is the owner. 

The Court should be reluctant to sit as experts and to decide the question of 
infringement of copyright without the aid of expert evidence: GjJes v. Wil- 
crx (1) 

The proper course, in ordinary circumstances, in cases of infringement of 
copyright, is to.get the opinion of experts who might be appointed commissioners 


to investigate and report on the matters in issue. 

Appeal by the Plaintiff. 

Suit for damages for infringement of copyright. 

The material facts appear from the judgment. 

Babus Mahendra Nath Ray, Krishna Kishore Basak and Rama 
Prosad Mookezjee for the Appellant. 

Babus Sures Chandra Talukdar and Mahendra Ruma Ghose 
for the Respondents. 

The judgment of the Court was delivered by 


-Mookerjee J: 
right suit. 

The plaintiff is the author of a book entitled “ Adarshalipi-o- 
sharal Barna Parichay” which was first published onthe 3rd Novem- 
ber, 1902, and has since then passed through numerous editions. In 
1919, the defendants published two *books called respectively 
“ Nutan .Pathsala Adarsalipi” and ‘‘ Nutan Maktab Adarshalipi.” 
The present suit was instituted on the 12th May, r920, for damages 
and injunction. The damages claimed am$unted to Rs. 400 and 
ethe injunctions was valued at Rs. 9. On the ryth August, r920, 


This is an appeal by the plaintiff ina copy- 


"Appeal from Original Decree No. 103 of 1922, againgt the decree of W. N. 
Delevifigne Esq, District Judge of Dacca, dated the 23rd December, 1921. 


(1) (1740) 2 Atk. 143- 
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the first defendant alone filed a written statement. Theteupoi 
seven issues were raised on the 4th September, 1920 in the following 
terms : (1) “ Has the copyright of the plaintiff been duly register- 
ed? If not, is the suit maintainable. (2) Is the suit maintainable 
in its present form ? (3) Is the suit bad for misjoinder of causes of 
action? (4) Is the suit against public policy ? (5) Has the 
defendant infringed the copyright of the plainiiff ? (6) Is the 
plaintiff entitled to any damages ? If so, to what, extent ? and (7) 
what relief, if any, is the plaintiff entitled to? The plaintiff 
was examined in support of his case on the 16th December 
192r, At the conclusion of his examination-in-chief, the 
District Judge decided to hear the arguments, with the result 
that the plaintiff was not cross-examined on behalf of the 
defendants. The District Judge had evidently come to the 
conclusion that the plaintif had no case upon the plaint and his 
oral testimony. The suit was ultimately dismissed with costs on 
the 23rd December, rg2t. It may be noted at this Stage that under 
section 13 of the Indian Copyright Act, 1914, every sult or other 
civil proceeding regarding the infringment of copyright shall be 
instituted and tried in the High Court or the Court of the District 
Judge. This explains why the suit was tried by the District Judge 
though the claim was valued at Rs. 409. The nec:ssary conse- 
quence is that every decision ina suit of this description by the 
District Judge has to be brought up ‘to this Court on first appeal, 
We are of opinion that the suit has not been properly tried and 
that the relative situation of the contesting parties has not been 
clearly appreciated. 

The Indian Copyright Act, 1914, shows in section 3 that in 
the application to British India of the Copyright Act, 1911, (1 & 2 
George V Chap. 46), specific modifications have been made which 
are cnumerated in the five clauses of the section. Those clauses 
do not affect the question now raised before us for consideration. 
I'he position thus is that section 6 sub section °(3) of the Copy- 
right Act, r917, is applicable to this case. That sub-section is in 
the following terms : In any aetion for infringement of copyright in 
any work, the work shall be presumed ta be a work in which copy- 
right exists and the plaintiff shall be presumed to be the owner. of the 
copyright unless the defendant puts in isstfe the existence of the 
copyright or, as the case may be, the title of the plaintiff. The sub- 
section then makes provision for other presumptions when such ques- 
tion is in issue, In this,case, as already stated, the defendants did 
not put in issue the existence of the copyright. Consequently, there 
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was an irrebuttable presumption that the alleged work was a work 
in which copyright subsisted and the plaintiff was the owner „of the 
copyright. We start then with the statutory presumption, which’ 
cannot be rebutted, that the work put forward by the plaintiff isa 
work in which copyright subsists and he is the owner of the copy- 
right. l 

This position is supported by twə documents which were pro- 
duced in the trial Gourt but were not marked as exhibits. These 
documents are the order sheet in a previous litigation betweea the 
parties and a consent decree made therein on the rath August, 1916. 
It appears that the defendants had” published a book called “Sacht- 
tra Saral Adarshalipi, first part.” The plaintiff thereupon instituted 
a suit for damages and injunction on the ground that his copy- 
right in the work now put forward namely ‘Adarshalipi-o-Sharal 
Burna Parichoy’ had beea infringed. The suit was compromised 
by a petition dated the r2th August, 1916, and a decree was made 
accordingly. The petition of the compromise and the decree stated 
explicitly that the plaintiff's opyright to ““ Adarshalipi-o-Sharal 
Burna Parichay” written and published by him was established. The 
defendants were restrained from printing, publishing and selling 


“their books, called “ Sachitra Saral Adarshalipi Part I”, and were 


also castin damages. This explains why notwithstanding the 
assertion made in the fifth paragraph.of the written statement of the 
first defendant, namely, that " there was no originality whatever on 
the part of the plaintiff relating to the book in suit so far as regards 
its method and principle, the arrangement of the contents, the selec- 
tion of subjects and the headings of subjects and the block designs 
and the engravings”, no issue was raisedon the subject. The 
defendant clearly abandoned his allegation that the plaintiff had no 
copyright in respect of his books. There is consequently no escape 
from the position that the plaintiff has a copyright in the disputed 
book. This follows not merely from the statutary presumption, but 
also from the petition of compromise and the consent decree. 

The question which thus requires adjudication is, whether that 
copyright has or has not been infringed by the publication of the 
books of the defendants. The*suit cannot, in these circumstances, 
be dismissed, as it has been dismissed by the District Judze, on the 
ground that “there is ŝo reliable evidence that the forms of the 
letters, gvhich app2ar in all these books, are not in common use 
in printed Bengali; and in the absence of such evidence it is impos- 
sible to say that any of the forms is so pecultar as to suggest that 
the books published by the defendants are copies of the plaintiff's 
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book.” The true aspect of the case was not considered by the 
District Judge, and there is no indication that regard was paid 


either to the provisions of the statute or to the contents of the- 


consent decree. 

On these facts, the appellant has pressed ws to institute a 
minute comparison between his book and the books of the defend- 
dants, with a view to convince us that the copyright of the plaintiff 
has been infringed by the defendants. We have ‘been told that the 
books contain Bengali alphabets, compound letters formed by 
. the addition of vowels to consonants and by combination of two or 
more consonants, short sentences illustrating the use of compound 
letters beginning with the words arranged in alphabetical orders, 


names of persons containing compound letters, example of words 


formed of simple letters, specimens of handwriting, numerals up to 
100, figures representing the fractions of an anna and other lessons 
fit for beginners. We have been asked to conclude that the con- 
tents and arrangement of the book produced by the plaintiff have 
been copied by the defendant; that the material portion of the 
title itself has been adopted by the defendant, that the external 
Shape and size of the books are similar ; and that even the size and 
shape of many of the letters have a close resemblance. We have 
finally been asked to decree the suit, on the materials on the record, 


without opportunity afforded tothe defendants to meet the allega- ` 


tions of the plaintiff by the production of evidence. In our-judg- 


ment, it would not be safe to decide the case merely on the materials’ 
on the record, ‘It is plain that the nature and scope of the enquiry ' 


in suits of this description were not realised in' the Court below, 
and: it might lead to failure of justice if a decree were to be made in 


favour of or against the plaintiff. till the facts had been‘ 


explored. 

Apart from this, we are of opinion that in this class of cases, the 
Court should be reluctant to sit as experts and to decide the ques- 
tion of infringement of copyright without the aid of expert evidence. 
This view is supported by a long series of cases: In Gyles v. 
` Wilcox (x), decided by Lord Hardwick in 1740, he was asked either 
to form an opinion upon the question “himself or to send the case 
below to be determined by a fury. The question lo that case was, 
whether a book called the “New Common Liaw” was or was nol 
a piracy of the ‘History of the Pleas of the Crown, by Sir Mathew 
Hale. The matter obviously could not be decided without a close 
examination and comparison of the contents of the two books, Lord 
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lahang Hardwicke thought that it would be absurd to send the case to - 

1923. law to be examined bya jury, as the Chief Justice would be com- 

Sita Nath pelled to sit and hear both books read over, which was absolutely _ 

aie a necessary to judge between them of whether the one was only a 

Mohini Mohan. i HE 

pert copy of the other. The Lord Chancellor added that the Court is 

msonreecs F. not under an indispensable obligation to send all facts to the jury, | 

e but may refer them to a Master to report, where it is a question 


of nicety and difficylty and. more fit for men of learning to enquire . 
into than a common jury. This, he remarked, is One of those cases 
where it would be much better for the parties to fix upon two per- 
sons of learning and abilities in the profession of law, who would, 
accurately and carefully, compare them and report their opinion to 
the Court; the House of Lords very often in matters of account, 

` which are extremely purplexed and intricate, refer it to two! merchants 
named by the parties to consider the case and report their opinion , 
upon it rather than leave it to a jury ; and areference of the same . 
kind, in some measure would be the proper method. The opinion . 
thus indicated as to the propriety of reference to experts, has been 
adopted in subsequent cases suchas /ef-ys v. Bumweles (1), decid- . 
edini770: Curnin v. Bowles (2) decided in. 1786, ————— v. 
Leaabetter (3),. decided in 1799, Vesey v. Sweet(4), decided in 
1823, Mawman v., Tegg (5), decided in 1826, and Bell v. White- 
head (6), decided in 1839. 


. We are not unmindful that in Skrif v. Coates (7) Lord 
‘ Lyndhurst L. C. observed that as the case then before him 
was a case capable of inspection, the Court would exercise a prima 
facie judgment upon it, without referring the question, as 
was usually done, to a Master. In that case, the question was 
Whether a pattern was acopy of another pattern which was put 
forward by the plaintiff. The result, however, was that the case 
was ultimately sent to Jaw, in order that the question of the origi- 
nality of the pattern, which was alleged to have been pirated, might 
be investigated. In Jarrod v. Houeson (8), which was decided 
by Vice-Chancellor Wood in 1857 it was stated that, if necessary, the 
Court whould take pains to ascertain Row far the piracy extended so 
(1) (1770) Dioken’s Rep 429. | (2) (1p86) 2 Bi. C.C. 80; 1 Cox. 283. 
(3) (1799) 4 Ves. 681. 6 ° | (4) (1823) 5 Ves 709n. i 
(5) (1826) g Russ, 385 ; 26 R, R. 112. 
(6) (9839) 43 R. R. 465 ; 3 Jur. 68, 
(7) (1830) 1 Russ. and My. 1593 32 R. R. 179. 
#18) (1857) 3 K. & J. 708 ; 112 R. R. 357. 
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as to enable it to determine how far the injunction should extend. 
, The Vice-Chancellor added that he did not overlook the warning 
of Lord Cottenham in Bell v. Whitehead (1), that this might throw 
upon the Court considerable labour in analysing minutely cases of 
description. Reference may alsa be made to Lewi s v, Fullarton (2), 
Murray v. Bogue (3), waich show that the Court will refuse to 
order a reference and will proceed to compare the works and to 
ascertain the details, only where it can safely do so without an 
excessive expenditure of time and labour. This view has been 
` extensively adopted by the Courts of the United States, and it has 
been pointed out by the Supreme Court that the opinion and find- 
ings of the expart referee are not conclusive on the Court, but may 
be reviewed on exveptions : Callaghan v. Myers (4). 

We may take it, then, that the prop2r course, in ordinary cir- 
cumstances, in. such cases, is to get the opinion of experts who 
might be appointed commissioners to investigate and report on the 
matters in issue. Such a course, it is not disputed, would 
have been inevitable, if this Bench hid been so constituted that 
neither member was acquainted with the disputed alphabet. If for 
instance the cuntroversy had related to two primus written in Chinese 
characters, a reference to experts would have been unavoidable. 
We must accordingly decline to take the responsibility of a minute 
scrutiny of the alleged similarities and dissimilarities between 
the contents of the books before us, and we must further add that 
even if we embarked upon such an enquiry, no final decision 
could be reached, withovt opportunity affotded to the defendant 
to meet such case as might be made out by the plaintiff. 

The result is that this appeal is allowed, the decree of dismissal 
made by the District Judge set aside and the case remanded to him 
in order that the questions in controversy may be investigated in 
accordance with law on such evidence as may be adduced by the 
parties. Costs of this appeal will abide the result. We assess 
the hearing fee at one gold mohur. 


A. T.M. ° Appeal allowed : Case remanded, 
(1) (1839) 3 Jur. 68; 49 R. R. 465. (2) (1839) 2 Beav.6; 50 R. R. 8.4. 
(3) (1852) 1 Dr. 353 ; 94 R. R. 693. (4) 128 U. S. 617. 
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Before Sir yi Mookerjee, Knizht, Judge, and 
Mr. Justice Chotaner, 


BHUBAN MOHINI DASI AND OTHERS 


A v, 


KUMUDBALA DASI AND OTHERS.* 


Partition suit—Presumption—Properiy standing in th: name of Hindu femile 
—-Burden of proof—Sham transaction—Decision to rest on what —Test— 
Inconsistent pleadings—-Doctrine of advancement —Decree in partition’ suit, 
effect of —Title and rights of parties—Successive trials of different issues. 


There is no presumption that a property standing in the name of a Hindu 
female, who is a member of a joint ‘Hindu family, belongs to the joint- family and is 
not her stridhan property: Dewan Ran Bijay v. Indrapal (1) and other cases. - 


The person who impugns the apparent character of a transaction must not 
rely however solely on probabilities. He must show som2thing definite to estab- 
lish that it is a sham transaction, on the principle that the burden of proof lies 
upon the person, who claims contrary to the tenor of a deed and alleges that the 
apparent is not the real state of things; Asimut v, Hurdwiree (2\, and other 
cases. The decision of the Court shou'd rest not upon suspicion but upon legal 
grounds established by legal testimony: Seth Minis&lal v. Raja Bijoy Singh (3). 
The most important test to be applied in these cises is the source’ whence the 
consideration comes: Nrityamoniv. Lakhan (4) 


In the case of a pardanashin lady, her estate might, in the normal course of 
events, be looked after by her husband or her sons. 


Whether the husband of a Hindu female intended to make a gitt of the 
properties to her or took the conveyance in her name so as to make her only the 
ostensible owner, ts largely a question of intention. 


The doctrine of advancement in favour of wife or child does not apply in 
India: Bilas Koer v. Deoraj Ranjit (5). But the relationship is a circumstance 
which is taken into consideration in [ndia in determining whether the transaction 


is benami Or not. 


The Code of Civil Procedure does.not prohibit inconsistent pleadings and there 
is nothing to prevent either party from setting up twa or more inconsistent sets of 
material facts and claimipg relief thereunder in the affirmative. But th: litigant 
who avails himself of the rights to press inconsistent cases before the Court and 
endeavours to establish both the alternatives by contradictory oral testimony, 
places himself in peril and may find hims2lf entangled in inextricable difficulty. 


` Æ Appeal from Original Decree No. 181 of 1922; against the decree of Babu 

Nalini Kanta Basu, ‘ Subordipate Judge of 24, Pergannas, dated the 16th 
February, 1922. d 

(1) (4899). R. 26 I. A. 226; I. L. R, 26 Cale. 871. 

(2) (1870) 13 M. I. A. 3953 5 B. L., Re 578; 14 W R. P.C. 14. 

3) (1920) 25 C. W. N. 400. ~ 

%4) (1916) I. L. R. 43 Calc. 660; 24 C. Le J. 1; 20°C. W. N. 522. 

(S) (1915) L.R. 42 1. A. 202; LL R. 37 AlL 557; 22 Go Le Jesi: 

D 


| TOO 0 AOT m ea akh LR ah it a aaa kan RTT a ahaaa La A a 
a e 
e 
d 
Vou, XXXIX] HIGH COURT., 146 
: w 

All the joint properties which belong tothe family, must be included in a Civic. 
partition suit. But, if by mistake, fraud or like reason, or by consent of co- 19236 
owners acting innocently and fairly, a partitton of a portion only of their estate wees - 
has been made, whether by order of the Court or otherwise. there is no reason saa pare 


why the Court should not subsequently grant a division of the remainder at the 
instance of one or more of the co awa’: The eff:ct of aWecree ina partition 
suit leaves untouched the joint title and possession of the parties in the remainder: 
Jogendra v Baladeo (1). 

All questions involving the title of the parties and sheir right to any relief 
within the issues, are judicial in character, and must be determined by the Court, 
such determination to be made ordinarily by the Court ‘and incorporated in the 
interlocutory decree before any partition is made or directed: Upendra ve 
Umes (2) and other cases. 

The Court has ample authority to direct successive trials of different issues 
and even to record interlocutory judgments thereon, to be made the basis of the 
final judgment at the conclusion of the trial of the whole case: Annapurna v, 
Golapmani (3). : 

Appeal by Defendanis Nos. 3 4 and 5. 
Suit for partition of joint family properties, 
The material facts appear from the judgment. 
Babu Harendra Kumar Surbadhthari for the Appel'ants. 
Babu Surendra Nata Basu for the Plaintiff Resoon lent, 
Babu Paresh Nath Mukherjee for the Defendants Respondents. 
C, A. V. 
The judg nent of the Court was delivered by 
Mookerjee J: This is an appeal by the third, fourth and fifth 
defendants ina suit for partition of joint family properties. The 
relationship of the paries may be gathered-from the: following 
genealogical table : 
meena Kasyapi 


ns er a aaa aaa aaa aaa ata aana | man 


Rasik 
W. Jnanadamayi. 


Navin 
D. 21. 11. 1899 
wW. Bhnhanmohini 
Def. xr. è 


D. 24. 12. 1922 





| |. |. | 

Behart Hiratal Amrita Nani Mani Makhan 
Def. 2 Def. 3 Def. 4 Det. 5 d. 20. 9. 1918 
= W. Kumudbala 
° ° PIF. 

|. 
Rajani Sajani l 
Def. 6 Def. 7 


(1) (1907) I. L. R. 35 Cale. 961; 6 C. L. J. 735; 12 G. W. N. 127. 
(2) (1910) t2 C. L. J. 25; 15 ©, W. N. 375.. (3) (1922) 35 C. L. J. 549. 
; ; h 3 
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The founder of the -family, Digambar Kasyapi, left two sone 
Nabin and Rasik. Nabin amassed a considerable fortune and 
died on the 21st November, 1899. He left a widow Bhuban Mohi- 
ni and six sons. One of them, Behari, died leaving two sons, 
Rajani and Sajani. Another son, Makhan, died on the zoth 
September, 1918, leaving a widow Kumudbala who had been mar- 
ried to him for thirty years. It is common ground that the sons 
of Nabin formed a joint Hindu family governed by the Dayabhaga 
law. On the 31st March, toro, Kumudbala, the widow of Makhan, 


‘instituted the present suit. for partition of the joint family estate. 


Her mother-in-law Bhubanmohini was joined as the first defendant ; 
her surviving brothers-in-law were the next four defendants; and 
the sons of her deceased brother-in-law were two other defendants. 
The Subordinate Judge decreed the suit on the 16th February, 1922 
and made_a preliminary d cree, awarding the plaintiff a share of 
specified properties and giving various incidental direction’. The 
present appeal was lodged in this Court by three of the defendants 
on the 7th June, 1922. During the pendency of the appeal, the 
first defendant Bhuban Mohini died on the ayth December, 1922. 
We have heard the appeal on the record and without a printed 
paper-book, because the parties found themselves in a position of 
considerable embarrassment, owing to the inability of the receiver 
in charge of the estate to collect sufficient funds for the conduct of 
the litigation. Thedacts have been placed before us in detail by 
Mr. Sarbadhikari who-has argued tha case on behalf of the appel- 
lants very fully, and we have also looked into the record for our- 
selves. 

The preliminary decree made by the Subordinate Judge has 
been assailed substantially on three grounds, namely, first, that the 
properties which stand in the nameof Bhubanmohint should have 
been regarded as her self-acquisition and not as part of the family 
estate liable to be epartitioned; secondly, that if the properties 
which stand in the name of Bhuban Mohini are found to have been 
acquired, not from her own funds fut with the money of her 
husband, they should have been regarded as given to her in abso- 
lute right; and, thirdly, that the Subqrdinate Judge should not 
have made an order on the defendants for discovery of joint 
properties otber than those included in the suit, 

As regards the first point, reference has been made to eight 
conveyances, dated 26th January, 1873 for Rs 50, rst May, 1887, 
for Rs. 400, 5th November, 1888 for Rs. 150, 15th September, 1897 


` 
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for Rs. 300, gth November, 1892 for Rs 475, 27th July, 1898 for 
Rs. 112, 14th August, 1898 for Rs. 16 and 1st October, 1898 for 
Rs. 200. The properties acquired under these documents are 
claimed by the plaintiff as included in the family estate though. they_ 
all stand in the name of Bhuban Mohini. Bhubon Mohini, on the 
other hand, maintained that the consideration in each instance 
-was paid by her, and the properties formed her exclusive stridhan. 
In this, she was supported by three of her sons, the present appel- 
lants. Another son, however, the second defendant and the two 
grandsons, the sixth and seventh defendants, disputed her allegation 
and supported the plaintiff. It may be observed in passing that 
originally one written statement was filed on behalf of all the 
defendants jojntly ; but, later on, the second, sixth and seventh 
defendants stated that they had no knowledge of the written state 
ment and took up a position hostile to that maintained by the third, 


fourth and fifth defendants. This dissension among the defendants | 
has undoubtedly tended to weaken their opposition to the claim’ 


put forward by the plaintiff. 

Before the evidence is examined, we may usefully recall that as 
pointed out by the Judicial Committee more than once, there i is no 
presumption that a property standing in the name ofa Hindu 
female, who is a member of a joint Hindu family, belongs to the 
` joint family and is not her stridhan property: Dewan Ran Bijay V. 
Indrapal (1); Dharani Rant v. Krishna Kumari (2) reversing 
Chowdrant v. Tariny (3) which had disapproved of Bindoo 
v. Pearce (4); Thakro v, Ganga Prasad(s). The same 
principle will be found recognised and apptied in Nara- 
Jana v. Krishna (6) ; Narasimma v. Srinivasaragava (7); Bai Moti- 
vahoo v, Purshotam (8); Durgaprasad vw. Pranktshna (9) and 
Pratab y. Sarat (10). The rule thus enunciated must be coupled 
with the elementary principle that the burden of proof lies upon 
the person who asserts that the apparent is not the real state of 
things. It is important to bear in mind in thisg class of cases that, 


“as pointed out by the Lord Phillimore in Seh Maniklal v. Raja 
(1) (1899) L. R. 20 I. A. 220; I. L. R. 26 Cale. 871. ° 


(2) (1886) L. Rs 13 I. A 70; I. L. R. 13 Cale. 181. 
(3) (1882) 1. L. R. S Cale: 545; 11 C. L. R ál 


(4) (1866) 6 W. R. 312. s 

(5) (1887) L. R. i5 1. A. 29; I L. R. 10 All. 197. 

(0) (1884) I. L. R, 5 Mad. z214. (7) (1909) L L.R. 33 Mlad. iiz. 
(8) (1904) I. L. R. 29 Bom. 306. fo) 3 Pat. L, W. 341. 

(10) (1920) 33 C. L. J. 201. r 
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Bijay Singh (1), the decision of the Court should rest not upon 
suspicion but upon legal grounds established by legal testimoney. 
This recalls the earlier prououncements to the same effect by Lord 
westbury in Sreeman v. Gopaul (2), and by Sit Lawrence Jenkins 
in Mina Kumari». Bijay Singh (3). But we are not unmindful that, 
inthe words of Lord Hobhouse in Uma Pershady. Gandharp 
Singh (4), and of Lord Shaw in Muhammad Muhbub v. Bharatin- | 
du (5), as benami tmansactions are very farailiar in Indian practice, 
even a slight quantity of evidence to show that it wasa sham 
transaction may suffice forthe purpose. The person who impugns 
its apparent character must not rely however solely on probabilities, 
as Lord Buckmaster observed in Jrshad Ali V. Kariman (6). 
He must show something definite to establish that it is a shan 
transaction, on the principle that the burden of proof lies upon the 
person, who claims contrary to the tenor of a deed and alleges that 
the apparent is not the real state of things : Azimut v. Hudeewar (7) 
Faez Buksh v. Fukeeroodeen (8); Suleiman v. Mehndi Begum (9) ; 
Nirmal v. Makoned (10); Moti Lal v. Kundan Lal (11). 
The most important test to be-applied in these cases is, as 
observed by Mr. Ameer Ali in Writyamont v, Lakhan 
Chandra (12), ‘the source whence the consideration came. 
Sir George Farwell formulated the same test in different language, 
when he observed in Bilas Kor v. Desraj (13), that, where it is 
asserted that an assignment in the name of one person is really 
for the benefit of another person, the principle applies that the 
trust of the legal estate results to the man who pays the ‘purchase 
money. Tothe same effect isthe decision of tae Judicial Com- 
mittee in Pardati v. Baikuntha (14), which recalls the earlier pro- . 
nouncements by Lord Campbell in Déurm Das v. Shama 


(1) (1920) 25 C. W. N. 4c9. 

(2) (1866) 11 M. |. A. 28 (43); 7 W. R. P. C. 10. 

(3) (1916) L. R. 44 LeA. 72; 1. L. R. 44 Calc. 662 ; 25 C. L. J. 508; 
(4) (1887) L. R. 14 1. A 127; |, L. R. 15 Cale. 20. 

(5) (1918) 23 C. W. N. 321. J 

(6) (1917) 28 C, L. I. 173; 22 C. W. N. 530. 

(7) (1870) 13 M. L. A. 395; 5B. L. R. 578; 14 W. R. P.C. i4. 

(8) (1871) 14 M. 1. A. 234 ; 9 B. L, R. 4506.” 

(9) (1897) L. R. 25 1. A@ 15; I L. R. 25 Calc “473° 

(10) (1898) L. R. a5 I. A. 225; I. L. R. 26 Cale..11. č 

(at) (ł917).25 C. L. J. 581 P. C. ; 21 C. W. N. 929 P. C. 

(12) (1916) I. L. R. 113 Calc. 660; 24 C. L. J. 1; 20 C. W. N. 522. 
(13) (1915) L. R. 42 1. A. 202; I. L. R. 37 All. 557 ; 22 C. L. J. 516. 
(14) (3913) 19 C. L. J. 129; 18C. W. N. 428. 


` . @ 


VoL. XXXIX.) titGH COURT. 


Soondvé (1), and by Knight Bruce, L. Ja, in Gofeekrist v. Gungaper- 
saud (2). Where, however, from tha lapse of time, direct 
evidence of a conclusive or reliable character is not forthcoming, as 
tothe payment of consideration, the case must bs dealt with on 
reasonable probabilities and legal inferences arising fram proved or 
admitted facts. Sir Arthur Wilson emphasised this when he 
observed in Dalip v. Chaudhrian (3), that if the evidence on 
neither side ig wholly convincing as to the fundamental criterion, 


be . 
namely, the source of the purchase money, if the evidence given. 


and withheld is open to adverse criticism, the Court must rely on 
the surrounding circumstances, the position of the parties and 
their relation to one another, the motives which could govern their 
actions and their subsequent conduct, including their dealings 
with or enjoyment of the disputed property ; see Upendra V. 
Purendra (4). We must further look to the substance of the trans- 
action as evidenced in the deeds of the parties, not “permitting the 
real question to be obscured’ by what Kaight Bruce L. J., calls in 
Hunooman v. Babooee (5), the form of expression, the literal 
sense, nor by what Lord Macnaghten describes in Za? Achal Ram 
v. Raja Kazim (6), as exhibitions of the art of the conveyancer in 
the shape of recitals of obviously untrue, statements introduced 
to impart some additional solemnity to an instrument: Promode 
Kumar Roy v., Madan Mohan Saha (1); Lalit Mohan vy, Manoran- 
jan (8); Jasoda v. Balaram (9) The same view, was recently 
emphasised vy Lord Atkinson in Arab Ali v. Mahmud Alt (10) 


and by Lord Phillimore in Rat Radhkakrishna v, Biseswar (ti). 


In the case before us, it was asserted by Bhuban Mohini that she 
had her own private funds which enabled her to purchase the dis- 
puted and other properties. She alleged that she had received 


Rs. roo from her father and Rs. 500 from her maternal grande. 


mother and that she used to carry on a money-lending business. 
She was eighty years old when her deposition was taken in 1921r. 
She could give no indication as to the time gr occasion of the 
allezed gifts; mor were any accounts produced of the alleged 


(1) (1843) 3 M. L Ae 229; 6 We R. P. C. 43. 
(2) (1 854) 6M.). A. 53. 
(3) (1908) L. R. 35 1. A. 104 i, I. L. R, 30 All, 258, 


_ (4) (1915) 21 C. W. N., 289. e 
(5) (1856) 6 M. I. A. 393; 18 W. R, 81 note. 
16) (1904-5) L. R. 321. A. t113; L L, R. 27 All. 271. s å 
(7) (1922) 36 C. L., J. 395 (400)- (8) (1922) 36 C. L. J. 208 (211). 
(9) (1922) 35 C. L, J. 589 (591). (10) (1924) 35 C. L. J. 554 P,G. 


(11) (1922) L. R. 49 tl. A-312; 37. L. }. 430. 
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money-lending business. No independent witness was brought 
forward to corroborate her story. On the other hand, witnesses 
for the plaintiff asserted that neither the paternal nor the maternal 
relations of Bhuban Mohini were weil-to do people who were likely 
to have made gifts of money to her; this much is plain that those — 
families and their properties, if any, bave ‘compl:tely disappeared. 
As against this, we have the undisputed fact that Nabin, the hus- 
band of Bhuban Mohini, prospered in life and acquired consider- 
able sums of money jand there is no question that during the 
period of acquisition of the disputed properties in the name of 
Bhuban Mohini, the requisite funds could have been provided by 
her husband. On this state of the evidence, the Subordinate 
Judge declined to believe the story that Bhuban Mohint possessed 
any stridhan obtained from her paternal and maternal relations and 
provided the requisite sum from such separate fund. Tne Subor.i- 
nate Judge has also pointed out that onthe 8th Murch, t910, and 
and May, 1917, the third defendant ,Amrita, who now supports the 
story of his mother, executed mortgages of the disputed properties 
on the allegation that they belonged to his father. This defendant, 
at any rate, has not treated the property as the stridhan of his 
mother ; although it is not clear that she was aware of these transac- 
tions. We may add that upon the question of possession, the 
evidence is ambiguous. The properties were managed by Nabin, 
and, after his death, by his sons. Tnis however would not neces- 
sarily millitate against the theory that they belonged to Bhaban 
Mohini; for in the case of a pardanashin lady her estate might, in the 
normal course of events, be looked after by her husband or her 
sons. But it is important to bear in mind that there is no reliable 


evidence to show that the income was actually enjoyed by Bhuban 


Mohini. On the whole, we are of opinion that the evidence as to 
the source of the consideration money and the treatment 
and possession of the disputed properties amply justi- 
fies the conclusien of the Subordinate Judge that they 
were not the sel@acquisitions of Bhubon Mohini. In this connec- 
tion, we may recall the observations of Lord Buckmaster in Wada- 
kishore Mandal v. Upendratishore Mandal (1); “In appeals, the 
burden of showing that the judgment appealed from is wrong lies 
upon the appellant. If{all He can show is aicely balanced culcula- 
tions which lead to the equal possibility of the j1igment on either 
the one*side or the other being right, he has not succeeded.” It 
is not necessary to invoke this doctrine against the appellant, 


q) (1921) 35 C. L. J, 116 P. C; 26C. W. N., 323, 
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because, for reasons that have already been stated, the case set up 
- by them fails ; nevertheless, the fact that the trial Judge has dis- 
believed the story narrated by the first defendint, is a factor which 
cannot altogether be ignored. The first point urged by the appel- 
lants must consequently fail. 

A3 regards the second point, the plaintiff respondent has urged 
that the theory of advancement was not put forward in the trial 
Court and should not be entertained here. It ca#inot be seriously 
disputed that the alternative position talcen up by the appellants 
contradicts the case attempted to be established by evidence before 
the Subordinate Judze. The contesting defendants have hitherto 
maintainéd that the disputed properties were purchased by the 
lady with her own monsy. They now turn round and contend 
that the properties w2re acquired by her hu.band with his own 
money but in her name, because he intended to make an absolute 
gift of them in her favour. It may be conceded that the Code of 
Civil Procedure does not prohibit inconsistent pleadings, and that 
there is nothing to prevent either party from setting up two or more 
inconsistent sets Of material facts and claiming relief thereunder in 
the alternative. A plaintiff may rely upon several different rights al- 
ternatively, although they may be inconsistent ; so, a defendant may 
raise, by his statement of defence, without leave, as many distinct 
and separate, and, therefore, inconsistent, defences as he may think 
proper. This is fully established by the decision of the ull Bench 
in Narendra v. Abhoy Charan (1), and illustrations of the applica- 
tion of this doctrine to inconsistent claims by the plaintiff may be 
found in Mati Lal v. Judhistir (2), and Official Assignee v. Bidya- 
sundari (3), and to confl.citing defences by the defendant may be 
gathered from Purnendu v. Dwifendra, (4) and Rang Behari v. 
Rackhya Lal (5). But, as was emphasised in some of these cases, 


the litigant who avails himself of the right to press inconsistent . 


cases before the Court and endeavours to establish both the alter- 
natives by contradictory oral testimony, plainly ‘laces himself in 
peril and may find himself entangled in inex'ricable difficulty ; fer 
evidence adduced in support of “two absolutely inconsistent cases, 
which are mutually destructive, can hardly be expected to secure 
confidence. Apart from this, there is no valid answer to the objec- 
tion of the plaintiff respondent that she cannot ‘how be called upon 


(1) (1906) L. R. 34 Cale. 51; 4 C. L. J. 437- 

(2) (1915) 22 C. L.-J, 254; 20 C, W. N. 310. 

(3) (1919) 30 C. L. J. 428; 24 C. W. N. 145. 

(4) (1907) 8 C. L. J. 299. , (5) (1911) 15 C. Ja J. 439 
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to meet a case which was not pat forward in the trial Coact. Waa- 
ther the husband of the fiest defendant intente1 to mika a gift of 
the properties to her or took the conveyancas in her name so as t? 
make her only the ostensible owner,is largely a question of intentio 1. 
The facts relevant for the determination of this question of inten- 
tion have not been explored. We cannot overlook that there are 


numerous instances of cases in the reports where purchases in the 
. name of.female members have led to controversies.—whether the 


acquisition was for the benefit of the lady or of the person who 


: found the money; see Kam Nariin v Muhammat Kazi (t); 


Muhammad Mahbub v.. Bharat Indu (2); Basar Khaav. Leakit 


`. Hossain (3); Neitvamimi v. Lakshman Chandra (1). In this 


connection, it is important to bear in mind that, as emphasised by 
Sir George Farwell in Bilas Koer v. Droraj Ranjit Sing? (5), 


‘the doctrine of advancement in favour of wif2 or child doss nət 


apply in India: Gofeekvitta v. Gungapersaud (6), but the. relation- 


- ship isa circumstance which is taken into consideration in India in 
. determining whether the transaction is benami or not. This was 


apparently overlooked in Adiul Rakin v Mirathryrz (7) But, the 
true position was clearly recapitulated by Lor] Atkinson in Ker- 
wick v Kerwick. (8) where he observed as follows : 

“Tt has been estahlished by the decisions in tha cise of Gopee- 
heist Gosain’ v. Gungipersaul Gosain (6), and Molai Sayyul 
Uthur Ali v, Bebee Ultaf Fatima (9), that owing to the wide- 
spread and persistent practice which prevails amongst the natives 
of India, whether Mahomedan or Hindu, for owners of property 
to make grants and transfers of if benami for no obvious reason or 


‘apparent purpose, without the slightest intention of vesting 
. in the donee any beneficial interest in the property granted or 
- transferred, as well as the usages which these natives have adopted 


and which have been protected by ‘statute, no exception has ever 
-been engrafted oy the general law of India negativing the presump- 


‘tion of the resulting trust in favour of the person providing the 
‘purchase money, such as has, by the Courts of Chancery in the 


exercise of their equitable unsdicnon, been engrafted on the 


(1) (1893) L. R. 26 1. A, 48; LELER, 46 Cale. 229. ; 
(2) (1918) 23 C. WaN. 321 P.C. Gf (1309) 23 C. wW. N. B4t PC. 
(4) (1936) I. L. R. 43 Cale. G60 P. C; 24 C. Lij te 
(8) (rots) LR. 42 1. A 201; L L. R. 37 All $ss7; 2 C. L. J. 516. 
(6) (1854) 6 M.A. sy. |. (7) 3 Mad. LAW fist. 
e (8) (1920) L. R. 47 l. A. 2753 3a C L. J. 490. 
(9) (1869) 19°M, 1, A. 233, 
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corresponding law in England in those cases waere a husband or Aie 
father pays the money and the purchase is takenin the name of a 1923. 
wife or child. In such a cise there is, under the general law in Bhuban 
India, no presumption of an intended advancement as there isin kumuiba Dai. 
England.” ' ° E 
SAs rjee, Fo 
We are consequently of opinion that the appellints cannot aa kiki 4 


possibly succeed on the second point, which was not urged in the 
trial Court and waich the p'aintiff hitherto had n> opportunity “to = 
controvert. | 
As regards the third point, there can be na doubt that the 
Subordinate Judge has properly mads an order for discovery. All 
the joint properties, which balonz to tha family, must be included 
in the suit. The conte.ting defendants cin gain no p2rmanent 
advantage by the exclusion of any of tha joint properties from this 
litigation. | It is well-established that although c2 owners cannot e 
enforce a pirtition of a part only of the common lands, leaving the 
rest undivided, and although the entire property must b2 included 
in the partition, yet if, by mistake, fraud or like reason, or by con- 
sent of the co-owners acting innocently and fairly, a partition of a 
portion oily of their estate has been mide, whether by order of the 
Court or otherwise, th3re is n> reason why th? Court should not 
subsequently grant a division of the remainder at the instance of one 
or more of the co owners. The substanc of the matter is that the 
efect of a decree ina partition suit leaves un‘ouched th? joint title 
ani possessson of the pirties in the remainder: Jogendra Nath 
Rai v. Baladeo Das (1). Consequently, itis to the in‘erest of all 
pirties concerned that all the joint properties should be ascertained `~ 
and included in this suit, and any controversy as to whethera pirti- 
cular property alleged to be joint really possesses that chiracter or 
not, must be determined before the preliminary decree is made R 
As was pointed out in Upendra Nath v. Umes Chunder(2), Satya 
Kumar v. Satya” Kripal (3) and Tincowri v. Suttya Doyal (4) ; all 
questions involving the title of the parties and their right to any 
relief within the issues, are judicial in character, ani must be deter- 
mined by the Court, such determination to be mide ordinirily by 
the Court and incorporated in the interlocutory decree before any 
partition is made or directed. From this standpoint, the order for 
‘discovery made by the Subordinate Jude may be open to the 
criticism that it should hive been made and carried° out before the 


(1) (sgo7) 1. L. R. 35 Cale. 961 ; 6 C. L. J. 735; 12 C, W.N. ny 
(2) (1910) 12 C. L. J. 25; 15 C. W. N. 375. 
(3) (1909) 10 C, L. J. 503. (4) (1889) 6 C. L, J. 105. 
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preliminary decree was passed. Such an objection,-if taken, must 
be deemed unsubstantial; because, as expliined in Azsapurna v. 
Golapmani (r), the Court has ample authority tp. direct successive 
trials of different issues and even to, record interlocitory judzmants 
thereon, to be made the basis of the final julzment at the conclu- 
sion of the trial of the whole case.. Taere is thus no reason why we 
should not conirm the preliminary decree as mide by the Subordi 
, nate Judge, and leavg it open to-him to make a supplemental -pre- 
‘liminary decree in respect of such additional joint properties as the 
defendants may be co npelled to discover.o1 oth in pursuance of 
his order. Tha third point, like the first ani the second, must con- 
sequently fail. | 

The result is that the decree made = the Subordinate Judge 
is affirmed and this appeal dismissed. with costs. We assess the 
“hearing fee at fifteen gold. mohurs.. 
| The receiver, now in c harge of the estate will continue (until 
otherwise ‘directed by the Subordinate Judge) till the final decree 
for oo has been made. ú 


ATAN Kg Appeal dismissed 


(1) (1922) 35 C. L. J. 530. 
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APPELLATE CRIMINAL. 


` Before Mr. Justice Chitty; and Mr. Justice Richar dson. 


E; “KALI DAS BASU 
; | i 
KING-EMPEROR.* 


Conspiracy— Proof depending on participation in over! act—Frosecution, if to 
“Srove negative—Association with conspirators. - ° 


When the proof of a conspiracy depends upon proof of the participation of the 
accused in an overt act which itself amounts to an offence, the proper course is to 
put-the accused on their trial for that offence: O'Connell v. The Queen (1). 

It is not incumbent on the prosecution to prove the negative. 

The evidence of association of the accused with any of the conspirators is not 
enough by itself to convict him of being one of the partics to that conspiracy. 

- Appeals by the Accused under section 419 of the Code of Cri- 
minal Procedure. 


Pi. a 


s The material facts appear from the judgment. 


Mr. S. R. Das (Counsel), Babus Dasarathi Sanyal and o 
Chandra Mallik for the Appellant (Kali Das Basu) in Appeal No 
336, 


Messıs J. Chaudhuri and S. R. Bonerjee. (Counsels), Babus 
Keshab Chandra Gupta and Narendra Nath Sett for the Appellant 
(Narendra Nath Banerjee) in Appeal No. 345. 


© Mr. Bagram (Counsel), Babus ‘Atulya Charan Bose and Santi- 
moy Majumdar for the Appellant (Bhujanga Bhusan Dhur) in 
Appeal No. 346: 

Babu Santosh Kumar Basu for the Appellant (Haridas Dutt) 
in Appeal No. 348. ` 


Zhe Advocate- General, Mr. P. L. Buckland and Babu Nirode 
Chandra Chatterjee for the Crown, | 


The judgment of the' Court was as follows : 


The four appellants Kalidas Bose, Narendra Nath Bannerjee, 
. Bhujanga Bhushan Dhar and Hari Das Dutta have been convicted 
by the Chief Presidency Magjstrate of an offence under section 120 
B Indian Penal Code read with section 19 of, the Arms Act (XI of 


*Criminal Appeals Nos. 336, 345, 346 and 348 of 1935, againstethe orders of 
D. Swinhoe Esq, Chief Presidency Magistrate of Calcutta, dated the goth 
March, 191 A r 
(a) (1844) 11 Cl. & F, 155 (403). 
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1878) and section 109 Indian Penal Code and sentenced each to 
2 years rigorous imprisonment. ‘Two charges were framed in the 
Magistrate’s Court against the four appellants and three other per. 
sons, Anukul Chandra Mookerjee, Girindra Nath Bannerjee, and 
Asutosh Roy, one,under section 120 B. Indian Penal Code read 


. with section 379 and 109 Indian Penal Code, and the other under 


section 120 B read with section to (f) of the Arms Act and section 
10g Indian Penal Cade. Anukul, Girindra and Asutosh were acquitt- 
ed on both charges being given the benefit of the doubt. The four 
appellants were convicted in the second charge only. Three other 
persons Baidyanath Biswas, Purba Doyal Marwari and Upendra 
Nath Sen had also been put upon their trial, but on the r2th 
November, rgr4, the case against them was withdrawn and they 
were discharged. l 

Both the charges alleged the conspiracy of the seven accused 
with one another and with Srish Chandra Mitter, Bepin Gangull, 
Suresh Ganguli, Ganesh Chandra Bose and others unknown. The 
charges of conspiracy were framed in general terms; but the overt act, 
on which the prosecution relied on each charge was the theft of 
some so Mauser pistols and 46000 cartridges from Messrs. Rodda 
& Co. and the subsequent transportation of those pistols and car- 
tridges from one part of the city to another. 

That part of the prosecution case which established the theft 
of these pistols and cartridges by Srish Chandra Mitter, up to the 
point when he deposited them at what has been called the Iron- 
yard in Malanga Lane is not challenged by the appellants, It is 
unnecessary therefore to set it out in detail. Suffice to say that the 
offence was committed by Srish Chandra Mitter on 26th August 
1914, and the goods deposited by him at the ironyard early in the 
afternoon of that day. Srish did not attend Messrs. Rodda. &. 
Co’s office on the 27th or 28th. On the 28th Mr. Prike was sent to 
find him at his house but he was not to be found. On 29th August 
1014 another clerk was sent to take delivery of the remainder of 
the consignment, of which fhe goods in question formed part. It 
was then discovered that these goods were missing, and information 
was given to the Police, who took immediate steps in the matter. 
Srish Chandra Mitter disappeared from%7th August 1914 and lias 
not yet been traced. Kali Das and Narendra” were arrested on sus- 
picion gn 30th August, 1914. Bhujanga was arrested at his house 
on ist September on the identification of the two coachmen Nur 
Mahamed and Shaikh Abdul. Haridas Dutt was not arrested until 
11th October 1914. “The case against him rests on an entirely 
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different footing and must be separately dzalt with. Tha case 
against Kalidas, Narendra and Bhujinza though the evidence 
diverges at certain points is in the main the sanz. Their appaals 
may therefore be conveniently taken together, any points of diffe- 
rence being noted. We may first notice the evidence of association 
of these appellants with one another, with Srislt Cnandra Mitter, 
and other persons who were or may have been members of the cons- 
piracy charged. The conspiracy in the charge is placed between rst 
March and 3oth August rgr4. Kalidas Bose, who lives at 7 Hal- 
dar’s Lane, was in rgr2 secretary of the Niswa Hitaishini Sabha 
and after that a member. Girindra Bannerjee was also a member, 
while Srish Chandra Mitter used to collect rice for the Sabha. 
This was no doubt a non-political society, but the object of the 
evidence relating to it was to prove acquaintance at least 
between Kalidas, Girindra and Srish Chandra Mitter. Kalidas at 
first, When questioned by the poltce, denied acquaintance with 
Srish Chandra Mitter. He now admits it, as he could hardly help 
doing, seeing that it his been abundantly provel. Srish Chandra 
Mitter (P. W. 42) speaks of Kali Das, Anukul and Srish consorting 
together at the wrestling yard at 23 Madan Boral’s Lane. 

Kalidas used also to attend the Hindu Mahal Debating Union, 
which held its meetings at 4-3 Malanga Lane, where Girindra and 
Narendra reside. Kalidas was seen in Wellington square in April 
and May with Girindra, Anukul, Khagendra, Srish Pal and others. 
Srish Chandra Mitter and Sailendra Singh were also seen there by 
Kiran Chandra Sen in company with Kalidas and two or three 
others. On 17th. May Kalidas’ house 7 Haldar’s Lane, was 
searched. On his bed was found a copy of "“ Anarchy and Anar- 
chists” by Michael J. Sehack with marginal notes in violet pencil, 
which however have not been shown to be in Kalidas’ handwriting. 
In his room were found copies of the " Karmajogin” and ‘ Desher 
Katha” a proscribed work, a copy of the trial of Balgobind Ganga- 
dhar Tilak, and the Book of High Explosives by Alfred Nobel. 
‘There was also found correspondence which showed that Kalidas 
was an intimate acquaintance pf Narendra and Girindra, 

= Itis argued here that acquaintance is nothing and that the 
articles found on the search do not indicate any crimiral 
intent. No doubt iteis not a crime ¿to know criminals, 
As to the discovery of the things found at 7 Haldar’s Lane 
they were undoubtedly found in his possession and the fact is 
relevant as it.has some bearing on the charges against him though 
we have attached but little importance to it. The evidence of 
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association against Narendra is not so strong. He is the cousin 
of Girindra and lived with him at 43 Malanga Lane. He is 
shown to have been well acquainted, if not intimate, with Kalidas 
who was also a friend of Girindra. lt is in evidence in this connec- 
tion that when 4-3, Malanga Lane was searched, also on 17th May, 
1914, Girindra threw from a window a packet containing proscribed 
leaflets. This was picked up by a constable and given to Mr. 
Tegart. One of the papers in this packet was the Jugantar leaflet; 
Exh.-go (2), which is a highly inflammatory and seditious document. 
Except for this packet nothing of a directly incriminatory nature 
was found at the house, and it must be borne in mind that the 
attempt to conceal it was made by Girindra and not by Narendra. 
Against Bhujanga the only evidence of association is that he was 
an intimate friend of Kalidas, who frequently used to come to his 
house at 3 Jelliapara Lane. He does not appear to have fallen 
under suspicion before this case, nor was there any search of his 
house in May, 1914.. 

Between 17 h May and 26.h Auzust there is no evidence against 
these three appellants. After the searches in May the police- 
watchers were withdrawn and there is nothing to indicate what they 
Were doing. 

We now come to the events of 26th August. On that day it is 
proved that Srish Chandra Mitter brought to the ironyard ro boxes, 
one of which presumably contained the 50 Mauser pistols and the 
other nine a number of Mauser cartiridges for those pistols. The 
boxes were deposited at the ironyard by htm'and two or three other 
Babus, who have not been identified. Some conversation took 
place between him andthe coolies at the yard. He said that he 
had permission to leave the bexes there and that they would be 
very shortly removed. One of the coolies Raghu Maharana sent 
the other cooly Isswar Bisal to fetch Rampada Mukherjee. It 
came on to rain at that moment’ and consequently Isswar Bisal did 
not return with Rarflpada Mukherjee for about an hour, while the 


‘other cooly Raghu was sheltering in the shed. By the time that 


they returned the boxes had been renfoved and nə one in thei irôn- 
yard appears to have seen who tnok them or where they were taken. 
In the in erval a Babu who has been identified as Narendra came 
10 the hackney carriage stand at the juncfion of Bowbazir Stréet 


‘and Wellington Street and engaged two hackney carriages, of which 
the drivers were Nur Mahomed and Sheikh Abdul. He took thém 


down to where Malanga Lane runs into Wellington Streét.’ Leavy: 
ing Sheikh Abdul to stand in Wellington Street, he ‘téok Nur 
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Mahaméd with his gharry down Mal nga Lane to the north of the 
ironyard. Narendia then brought out a box from the ironyard on 
the head of 2 or 3 Ooriya coolies. Ttie coachman Nur Mahamed 
described this box as about 4 feet in length and 1 cubit in width and 
height. It must, therefore, have been the larger box containing in 
the so pistols. This was placed on the roof of his gharry. Narendra or 
the Chokra Babu as he is called then got into the gharry arid told 
the driver to drive to Panchanantola. He drove there and stopped 
at the head of Jeliapara Lane. There Narendra got out and went 
into a house and returned with two dther Babus. One of them has 
been identified as Bhujanga Bhusan Dhar. Narendra called tio 
coolies, the box was taken down and plated on the coolies’ heads 
and the three Babus went with them down Jeliapara-Lane. Bhujan- 
ga lives at No. 3 which is the fourth house from the corner, They 
went into that house with the box. Another Babu, who has been 
identified as Kalidas, came out of the Lane with Rs. 6 or Rs. 7 
in bis waist cloth. These he took out, and gave Re.1 to another 
Babu who has not been identified—to get change and pay the 
gharrywallah his fare 8 annas. This was done and Nur Mahamad 
says that he then returned to his stand. We mentions that he 
saw another gharry at the head of Jéliapara Lane when he was stand- 
ing there. Kalidas appears to have thén gone back towards 
Malanga Lane because the evidence shows that it was he who came 
to Wellington Street and beckonéd Sheikh Abdul who was still stand- 
ing there to follow him. Sheikh Abdul followed him down Malanga 
lane turning north of the ironyard to a house which has been 
identified as 1-1 Abhay Haldar’s Lane. There three boxes were 
placed inside the gharry and Abdul was told to drive also to Pancha- 
nantola. He drove in that direction and at the turning into Hida- 
ram Bannerji’s Lane he passed Nur Mahamad’s gharry returning 
near the peepul tree which stands close to the corner. He drove on 
to the head of Jeliapara Lane and the three boxes in his gharry 
were also unloaded there and carried down JeMapara lane to what 
is clearly Bhujanga’s house No. 3. Itis worthy of note that on 
the same night at about 9 oreg-30 p.m, another coachman Sheikh 
Abdul Bari was engaged by 3 or 4 Babus to take certain boxes fron 
. the same place r-r Abhoy Haldar’s Lane and that he drove at their 
direction to Tallah. When they had crésséé the bridge and gone 
some little distance the boxes were unloaded from his gharry and, 
he was discharged. He is unable to weng any óf the Babus 
whom he saw in that night, 

On z9th August, as.we have said, the theft was discoverta by 
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Messrs. Rodda & Co, .and information was given to the police. 
In consequence of that a police notification (Exh. 115) was issued 
dated 2yth August 1914.. That was a notification of the theft of 
arms and ammunition from Messrs. Rodda & Co. and stated 
that their. gustoms clerk was wanted as he was believed to have 
absconded after the theft. On the following day, ie., 30th August 
1914 Kalidas and Narendra were arrested as above stated. On that 


-day another police order (Exh. 94) was circulated. This directed 


the thana officers to dispute Head Constables to visit all the stables 
and stands in their jurisdiction and make careful enquiries and 
find out the three coachmen who were said to have carried ro 
packages contained in 10 wooden dealwood packing cases on the 
evening of Wednesday the 26th instant from Malanga Lane accom- 
panied by 4 Bengali youths. The approximate size of the boxes 
was g ven and.a reward of Rs. 100 was offered for each /iccg 


ghairy traced. This shows that, on the goth the police had infor- 
mation which led them to believe that the boxes had been removed 


from Malanga Lane in /icca gharries, not as has been argued here 
in bullock carts. In consequence of this, enquiries were instituted. 
Among others, Mahadeo Singh one of the constables of the Coloo- 
tola thana, visited the stables at 60 Eden Hospital Road where 
Mahammed Ismail kept several gharries. He questioned Maham- 
med Ismail and his coachmen. No body at that time recollected 


anything connected with this affair and the constable left word 


with them to see if they could remember anything and, if so, to 
report to the thana. Mahadev Singh appears to have made his 
enquiries on 31st August. Before that, Abdul Sobhan, who was also 
a Head Constable at Colootolah thana, ‘had made enquiries and 
spoken tu various hackney carriage drivers, He states that he gave 
information at the Eden Hospital stables on 29th or 30th August, 


He had an idea that the boxes might have been taken in hackney 


carriages though he disclaims having seen the first order of the 
police before that day. On the night of 3rst August, Mahammed 
Ismail, in consequence of information given to him by Nur Maham- 
med, took Nur Mahammad to the Colpotola thana at about 9 p.m. 
Nur Mahammed was then taken to Inspector Shevlin and he 


stated what he had done on 26th with regard to the transport of 


these boxes from Malagga “Lane, In consequence of what he said 
Sheik Abdul who had not come to the thana with Nur Mahammed 


and thelr master, was sent for. He- was not found for some 2 or 3 


hours as he was out with a fare. When he came, Inspector 


Shevlin directed. Abdul Sobhan to take the two drivers’ round and 
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let them point out the route by which and the several places to 
which they had gone on the afternoon of the 26th. This was done 
and on their return Inspector Shevlin took the drivers to Superin- 
tendent Aldridge. Communication was then made to Mr. Tegart 
and Mr. McLeure ;and Mr. Tegart with a number pf police officers 
and the two coachmen went to 3 Jeliapara Lane in the early hours 
of the morning of rst September. On arrival at No. 3 Jeliapara 
Lane, the inhabitants were aroused and told tocpme down. Bhu- 
janga came down the stairs with another Babu apparently his father 
and was immediately identified by both the coachmen Nur Maham- 
med and Sheikh Abdul. He was at once arrested and the house 
was searched but nothing incriminating was found there. 

On znd September, identification proceedings took place 
before Mr. McLeure. His note of the proceedings has been put 
upon the record inthis case as Ex, 129. . This was not strictly 
correct, but it appears to have been placed upon the record at the 
request of the accused, when the other. identification proceedings 
which had taken place before the Magistrate in the Presidency Jail 
were also put upon the record. Nothing turns upon the admission 
in this document except that in paragraph 10 Sheik Abdul is said 
to have given the reason why he did not identify Kalidas on the 
first occasion, namely, because wien he (Kalidas) paid the carriage 
hire, his body was bare and when he (Sheikh Abdul) was first asked 
to identify all the persons before him, they had Shirts on. It is not 
suggested that the identiffcation proceeding before Mr. McLeure 
was not perfectly fairly and properly conducted. The result of that 


was that, on the first occasion, Nur Mahammcd identified Kalidas _ 


and Bhujanga. When the various persons before the witnesses 
had been ordered to remove their coats, shirts, or vests, Nur Muha- 
mmed then identified Bhujanga, Kalidas and Narendra. Sheikh Abdul 


was unable, in the first instance, to identify anyone. On.-the second. 


occasion, when their bodies were’ stripped, he identified Kalidas. 


The identity of these three appellants and fhe part which they i 


took in removing the boxes from Malanga Lane on 26th August 
depend, uyon the evidence of the two coachmen Nur Mahammad 
and sheikh Abdul, and one Chuni Lal Dey who lives at the corner 
of Hidaram Banerji’s Lane artd and Jaliapara Lane. This. witness 
has been considered by the Chief presidencf Magistrate as not 
absolutely reliable. He knew Bhujanga well by sight and also 
knew Kalidas as frequently coming to Bhujanza’s house. He says 
that he saw two gharries come in the first instance, out of one of 
which stepped Bhujanga and out of the other Kalidas, This, it has 
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been said, is in conflict with the statement of the coachman Nur 
Mahammed. But it is to be observed that Nur Mahammed does 
mention the presence of another gharry at the head of Jeliapara Lane 
at the time when he was there. Chuni Lal Dey, however, says that ; 
Kalidas was in one of the first gharries. He also mentions two | 
gharries on the secônd occasion. In this, no doubt, his statément is 
in conflict with the other evidence on the record. He claims 
to have seen from his window, where he was ‘reading, several 
boxes being taken down the lane to Bhujanga’s house. A good 
deal was said as to the impossibility of a person at the head 
of the lane seeing boxes being taken into Bhujanga’s house. The 
photographs which have been put in evidence prove beyond doubt 
that though the actual, door of the house is not visible from the 
head of the lane inasmuch as it does not and cannot project from 
the wall, still a person standing at the head of the lane would be 
able to see another person entering that door, just as ofie can see a 
person turn a corner, though he cannot actually get a view of that 
person when he has gone round the corner. 

If the evidence of these persons is to be accepted, it is admitted 
by all these three appellants that the case against them is proved. 
They have, therefore, devoted the greater part of their argument to 
endeavouring to ‘shake this evidence and to persuade us that it 
cannot be accepted. The Magistrate, to whose opinion we must 
give due weight, especialiy as he saw and heard the w.tnesses when 
giving their evidence, has accepted that testimony. The muin 
points which are urged against such acceptance are, frs4 that the 
evidence of the two coachmen is discrepant ; secondly, that the 
coachmen themselves are suborned witnesses procured by some 
subordinate police officers, and, ¢#irdly, that the identification by 
them of these three appellants is unsatisfactory and unreliable. 

So far as the discrepancies between the evidence of Nur Maham- 
med and Sheikh Abdul are concerned, they do not appear to us to 
be matters of prime importance. The two stories do not tally in every 
single particular. If they did, these witnesses would at once have 
been stigmatised as having been tutored and having told a set story 
before the Court. The main discrepancies appear to be, first, as to 
their engagement. Sheikh Abdul, no doubt, says that he was stand- 
ing near Harcutta Lane—a. few yards north of the Bowbazar turning, 
when Nur Mahammed, who was on the stand, beckoned to him. 
Nur Mahammad on the other hand, says that Sheikh Abdul was on 
the stand with his gharry just behind his (Nur Mahammed’s) 
gha@rry and that they were both taken from there. Their evidence 


Von KAKI) diait count. 


is not quite clear upon the point for the simple reason that ques- 
tions which would have gone to elicit the true facts were omitted., 
From certain statements of Sheikh Abdul it would appear that he. 
also was on the stand. He says that he took grass from Nur 
Mohammad’s gharry to feed his horse so that, at that point of time,. 
he was probably next or quite close to Nur Mahammad’s gharry. 
It does not, however, appear to us to be a point which vitally 
affects the truth of their statements. 

Then itis said that there is a discrepancy as to the arrange- 
ment for the fare. Each was paid 8 annas. As to that they both 
‘agree. The precise point of time at which it was arranged that 8 
annas should be paid does not clearly appear. It may have been 
that Nur Mahammed accepted the arangement for both on the 
stand and that something further was said to Sheikh Abdul on the 
subject when he was down by Malanga Lane. He was undoubt- 
edly engaged and told to wait orders, as he must have stood at the 
entrance of Malanga Lane for some 20 or 25 minutes. 

Then a point was made of the meeting of the two. carriages 
near the peepul tree. It was ‘said that if Kalidas went, as the evi- 
-dence denotes, from Jeliapara Lane to Malanga Lane, picked up 
the remaining boxes in Sheikh Abdul’s gharry, and then drove 
towards Panchanantola, Nur Mahammed, who had been discharged, 
‘when Kalidas saw him paid at .the head of Jeliapara Lane, must 
have got far beyond the peepul tree before sheikh Abdul’s gharry 
arrived at that spot. No doubt this would be the case if Nur 
Mahammed at once left the head of Jeliapara Lane and drove direc- 
. tly and without stopping towards the Bowbazar stand. It is 
true that Nur Mahammed says “ I then drove back to my stand.” 
He does not, however, say, nor was he asked, whether he at once 
started back to his stand, or whether he waited for any time at the 
head of Jeliapara Lane, or at any other spot, before Wellington 
Street was reached. No question was put to him on this point in 
cross-examination. We do not think that it would be fair to draw 
the conclusion which the appellants ask us to draf on this point in 
the absence ‘of any such questions which undoubtedly should have 
been asked if any such contention was to be put forward. 

Then it was said that the police were responsible for ihe produc- 
tion of the two witnesses and the stories which they have told. 
In this case, the several cOunsel for the appedlants have expressly 
refrained from making any charges of improper conduct against 
the higher police officials ; but they do not refrain from suggesting 
thal these witnesses were procured by Mahadeo and Abdul Sobhan, 
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the two Head- constables, and induced by them to give false 
evidénce. Tow this could be done without deteciion by the higher 
police cfficials, who had conduct of the’ case, is not explained. It 
iè after all only a suggestion and’ it was not put to the constables 
that they had been gui ty of any such coiduct. We need only say 
that there-appefirs to be no foundation in fact for that suggestion. 
The story as told by these two men does not appear to be a set 
story which might be expec:ed from witnesses who had been suborn- 
ed and who werg, in-fact,.stating what never had taken place. 

' Wedo not think that any importance can be attached to the 
fact that Mahammad Isma had 3 cr 4 carriages working for hire 
while, on the 26.h, he had only one subsisting license ; nor is it a 
mattét for adverse comment, so far as this case is concerned, that 
Sheikh Abdul was using his brother’s l:cense and had not a license 
‘of his own at the time. These may be offences against the police 
regulations ; but they do not really affect the credibility of these 
witnesses.: It is probably a very common occurrence in Calcutta ; 
and, if investigation were made on any one day, it would probably 
‘be found that there are many owners and ‘drivers in the same 
position. 

‘Then it was said that these people did not come of their own 
accord to the thana but were brought by the police, The fact that 
they had teen interviewed by the constables before the nigit of 
31st August'and toid to see if they could recollect anything appears 


‘to us to be à fact in favour of, rather than against, the truth of their 


story. {tis most unlikely that witnesses who had been suborned 
would admı such a circumstance as that. Tt was argued that they 
“had not come ‘to the thana of their own free will because of an 
' answer which was made by Mr. Shevlin “on 31st August, (Sobhan 
came with the coachman and owner at g’ p.m., and said he had 


| "found them at Eden Hospital Road Stables.” It is perfectly clear 


oñ ‘the evidence that Abdul Sobhan brought these two men into 
Mr Shevlin’ òn their arrival at ths thatia. He did not, in fact, come 
with them from the stables ; but the difference between ‘the remark 
that he had found théra at the stables and that they had come 
from the stables is so slight that Mr. Shevlin may vety probably 
“have misunderstouu the exact statement of Abdul Sobhan. On the 
evidence, it is clear that Nur Mohamed „came of his cwn accord ; 
and, as he was unwi ‘ling to coms mine his master Mohammed 
Ismail cdme with him. Mohammed Ismail does not appear to 
have said anything or taken any part in giving the information to 
‘eMr. Shevlin at the thana., We, therefore, agree with the Chief 
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Presidency Magistrate in the view that ha has saken of the evid2ace.. 


of these two witnesses. Ar & ae 


. With regard to Chuni Lal Dey. ` it may" he that his evidensze., 


cannot be accepted un'ess it is ¢ <roborated by o'her testimony. 
It appears that he: has been guilty on several occasions of acts of 


violence which have brought him into contact with the police and. 


he has indeed been convicted, on more than one occasion. But 
this does not necessarily mean'that every word. thit he has stated 
here must be regarded as untrue. Coupled with thé evidence of 
the two coachmen it leaves no doubt as to-the arrival of these boxes 
at 3 Jaliapara Lane on 26th August. i 

“ We then come to the question ‘of identification. In Court the 
witnesses have of course identified these three accused. We do not 
forget that in the identification proceedings Norendra was identified 
only by Nur Mohanmed’and not by Sheik Abdul As to Kalidas, 
he was clearly identified by both, though Sheikh Abdul did not 
identify him until his shirt hid been removed. It was urged that 
it was highly improbable that youths of the bhadralog cliss: such as 
the present appellants would go about the town with their bo ‘ies 


bare. : It appears to us that it is extremely probable that -they- 


wauld do so, if they were engaged in a transaction such as ts now 


alleged against them. They would be anxious to avoid any appear- 


ance of gentility and to disguise themselves if possible in the. garb 
of coolies, As to the identification ot. Bhujanga there is really no 
' question. Both the coachmen took the police straight to his house 
and he was identified by both, the moment thah he came down the 
stairs. < f 4 Wi 4 

.. After the case of these three appellants had been sif tiafore AIS, 
the learned counsel for Norendra addsessed some géneral - remarks 
on the illegality of the charge ‘framed, It was not easy t under- 


stand the argiment as. he did not very clearly enunciate what. was: 


the illegality of which she complained. But after listening to his 
remarks. we gathered that. what ‘he said ultimately brought 
us back again to the question of fact. Uudoubtedly there was a 
conspiracy and if these people dil what théy are said to have done, 
then they would be members of it,. and so far as the conspiracy is 
set out in: the charge,it is set oft in a proper and sufficient-manner,’ 


and: no-exception can be taken to the charge as drawn.” The ques- ' 
tion resolves itself into this, weré inc memga of jie pepe) 


or-motP. cher re ome 
«No doubt when the piel ofa sae dasan upon proo$ 
of the participation of the accused in an overt:act which itsel’ 
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amounts to an offerice, it has been stated in England that the proper 
course is to put the accused on their trial for ‘that offence. But the 
Course adopted inthe present case ‘is not illegal [see O Connell v. 
The Queen (1Y). -It is not the case here that the evidence of receipt 
of the stolen atms is lacking in precision or definition. O. the 
contrary we understand that a charge would ‘have been framed on 
this'basis in the Court below if it had not been thought that such a 
charge could not be legally tried along with the charges of conspiracy. 
The learned Magistrate convicted on the second of the two charges 
framed by him because he was satisfied that there was a conspiracy 
to gain unlawful possession of arms but was not satisfied that the 
conspiracy was also a conspiracy to gain possession of arms by 
theft. ` | 

With regard to Kali Das, he is shown to have consorted with 
suspects in April and May. His house was searched in May and 


-books and documents were found there with which circumstances we 


have already dealt. 

Between May and August there is undoubtedly nothing against 
him ‘or indeed: the other two appellants. Bt if this transaction 
with regard to the pistols and cartridges is proved, there can be 
no doubt whatever that it was in furtherence of a conspiracy which 
had been previously entered into by these persons to get possession 
of arms and ammunitions. With regard to the identity of the 
boxes removed on 26th. August with the boxes of pistols and cartid- 
ges stolen from Messrs. Rodda & Co. we do not think that there 
can be any doubt whatever. They are proved to-have been left at 
the iron yard by Srish Chander Mitter, and to have been immediate- 
ly removed from there by other Babus of whom Kalidas and Naren- 
dra are‘proved to be two It is noteworthy that several of the 
acctised and suspected persons live in that locality. Taking all the 
evidence against Kali Das, we think that the case has been proved 
apainst him and that his‘appeal must be dismissed. 

| With regard to -Norendra, the evidence of association is, as we 
have said, much less. But if his complicity in ‘the transporation 
of these boxes ‘on 26th: August -is * proved, there can be no doubt: 
also “as to his complicity in the conspiracy. His counsel urged 
that his case was one of mistaken identity and that it was not shown 
beyond doubt ‘that °he was the Chokra Babu who had hired the 
charrges and taken the first box to Jeliapara Lane. It is true that 
he was identified only by Noor Mohammed; but we see no reason 
te think that that was not a good identification. I! was urged on 

(Cp (4844) 10 CL. & F. 155 (403). 
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Baithakkhana Road were; searched by the. police, but nothing was. 
found: there to incriminate Haridas. Dutt.. In- July,’ that .is-to say, 
Asarh or Sravan, 1321 B. S.,.he was living at Dumka under another 
assumed name, 1. e.: Atul Chandra Nag. He appears, t? have remain- 
ed {here for a full month or more.: It is suggested on his behalf 
that he was taking lessons in wrestling,.or that,.he went there for 
his death.. It ts; more probable that he,hal gone there to keep out 
of the way as;he wig subject; and knew that he. was subject, to. 
police surveillance. There is: however, nothing whatever ‘to connect 
him with the theft of these arms -and ammunitions or the trans- 
portation of then on the 26th Angust. The next that we hear of- 
Haridas Dutt in this case is that.on 27th September. he came to 34 
Sikdarpara Lane, with another Babu to. hire a godown which they 
said they required for the storage of utensils. This was taken by 
them for a month at Rs. 8. On agth September certain boxes were 
brought there and deposited in that godown. These boxes were 
afterwards found to contain Mauser catridges, and though Mr. 
Prike could not say if these were the identical Kynoch cartridges 
which had been stolen from his firm on 26th August, still from his 


and Mr. Tegart’s evidence’it will appear that they must have been 


part of that consignment. After zoth September, Haridas wis seen 
by Umapada Chatterjee under somewhat .suspicious circumstances 
at 18/2 Duttapara Lane. It is suggested that there he was making 
up boxes with others ‘and transferring cartridges frony the cases 
stolen to other cass. Oa r1th October, he came to 34 Sikdarpara 
Lane to remove seme of the cases from that godown. By that time 
a constable in plain clothes; or at least in half uniform, had been. 
placed on watch. Directly Haridas came- inside the . premises, and 
saw the constable he: ran away. He was pursued and arrested and, 
as we ‘have said, ‘the’cirtridges were found in the godowns which he 
had hired. .That is.shortly the evidence against him in this case. 
Assuming.that it is‘true in every particular it does not, in our opi-: 
nion, amount to. propf ‘of complicity in the conspitacy which is the - 
subject oftthée charge. -That conspiracy is said to have begun about. 
ist. March‘and to.have: -ended .on 30th.” August, whem Kalidas and 
others were arrested.. :The evidence of his association with any of , 
the‘conspriators would -notrbe, enough by- itself to convict him of . 
being ‘one of the parties tœ that conspiracy. “Nothing incriminating ,- 


ewas foung dn the séarclr of his:premises. - He is proved conclusively | 


to have. .been absent. from Calcutta at the: Alexandra Mill in April : 
and -May and at-Dumka during July and possibly part of August. He 
does not.come upon the scene. or have any- connection with. the - 


IN 


`~ 


Von Sixty low uki O 


stolen cartridges until 27th September 1914, nearly a month after 
the conspiracy, is ‘said to have ended. lt would be impossible to. tefer 
back his acts of 27th September and the following days to some date 
in Angiist and infer thérefrom that he was one of the conspirators, 
A number ot other possibilities atisg in, his case which would have 
to be eliminated before any such inference could” be drawn. We do 
not wish to say more than is necessary’ with ` regard to the evidence 
against him of possessing this amumnition in September because he 
is now under trial on the substantive charge in that connection. All 
that we need’ ‘say is that, assuming. what , has: been proved in this 
case to be true, it does not necessarily follow- from that that he was 
a member of the conspiracy charged in this case. 


ba) 


_ _.We think, therefore, that his appeal must be alowed, The c con. 
viction and sentence upon him are set aside., 
A TDL... aaa No. 348 allowed :. other appeals à Gana 
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“The ‘Commissioner has’ nò 'irisdiction to` enq ‘ire into Share of fraud i in 
t 
' regard to salê' for arrears of ‘revenue: eo ot 


Evidence taken on commsssion should only be permitted to be used where the 


witness is’ proved to be too ill to give his evidence ih Court or is absent for otHer 
sufficjent reason, > ; > T oT E 


; a; = e 2 8 e 
Charges of fraud and collusion in-iegard to revenue sale’ should b#proved by 


. those who make them—proved by established -fatts or ‘inferences legitimately 
drawn from those facts taken together asa whole. Suspicions and susmises 
and conjecture are not permissible substitutes for those facts or those inferences, 
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P.C, but that by no means requires that every puzzling artifice or contrivance resorted 
i t to by one accused of fraud must necessarily be completely uoravelled and cleared 
oo up and made plain before a verdict can be properly found against him. 
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+Satich Kantha. William in Bengal (Mvokerjee and Panton JJ.), dated the 8th July, 
g 1919, reversing thabof the Subordinate Judge, Fourth Court D the 

. 24-Parganas, dated the 2nd April, 1917. 


Zs Appeal by Defendant No. 1. 


_ Suit to set aside a revenue sale. The material facts appear from 
the judgments of their Lordships and of the High Court (r). 


De Gruyther, K. C. and Parikh for the Appellants, 
Dunne, K. C, and Brown for the Respondents, 


C A. V. 

The judgment of their Lordships was delivered by 
April, 27. 6 Lord Atkinson: This is an appeal froma decree, dated 
ae the 8th July, rgr9, of the High Court of Judicature at Fort Wil- 


liam in Bengal, which reversed a decree, dated the and April, 

1917, of the Subordinate Judge, Fourth Court of the 24-Parganas. 

- The main question for decision in the appeal is whether or 

not a sale of a revenue-paying estate purporting to have been, 
carried out under the „Bengal Revenue Sales Act, No. XI, 1859, 

in respect of unpaid arrears of revenue, and purchased by the 

appellant Satish Chandra Chatterji (now dead), was goodtand valid. 

The Subordinate Judge before whom the case was tried decided this 

question in the affirmative ; the High Court decided it in the ” 
negative'and made the decree hereafter mentioned. 

For convenience sake the several parties to the sult may be 
thus denoted : the: appellant by his first name, Satish ; the first 
four respondents by their family name of Roy ; the fifth respon- 
dent by'the name of Akshoy ; the sixth by that of Sitanath ; and 
the formal respondent by the name of Kali Dasi. 

The facts out of. which the appeal has arisen are. somewhat 
complicated. They may be stated as briefly as is needful as 
follows. The estate purported to be sold was the Towzi, No. 2402. 
it was entered on the Roll of the Collector ‘of the 24-Parganas as 
subject to the payment to the Governmert of an annual revenue 
of Rs. 398-9 annas. It comprised two Villages, Atpur and Pandit- 
nagar. It was held Jointly by one Hemada Kantha Roy, the 
father of the formal respondent, and the Roys. The estate had 
never been formally or legally partitioned nor the entire revenue 
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apportioned, but the co-owners arranged among ‘themselves to 
pay to the Government separately their respective appropriate 
shares of the revenue. Hemada piid separately onethird, and 
the Roys together ‘two-thirds. Hemada had, some years before 
the sale complained.of, mortgaged his one undivided third of 
this zemindari to a certain Shebait, living in the vicinity, who 
subsequently assigned this mortgage to the Roys, the members 
of that family thus becoming owners of two uadivided thirds of 
the Towzi and mortgagees ‘of the remaining undivided one-third. 
At the date of the alleged sale a sum of Rs. 3,655 odd was due 
upon this mortgage. In the month of January, rg15, if not for 
- some time earlier, Hemada was very ill. In the early days of 
that month he was confined to bed, and: died on the roth day 
of it, Hemada for some considerable time hal had in his employ- 
ment as manager of his estate Sitanath, the sixth respondent. 
This manager—not from want of funds, that is not suggested— 
left unpaid the instalment, due in the month of September, 1915, 
of the revenue payable in ‘respect of his employer’s share. This 
instalment ‘only amounted to the paltry sum of Rs.: 26-4-8. It 
is charged that Sitanath withheld the payment of this instalment 
deliberately with the design of- bringing about a sale by the 
Government of the whole Towzi, the revenue never having been 
apportioned, with the result that the mortgage held by the Roys 
would, if the‘sale took place, be-annulled, to their great pecuniary 
loss.. The-revenue being thus ın arrear, the Collector, acting under 
the powers: conferred upon ‘him: by the - provisions of the Bengal 
Revenue Sales Act, No. XI, 18,9,-0n the 8th January, 1915, put up 
for sale the interests of all the joint co-owners in the entire Towzi, 
and sold it to Satish, who was apparently the highest bidder at the 
auction, for a sum of Rs. 9,300. The Roys immediately appealed 
from the order of the Collector declaring Satish the purchaser, to 
the Commissioner. It ts said that they based their application to 
have the sale set aside on the ground of fraud @s well-as of irregu- 


larity in the-mode in which the sale was constituted and conducted. - 


No eviderice has, however, beén given to éstablish this, no. have 
the Board been referred to any authority to show that the Com- 
missioner would have had jurisdiction to inquire into such -a charge, 
and the terms of the order» made by the Comenissioner on the rst 
-June, yrs, strongly indicate that no question of fraud was raised 
before him. ‘I'he crucial part of the order runs as follows :— 

“ It does not appear that there .was any irregularity in this case 
which would justify me in annulling the saie, under section 25 of 
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Act X! of 1859. It also appears from the Collector’s report, No., 
C 257-6-15, dated the ztst May, 1915, that there is no ground of 
hardship or injustice on which I could recommend annulment of the 
sale, under secuon 26, This appeal is therefore dismissed. 


° . “F, J. MONAHAN, 
‘t The rst June, 1915.” Commissioner,” 


It appears to their Lordships to be very strange indeed that 
no reference is made to the charge of fraud if it had, in fact, been 
put forward. 

On the 18th August, 1915, the Roys accordingly instituted 
the suit out of Which this appeal has arisen. Tney made the 
following persons defendants: Satish, No. r; Akshoy, No. 2; 
Sitanath, No. 3 ; and Kali Dasi No. 4, as a formal defendant. 


The causes of action set forth in the plaint are substantially 
the following, that the Mouzth Atpur, being situated on the bank 
of the River Hoogly, afforded good sites for jute mills, that it was, 
in its then state, worth Rs. 15.000, that it was worth much more 
than Rs 9,200, that S tanath, with the object of inflicting pecuniary 
loss upon the plaintiffs and serving his own pecuniary interests, in 
violation of his duty to his employer, entered into a conspiracy 
with Akshoy (an enemy of the plaintiffs with whom they had been 
engaged in litigation) and Satish to purchase the aforesaid Towzi at 
the auction sale for the bencfit of Sitanath, Satish and Akshoy ; that 
with this end in view and to effect this purpose Sitanath abstained 
from depositing with the proper officer the sum of Rs 26-4-8 ; that 
in further pursuance of this conspiracy these three co-conspirators 
caused the notices and proclamations of the sale proper to be given 
and made in such sales to be suppressed and false returns to be 
filed, thereby preventing the Go.nasta_ of the plaintiffs and also the 
general public from knowing anything about the wilful withholding - 
of the aforesaid instal nent of the Government revenue or of the 
impending sale by auction, by reason whereof no local purchasers 
attended the sale, and the z2mindari was sold at an undervalue — 
Rs, 9,200. The relief claimed was : fr) that the sale should be set 
aside as invalid ; (2) that if in the opinion of the Court the sale; 
was not liable to be set aside that a decree might b2 passed order-. 
ing the defendant Satish to convey to she plaintiffs and tothe. 
daughter and heiress of Hemada the taluk sold at the auction sale.; 
(3) thitan ad interim injunction might be granted restraining the: 
taking possession of the taluk by the purchaser and for general 
rehief, 
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These are serious and damaging charges. It appears to their 
Lordships diffisult to understand how any man, even with the 
feeblest feeling of honour or sense of shame, could i! he were inng- 
cent, abstain from filing a defence to.such accusations and ar the 
earliest moment availing himself of the apoortunity of going into 
Court to meet his accusers face to face. Well, to this plaint 
Sitanath did not file any written statement or give any evidence. 
Akshoy, a man of wealth, as he has admitted to be, did not file 
any written statement, and he and his two sons only gave evidence 
when, by the wise and peremptory action of the High Court, they 
were forced to do so. 

Satish, on the roth January, 1916, did, four months all but 
eight days from the filing of the plaint, file a written statement. 
The evidence which he contrived to have substituted for testimony 
in open Court, in the presence of his accusers, will be presently 
referred to. In this statement he traverses all the allegations 
of fraud contained in the plaint, denied that heis related in any 
way to Akshoy as therein alleged, and alleges that the property 
purchased by him was not worth more than Rs. 9,200, that he 
purchased it for his own use and benefit without any connection 
with Akshoy or Sitanath, On the r5th January, 1916, issues, eight 
in number, were settled on these pleadings. Of these only four 
seem of importanee at this staze. They are: (1) Have the 
plaintiffs any cause of action, and does the plaint disclose any 
cause‘of action against the defendant No. xr (i.e, Satish)? (2) 
Is the suit, in its present form, maintainable ? (3) Was the 
Revenue Sale brought about by collusion and fraud on the part 
of defendants ? (4) Is the sale liable to be set aside as illegal and 
ultra vires? The trial did not come on till the 28.h February, 
1917, over thirteen months after the issues had been settled. 
Satish was in no hurry to-vindicate his character. On his behalf 
three adjournments were obtained for the filing of his own written 
statement. On the 2rst June, 1916, an order, signed I. G. Goswami 
S. J., was made which runs thus :— 

“I think the defendant shogld not be compelled to attend 
Court for deposing as he has got a big hydrocele from which 
watery substance comes, and he is not ina position to move toa 
distance from his house. It gvill be forthe Presiding Officer of this 
Court to consider whether it would be possible for him to examine 
the witness at his house or to issue a commission for his examifa- 
tion. The learned pleader for the plaintiffs urges strenuously 


for the examination of the witness before the Court in the interests ° 
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of justice. This is the reason why the order is passed in the form 
given above,” 

On the 12th December, 1916, a definite order is made directing 
a commission. Itruns thus :— 

“ T.have again heard the pleaders on both sides. The defen- 
dant has been suffering from an ugly disease. He has gotan-un-. 
manageable secreting tumour, and the medical certificate shows that 
he is unable to come t> Court to give evidence here. There is 
nothing to controvert the fact. I should therefore confirm the - 
order of my predecessor. On the sth December, 1916, a Commis- 
sioner 1s appointed and directed to submit his report before the 
19th December, 1916.” 

The date of the medical cetificate mentioned in this order of. 
the znd Decem" er is not given. No such document is to.be found 
in the printed book; but in the list of omitted exhibits at p. xx 
is to be found this description : “ Medical certificate given Satish 
Chandra Chatterji, dated 19th July, 1916.” The trial commenced 
on the 28th Feoruary, 7917, and the Commissioner only sent in 
his report on the rgth February, the evidence having been taken 
on the 21st and 27th January, and 4th and sth February, 1917, 
previous. i 

The plaintiffs filed a petition objecting to the reading-of this 
deposition. The objection came on for consideration on the 
23rd March, r917, when it was read in evidence. Nothing could 
be more unsatisfactory than this mode of procedure. The prin- 
cipal defendant gives his evidence before the- plaintiffs’ case has 
been opened.-or the evidence of their witnesses given. The Court 
which has to dec‘de has no opportunity of judging of the veracity 
of the witness from his conduct and demeanour. All the advan- 
tage of confronting a witness accused of a fraud, such as Satish is- 
accused of, with his accusers is lost. Evidence taken on commission 
should only be permitted to be used where the witness is proved to 
be 1600 ill to give hise evidence in Court or is absent or (for?) other 
sufficient reason. If Satish went to the Court he could, and presumab- 
ly would have been accommodated with a seat. Moreover, 
unless several of the witnesses who have been examined are utterly 
mistaken, Satish at this time was quite able to drive about and 
walk from his carriage into houses. The. whole procedure in this 
matter strongly suggests that it was his aversion to undergo the or» 
deal of*an examination in open Court, in the presence of those who 
knew him, rather than ill-health, which kept him from the witness- 
box. 
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Charges: of: fraud and collusion like. those contained. in the: 
_plaint.in-this case must, no doubt, be proved by those who make 
them—proved by established facts or inférences legitimately drawh 


from those facts taken together as a whole. ‘Suspicions and’ 


surmises and. conjecture- ate not permissible substitutes for those 
facts or those- inferences, but that by no means ‘requires that 
every puzzling artifice or contrivance resorted to by one accused 


of fraud must necessarily be completely unravglled and cleared `` 


up-and made plain before a verdict can be properly found against 
him. If this were not so, many a clever and dexterous knave 


would escape: Turning to the evidence given before the Subor- 


dinate Judge, the first witness of the plaintiffs, Satindra Chandra 
Bose,'dses not give any evidence of importance. The same may 
be said of the second witness, Kalibar Mitter, save that he gives 
a description of Sitanath and Akshoy, mentions their respective 
residences and says that the market value of the property sold 
was Rs. 50,000 to Rs. 60,000. The fifth witness, Hriday Nath 
Ghose, only gives evidence as to the service of the notices and 
proclamations of the sale. The sixth witness, Ugundra Nath 
Sarkar, merely tells what Panchanan Mitter told him. (Why 
he was allowed to give this evidence is strange). He says that 
after thé auction Panchanan Mitter told him that Sitanath 
fraudulently caused the sale to be held by not paying the arrears 
of revenue ; that Akshoy, Sitanath and Satish jointly purchased the 
taluk. He said Panchanan did not tell him the shares which they 
bought, but gave the dates of the purchase andthe price. The 
Witness said he did not inquire who supplied the purchase money, 
and that Panchanan did not give him any information on the 
subject. The eighth and ninth witnesses examined for the plaintiffs 
only dealt with the service of the notices of sale. The tenth gives 


no evidence touching the formation of the alleged conspiracy, 


nor the alleged joining in it by ae or the occurrences at the 
sale. ? i 

The eleventh witness Rajendra, the twelfth Ashutosh, and the 
Maharaja Sir Pradyot Kumart Tagore only deal with the admission 
of Satish made after the sale; and Sarat Chandra Rcy, the thir- 
teenth witness, only with the absence of notices and proclamations 
of the sale. It is obvions, therefore, from ehis analysis of the 
evidence of the witnesses, other than Panchanan Mitter and Prya 
Nath Ghose, that it affords no proof whatever’ of the formation 
of any conspiracy between Sitanath and Akshoy touching any 


subject. But both the Subordinate Judge and the High Court’ 
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have found that there was a collusive arrangement between Akshoy 
and Sitanath to injure the plaintiffs, and ‘that in order to-effect this `’ 
end they agreed that Akshoy should bid at the sale by auction of © 
the aforesaid Towzi in his own name, and that if declared the ~ 
purchaser, he (Akshoy) would convey a half-share of the property - 


' purchased in favour of Hemada, that Akshoy did bid at the sale, 


that he was outbidden by Satish, and that the nefarious plan hatch. - 
ed-by these two defendants thus failed. The High Court in 
reference to the same matter said “ that it was indisputable that- 
the default in the payment of the instalment of Hemada’s share of 
the Government revenue with the object of injuring the plaintiffs . 
was, as the Subordinate Judge hes found, deliberately made by ` 
Sitanath, and that this step was taken in collusion with Akshoy, who - 
it was agreed should purchase the zemindari at the auction free from 
encumbrances.” The High Court proceeded: “ There-is some 


- discrepancy as to the exact proportions in which the spoil was to be 


divided araongst the conspirators, but the details of the. proposed 
distribution are not very material for present purposes” ; they 
(the Court) need only observe that the story seems. very plausible ; 
that the third defendant Sitanath looked forward to a share for 
himself and another for his master; that the complicity of the 
second defendant, Akshoy, in what the Subordinate Judge des- - 
cribed as a nefarious plan, was proved beyond challenge. Thus 
there are, in effect, two concurrent findings of these two Courts upon 
an issue of fact, namely, the formation of the corrupt and fraudulent 
conspiracy between Sitanath and Akshoy of the character and 
with the aims described.. But the only evidence given on behalf 
of the plaintiffs to sustain these concurrent findings is that. of the 
two witnesses passed over in the above analysis, namely, Panchanan 
Mitter and Prya Nath Ghose. Neither the Subordinate Judge nor- 
the High Court had any other evidence upon which either could 
have found as they have found, and it is quite obvious that they 
could not have based the conclusion at which they have arrived on 
the evidence of these witnesses unless they believed that guoad the 
matters on which they so found, these witnesses were truthful and - 
reliable. Panchanan, however, in his evidence goes beyond these 
matters. He brings Satish into touch with the alleged conspiracy, 
proves that he entered into it, and Geliberataly assisted the other 
conspirators in the carrying out of the objects of their conspiracy. 
“His evidénce may be divided into two parts. 

The first deals with what occurred up to the time they left 
Akslfoy’s house on the evening of the 7th January, and the second 
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with what occurred from that time till after the sale. The High 
Court accepted both parts of Panchanan’s evidence. The Subord- 
inate Judge accepted the first part of it,.but, for reasons which will 
be shown to be quite inadequate, rejected the second part of it. 
As it is this second part which implicates the appellant Satish, it is 
necessary to deal with all Panchanan’s evidence at length. 
Panchanan Mitter was examined on the 2nd and 31d March, 
1917; he deposed that he was 38 years of age, was, and for two 
years had been, clerk to a Jessore pleader named Babu Nibaran 
Chandra Bose (who happens to be the pleader of the plaintiffs) and 
was for 14 or 15 years previously the sudder of Hemada, deceased ; 
that he remained in the latter’s service up to his death; that 
Sitanath was Hemada’s manager up to that time; that he, the witness, 
used to write out and send the revenue payable by Hemada by money 
order to the Coliector ; that Sitanath calculated the dues on the land ; 
that Hemada had one-third of the Atpuc Panditnagir estate ; that 
the plaintiffs had the remaining two-thirds; that there was ill- 
feeling between Hemada and the plaintiffs, as they had many law- 
suits between them; that before Hemada’s death his taluk was 
sold by auction for arrears of revenue ; that Sitanath, the manager, 
caused it to be sold by refraining from paying the instalment of the 
revenue which fell due in respect of the September Revenue for 
1914, and deliberately withheld it; that Hemada had m ortgaged his 
interest in his share to the Shebait of Dashmahabidya for Rs. 2,070; 
that this mortgage was purchased by and assigned tò the plaintiffs ; 
that un inquiry from Sitanath the latter told him that he would 
take steps to suppress the publication of the necessary processes 
(i.e, presumably notices and proclamations) in the mofussil prepa- 
ratory to the sale ; that Sitanath and he were present at the Atpur 
Cullector’s at the time of the sale ; thir Prya Nath was the Karjya- 
karak of Akshoy: that Sitana.h toll the witness he had relations 
With Prya Nath (i.e. presumably was related to Prya Nath) ; that 
Sitanath came from Jessore to Calcutta four? or five days before 
the auction sale ; that sone two days before the sale he, the wit- 
ness, came to Calcutta, met Sitanath there and stayed with him at 
the Sealdah Hotel ; that Hemada was then in Calcutta on his 
deatn-bed, that Sitanath tol the witness that his, Sitanath’s, son-in- 
law would not give secumty for bidding at thesale, so that the two 
must go to Akshoy for the purchase money ; that thee: day, before 
the sale the two went, between gand rc a.m, to Akshoy’s house, 
112, Amherst Street, Calcutta, but found he was away from home 
at Puri ; that they met Prya Nath and Akshoy’ s two sons, ‘Taradas 
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Babu and Shyamadas’ Babu ; that it was not then settled who was to 
bid at the auction sale, but that it was arranged to telegraph to 
Akshoy.in Puri to ascertain his views ; that a telegram was accord- 
ingly sent and a reply received that was as follows ;— 
“TO a 
“AKSHOY KUMAR CHaTTERJI, 
Sagarika, Puri. 

“ Kumars Satish-Khiroda Hemada are joint proprietors of towzi 
2402 mahal. Atpur 24-Parganahs on Ganges near Kidderpore. 
Hemada did not pay revenu2 and will cause the sixteen annas 
mahal to be sold to-morrow. Hemada represents total: incone as 
Rs, 1,200 and requests us to -buy the same in auction within ten 
thousand rupees and sell half to him ; going out to ascertain facts. 
Wire permission, 

* ‘TaRaDaS CHiTTERJ(.” 
“irz, Amherst Street, Calcutta. 
"© May bid less or more amount if income is as you represent. 
“ AKSH Dy.” 

The telegram was received at 13-30 and the reply recéived at 
16-40. 

The witness then stated that Sitanath and he returned to 
Akshoy’s house in the afternoon; that Sitanath suggested that 
the property should be purchased erami; that one-half of it 
should remain with Akshoy and the other half be transferred to 
Hemada (the dying man) in enami of Sitanath by a kobala without 
any conditions ; that the whole purchase money should be paid on 
behalf of Akshoy, that Akshoy had several holdings under the plain- 
tiffs and that there were several litigations between them and him, 
and that therefore the property should be purchased’ enami of 
Sitanath. The witness futther stated that Sitanath, Prya Nath, 
Shyamadas and he himself then went to Satish’s house. He corrects 
this in his cross-examination. In this statement the witness is 
in error, and says that Prya Nath only went half.way and then 
descended from the carriage and went to dd sdme other business. 
The witness states that when they went to Satish’s house the latter 
was informed that under the circumstances mentioned, which Were 
stated to him, the property should be ‘purchased in his Jenamé ; 
that Satish replied th&t a share should be given to him; that 
Sitanath agreed to this, and that it was settled that Sitanath, Satish 
and Akshoy should ‘each get a third share ; that the property should 
be hid at the sale up to Rs. 12,000, and that Sitanath said that the 
price offered should-at least be Rs. 9,000 ; that in that state of things ` 
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Sitanath, Panchanan and Shyamadas started for Satish’s house to 
interview him ; that Prya Nath accompanied them—not, however, 
wi .jany ; :ention of going to see Satish—half-way, then descended 
fro a the v hicle they were in and went off on some business of his 
own, Though Prya Nath corroborates Panchanan esubstantially in 
the latter’s description of what occurred up to his separation from 
the three persons named en route to Satish’s house, there are some 

trifling but immaterial discrepancies between these stories, but 
they are discrepancies 2f the character that strengthen rather than 
weiken the evidence of witnesses, since the diversity repels the idea 
of concocted uniformity. 

: But Panchanan is corroborated and his evidence strengthened 
in other ways in addition. He is corroborated by the tele- 
gram already referred to with the reply to it. He is. corro- 
borated by the silence of Sitanath, by the silence of Akshoy’s two 
sons, Taradas and Shyamadas, until they were, by the insistence of 
the High Court, forced into the witness chair. All the three 
were accused of being involvel in the deliberate commission of a 
base and contemptible fraud. The elder of the two is a legal practi- 
tioner, the younger an engineer and contractor, educated at the 
Government Industrial College; presumably each an intelligent 
man. Their silence might have been wise if they were guilty and 
ashamed of what they had done, apprehensive of disgrace and 
p.nishment. It was idiotic and cowardly if they were innocent. 
When Shyamadas does appear he commences by swearing what is 
absolutely incredible, namely, that he did not know in connection 
with what suit he was summoned as a witness. He made'`no allu- 
sion to the alleged meeting at his father’s house ; never denied it 
had taken place there, or the making of the arrangement there 
deposed to by Panchanan and Prya Nath, 

He denied, no doubt, that he visited Satish’s house the nicht 
before the sale. Heis asked if he knows Satish, and his reply 
is rather peculiar. He answers “No; I never had any connection 
with him defore,” but that statement is followed by two others 
which are also incredible. He says he did not know he had a 
rival bidder at the sale and did not ask who the other bidder was, 
but he- pretends to tell all this rival bidder did, though he never 
asked his name. | 

Well, Taradas, when ren begins by refusing to admit 
that he'sent a telegram, the copy of which is produced to him. 
He says he has no cause of doubt or any cause of belief he did.» 
He does not deny that Sitanath was at his. father’s house-before he 
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O them to sell half of the property, but nothing was settled about the 
SERE Saaai; price ; that he, Sitan:th, asked the witness J’aratas to send 4 


Lord Atkinson. 


anaman 


telegram like that produced ; that no arrangement was made as to 
the purchase money to be paid to his father for the sale of the- half- 
share ; that this officer stated to him what the income was and-he , 
stated that in the telegram. He says he does not kn ow Satish. 
le was then asked if, to his knowledge, his father was served, as 
defendant in this suit, with a copy of the writ. His reply is that 
this Gomasta told him that a summons had been left with him with 
a copy ofthe plint. He is then asked if he meant to suggest that 
this Gomasta did not show it to him within a reasonable time. His 
A ü reply was he does not understand reasonabie time, not that very 
day nor the next. day ; he might have shoyn ‘it months or days 
after. He is asked if the signature on the summons is in his father’s - 
handwriting, and he replied it looks like ıt but is in pencil, andis- 
not exactly like his ; some portion of it is written inthe hand of 
a lady which he never writes. ; 
He is then ask:d if it is inaccurate to say he got a copy of the 
summons. And his reply is :— 
‘Trt may have been served on him (2.4, “his father) but I got 
this (7. e., the summons) some time later, ana [ thought L ought not 
to take any steps. I did not consult my father regarding it. T 
might have said to him ‘ you have been made a party.” I do not 
remember whether I said anything or not. I might or J might not - 
have said anything. I refer only important matters to him. I 
did not consider this matter to be important, because we had no 
connection with this property. I thought we should do nothing.” 

_ He is then asked, did he think it was important that his father 
should be charged with fraud and that he should be defended ? and 
his reply was, “ I d.d not think so at that time.” He is then 
asked, “ You thought that connection with the property was all- . 
important ?” and his reply is, “ Yes, I do not remember any 
charge of fraud.” l l 

Taradas added that he did not know Satish. He is asked what . 
instructions he cawe his brother Shy2madas about the auction 
e purchase,” His answer is, “ Probably I gave him the same instruc- 
tions I received from my father.”- Then he was asked, “ Was 
your instruction mercly reading out, the telegram, you received from 
your father >? His answer is, “No ; I gave him more instructions,” 
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Then he is asked what was it. And he replied, “1 do not remem- 
ber, he might not understand’ the telegram fully; I might have 
told him to .go and bid up to Rs. 12,000,” Then he is asked, 
“ How much money did you send with your brother Shyamdas?” 
his reply was, “1 do not remember; it might be one-fourth of 
the amount.” Then the question is put to him.”" That is one- 
fourth of Rs. 12,000, equals Rs 3000” He is then asked when his 


brother came back from the sale, “ Did you put it to him that if 


somebody bid higher than your brother why he did not ask permis- 
sion to bid still higher ?” and his answer was, ‘‘ I do not remember 
whether I asked him.” 

It appears to their Lordships strange that any legal practitioner 
could suppose that clumsy, stupid and transparent prevarication 
such as this witness indulged in could impose upon any legal tribu- 
nal worthy of the name, much less upon one of the ability and 
distinction of the High Court of Calcutta. In their Lordships’ 
view this man’s testimony is utterly unreliable, and the evidence 
of Panchanan is quite unshaken by it. The Subordinate Judge, 
however, held that this latter witness’s evidence is rendered un- 
reliable by another particular matter. It is this, On his direct 
evidence this witness Panchanan undoubtedly swore that PryaNath 


accompanied the rest of the patty to Sxitish’s house on the evening ` 


before the sale. On cross-examination he corrected that, and stated 
that Prya Nath only came with the others half the distance, then 
descended from the vehicle in which they were and went away on 
other business. On the face of it this correctior looks quite inno- 
- cent, the mistake being one which a man might well:make at night 
under the circumstances deposed to, but the learned Subordinate 
Judge, though Panchanan was not asked a single question touching 
the alteration in his evidence, considered that it showed a dishonest 
attempt on the witness’s part to alter his evidence so as to recon- 
cile it with Prya Nath’s, and therefore deprived him of all credit. 
In their Lordships’ view that is not a reasonabje construction of 
the incident, and they concur with the High Court in thinking that 
Panchanan’s evidence is not shakea by it and that he is notwith- 
standing it worthy of credit on this as on the antecedent parts of 
his testimony. 

In the second part of his evidence Panchanan says that he 
“himself, Prya N nith, Satish, Sayamadis anda Durwan of Akshoy 
attended the sale ; that a bid was made inthe name of Satish,’ that 
Rs, 2,300 vere deposited in Court that day; that the money was 
with Prya Nath, who paid it to Shyamadas, and Satish deposited if 
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with the Collector, He said that Hemada owed some money to Sita- 
nath, and that if the property was transferred to Sitanath by Akshoy, 
the money due to him would be realised ; that this was the second 
object of causing the property to be sold. Shyamadas, he said, paid 
the purchase money to Satish in notes and gold. He does not 
remember to whom Satish paid it. Shyamadas bid on behalf of 
Akshoy ; that Satish and Shyamadas stood there side by side. He 
was not present when the chalan for the money was written. He 
does not remember whether Satish ‘said to the Collector, “I have 
not now with me more than Rs. 1,000, and may I be given time for 
the balance?” That he came downstairs as soon as the sale was 
over, and waited there for half an hour; that one-fourth of the pur- 
cbase money was deposited with the Collector; that it was settled 
that Satish should pay half the purchase money in order that he 
might get a one-third share of the property, that according to the 
arrangement made Akshoy was to advance the whole of the pur- 
chase money in the first instance, and Satish was to pay him back 
half of it when it was settled. It is obvious that the ultimate 
pecuniary benefit to Satish under this arrangement would be the 
same as if he advanced the entire of the purchase money in the first 
instance and Akshoy paid back half. This latter mode of procedure 
would, doubtless, look to the officials more as if Satish was the real 
purchaser than the other, and in either case Satish could say with 
equal truth, as is sworn he did say to the Maharaja, that he had 
co-sharers in the property, and that Akshoy was one of them. The 
mere fact that Satish found in the first instance the money to pay 
the purchase money is not at all, therefore, such a crucial fact as 
Mr. De Gruyther contended it was. Akshoy could, doubtless, 
repay him half the money at any time. The witness then explained 
and excused with fair success, their Lordships think, the part he 

had taken in the business. 

Some unfavourable comment was made upon this witness’s. 
evidence owing to the fact that he did not enumerate the particular ; 
sums which, together, made up the sum (Rs. 2,500) deposited, but 
treated it as having been doposited in one sum, That, no dorbt, 
is so, but if that be a discrediting incident, he sharest < discr- Jit 
with Satish himself, who in his cross-examination said :— 

“On the day of tife sale, having put in notes to the amount of 
Rs. 2,400 mto the Collectorate, 1 took a refund of Rs, 200 and thus 
deposited Rs, 2,300 only ;° this sum of Rs, 2. B09 was in notes of the 
value of Rs. t,000 and Rs. soo only. I borrowed those notes from 
the houe of Taratk, my cousin, No mention whatever is made of 
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the Rs. 1,000 it is now alleged he brought with him to the sale, and 
he represented that the borrowing of the Rs. 2, 500 was one transac- 
tion, Tarak Nath Banerji; the money-lender, says precisely the 
same. He said some two or two anda half years ago, in January, 
he borrowed from me Rs, 2,500 in two handnotgs, one handnote 
for’ Rs. 1,000, the other for Rs, 2,500. The amount of the first 
remains due, the other was paid. Satish owes money to me, my, 
mother and my sisters also. I have no accounts of my loan tran- 
sactions. 1 did not enter the payment of Rs. 2,500 to Satish Babu 
as debts.” 

“Piya Nath’s evidence as to what occurred at the sale is not so 
full as Panchanan’s, but it is quite consistent with the latter’s. He 
mentions two important matters. He says that it was thought | 
that the relationship with Satish would not be easily ascertained, 
and so he was chosen to be a fit person to bid at the sale and 
purchase the property. (It is not very clear what this means.) 
He also said that he went to Kulna three days after the sale and 
saw the entry of the purchase money in the rokar after coming | 
back. 

Now who and what was Satish? He was a feeble invalid, 
afflicted with a painful and unpleasant disease. Up to seven or. 
eight months before he was given to drink, and since then, by way 
of reformation had become an opium-eater. That is the descrip- 
tion he gave of himself. He was asked at the end of his cross- 
examination if he was addicated to intoxicants. His reply. 
was — l 

“ Yes, formerly, I gave up the habit seven or eight months ago.” , 
(He was speaking on the rth February, 1917). “I have drunk 
Wine up to the value of Rs. 13-8 per bottle. 1 never drank anything. 
costlier than that; the price of the same bottle to-day is Rs. 30 to 
Rs. 32. I have poured out to the goddess of drink Rs. 50,000 or. 
Rs. 60,000, . I eat opium twice a day now. As I have got the rheu-. 
matism, one tolla of opium lasts me 14 or 15 eating twice a day.” 

For the last twenty-three years, he said, he had been purchasing 
taluks at revenue sales, certificdte sales and Civil Court sales. He said , 
he did. not know Sitanath or Akshoy and never had any conver-, 
sation with either of theme His debts, he said at the time he was, 
examined, amounted to“ Rs. 18,000 or Rs. 19,000, Before buying 
this property, he said, he did not ascertain even whére the plpperty 
was situated or make any inquiries about it. After the institution 
of the suit he made no inquiry as to the extent of Hemada’s share 
in the property of as to Whether he had an officer called Sitanath, 
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Or as to the truth of the charges made against him or whether any, 
officer of Hemada’ S, fraudulently or otherwise, caused the zemindari 
to be.sold by auction by withholding the revenue. Nor did he 
make any inquiry as to who Akshoy was. On seeing the bid sheet 
two or three hours after the sale, for the first time, he never knew 
Ashoy’s name. He said he never made up his mind to purchase 
the ‘Property till after he had seen the bid sheet. He. did .not know, 
Taradas nor Kalidas, sons of Akshoy : that he never went to 
Akshoy ’s house up. to the. day he spoke, 4th February, 1917; and, 
never inguired what are the guantities of lakeraj lands or mal lands. 
in the taluk. The excuse he made for this amazing indifference 
and i ignorance was that he did not send his officers there to ‘make 
inquiries touching these matters because here was a criminal case 
once and it ‘he sent them to inquire there might be another criminal, 
casé, which would cost money. He then added :— 

“Therefore’ Tam waiting till the case is over. I am not in very 
affluent circumstances, you, yourself, see. I have purchased pro- 
perty by “borrowing money. How can I then say Lam in affluent 
circumstances?” © 

The. plaint, was filed on the 18th August, 1915 ; Satish was 
examined on the 21st, 27th and 28th January, 1917. It seems to 
their’ Lordships quite. incredible that for one year and. four months | 
he ‘would have abstained from making any inquiries touching a 
property which he, an embarrassed man, alleged he bought, or 
have ignored so completely the charges made against him. His 
conduct as to the property might not be unnatural if he was merely 
a sham bidder put forward by Akshoy, pui it certainly is inexpli- 
cable if he was the real purchaser. 

Akshoy was examined on the yth May, 1919, he states that his 
income is about’ Rs. 30,000 to Rs. 40,000 per annum, that he had 
houses in Calcutta, and elsewhere, and about a lakh of rupees in G. p, ` 
notes, most of it made by his own: enterprise and speculation ; 3 that 
tie had known thé Chandra Rajas ‘(i. ¢., the plaintiffs) sincé he was 


| at school; that they were the landlords of his family at Khulna ; 


that‘there were lots of law suits betwegn his family and the Rajas, | 
about: a portion of their property, which ended about a yeat previ- ` 
ous, ře, in 1917. He said he heard béfore he got the summons to 
givé evidence that a suit was going on with the Chandra Raja about 
properties sold for arrears of Government, revenue ; that somebody 
had: putchased it ; that the suit was going on in the Alipore Court; A 
that this was all “he knew. He did not know who the purchaser 
was; oe he:was not aware he was a | defendant i in the suit to set. 
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aside the purchase till the day before yesterday (i.¢., till the 7th 
May, 1917), when he heard ; that he first heard of the institution of 
the suit to set aside the sale from Satish’s Gomasta. He had no 
information about the property he bid for except his son’s telegram. 
After the sale he had some information. He was asked whether on 
receipt of the telegram from his son he thought it a dona fide, honest 
proposition, and he answered :-— 

“TI never thought whether it was reasonableeor not, or whether 
it was proper or not for me to bid at the sale, as the property was 
going to be sold by auction. I thought asa business matter 1 
could enter it. Whether it was right or wrong I did not think at the 
time, because the revenue was not paid and the property was going 
to be sold. The only thing was that I had to sell half to him,” 

He was then asked did ne buy any other property in auction 
sale, and he answered ‘‘of course, I bought the tenants’ holdings. 


“When they failed to pay the rent they (presumably the holdings) 


were sold by auction.” 

He admitted he had a talk with the Gomasta of Satish soon after 
the litigation was instituted ; that the Gomasta told him they were 
going to apply to set aside the sale. This man did not tell the 
witness at that time that he was a defendant in the suit: “that 
between Sa:ish and ourselves (ñe, Akshoy and his people) a suit 
was pending, and he used to come from time to time in reference 
to this matter, but he never told me I was a defendant in this suit, 
though I had occasional talks with him.” He said ‘his sons told 
him that they had’not purchased at the auction; that they wrote 
about it; that they did not tell him who it was who purchased 
it; that since then he had come to know that Satish pur- 
chased it At that time he did not care to know the name. His 
sons might have mentioned the name of Satish the first time or after- 
wards. He denies that he is helping Satish to buy the property. 
This witness appears to their Lordships to be quite unreliable. He 
was a defendant’ in the suit out of which this appeal arises. He 
was charged ‘with fraud. Service of the plaint must have been 


effected upon him, and’yet, he says, he was never told'the nature — 
of the suit: That appears to their Lordships to be quite incredible., 


‘They think, judging from all the probabilities, he must have been 
told of these things ; ; but*being resolved not “to play the part of an 
innocent’ man and'come boldly into Court and deféndshimgglf, he 
thought ir wiser to lie low and remain silent, and i is now professing 
this ignorance’ to excuse his conduct. 

--Mr. Dunne, in his argument on behalf of the respondents, criti- 
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cised in detail the evidence of the appellants as to the persons from 
whom and the mode by which he found the purchase money of the 
property he purchased. Damaging as that criticism was, their 
Lordships prefer to rest their conclusions in tke main on the some- 
what broader aspects of the case, including the relative positions. 
of the two most interested men, Satish and Akshoy. The latter, a 

very wealthy man, so anxious to acquire, though he should have to 

part with half of it, yet trusting to the information contained in the l 
telegram which Sitanath must have supplied. Himself a tenant of 
the Roys, yet ready to join in their undoing by forwarding this 
auction sale provided only this could be effected without his co- 
operation being disclosed. And on the other side one has a diseased, 
intemperate and crippled man, accustomed to attend revenue 


* and other sales by auction, but apparently at this time without 


ananna of his own available to pay for anything he might buy, 
obliged in this case to borrow every rupee of the purchase 
money (Rs. 9,290), ir some instances at high rates of interest; 
and further obliged, according to his own story, to pledge to a 
relative the anticipated compensation which he might receive for 
the compulsory purchase of some of his property in order to raise 
Rs. 8,500. If Akshoy had desire to procure the service ofa tool 
to buy for him this property at this auction, giving him, however, 
an interest in the property bought as a reward, and with the help 
of Shyamadas giving to a sham competition at the auction the appear- 
ance of reality he could scarcely have found a person more qualifi- 
ed to fill the role th n Satish, The question is, did he fill that 
role or a role something like it, or did he buy this property entirely 
for himself, for his own use and benefit? ‘There is available evi- 
dence which, in their Lordships’ view is much more consistent with 
his having filled the first of these roles than the second. It is the 
following : Rajendra Nath Banerji, the Naib on the estate of the 
Maharaja Pradyot KumarTagore named Mulajore, says that this 
estate lies to the sogth of the Roys’ estate of Atpur ; that he 
knows the district well, including the taluq in dispute; that in rors 
Satish had purchased it at an auction sale, that his employer, the 
Maharaja, was anxious to purchase it ; that he, the witness, went to 
Satish’s house to propose to buy it on behalf of his master ; that he 
met Satish and had a talk with him on the subject ; ; that Satish said 
that he was not in a position to say whether he could sell the taluq ; 


” that hef the witness, then brought Satish to his Maharaja’s house 


in Calcutta ; that Satlsh there gave no final answer but said that he 
would have to consult one or two persons who had interest in-the 
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property purchased. Hədid not mantion the names 5 that.he, the 
witness, pressed him very much in the matter; that Satish then 
took him to the house of another person named Chatterji ; that 
Satish entered the house, remained there forsome time while the 
witness remained outside in the carriage ; that after an interval 
Satish ‘returned and said he could not sell the property ; that 
Chatterji was unwilling to part with it. (Che full name of Akshoy 
is ‘Akshoy Kumar Chatterji.) 


The Maharaja Sir ` Pradyot Kumar Tagore was examined on 
commission. ; He says he knows the villages of Atpur and Mulapore ; 
that he is a zemindar ; that after the auction he heard of the sale; 4 
that had he known before it took placa that it was about to take 
place he would have attempted to purchase it. He heard from his 
amlas that the value of the property was from Rs. 23,000 to 
Rs. 30,000. He heard the name of the person who purchased the 
property at the auction. He tried to purchase it from him and 
sent word of that to Satish by Rajendra, the officer of his Debottar 
estate. After the interview, Satish, had a talk with witness at his, 
the witness’s, own house. The witness was asked “ what did he 
say to your proposal?” and he replied: Satish, said he had a 
partner named Akshoy, and other partners too, and that he was 


unable to say anything without consulting them ; that conversation 


took place in August or the beginning of September, 1915. as well 
as he could recollect. The negotiations progressed no further ; his 
officer told him it would not come off. Tne witness said he had 
not seen Satish before; he had no personal knowledge of him. 
The witness was asked to describe the man he spoke to: he said he 
was about 45 years of age, rather stout, of dark complexion, stood 
rather uncomfortably, and spoke to him, the witness, in Bengali. 

A number of quite irrelevant questions were put to the Mahara- 
ja which may be passed by. 


The next witness is Ashutosh Bhattacharji. e He was examined 
On the 7th March, 1917. He states that he is only Superintendent 
of the Raja Kishori Lal Gossain of Serampur ; that his head office 
is at Serampur-; that his master was a member of the Executive 
Council of the Governor of Bengal ; that he himself is an undergra- 
duate, an Honorary Magistrate of the Bhagpara Bench, and a 
Municipal Commissioner of Bhatpara Municipality ; that he has 
served as Superintendent for twelve years. He knows Atpur. He 
knows the taluk 2402; that he knew of the sale of it in Baisakh 
from middle of April to middle of May, r915. Had he known of it 
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ae After that he, witness, went inthe tiddle of May. He said the 


Lord Atkinson. "ease for setting aside the auction sale was un pending before the 
ii Commissioner, and that he must consult Atshoy. The witness 
then went to the hoyse of Akshoy Caatterjio2 three or four occas- 
ions in July or August. He went to Swish for the last time in 
October, 1915. After.the disposal of the case he, Satish, said he 
could sell the property for Rs. 50,099 The witness says he then 
offered him Rs. 25,090, Oa cross-exinination, the witness said 
_ that he, Satish, had a mind to sell as far as he understood hin. He 
said he stayed at Sutish’s house about tea or fifteen minutes ; that 
he did not know Akshoy before he went to his house in connection 
with, this ma‘ter ; that Swish give him Akshoy’s address ; that he 
did not do or say anything to induca Sitish tə sell the property. 
On the first day he, the witness, saw Akshoy he expressed his 
Willingness to sell the property. He saw him when the appeal 
before the Commissioner was over and he then demanded 
Rs, 50,000. 

The learned Subordinate Judge has criticised unfavourably the 
Maharaja’s evidence, but he bases his criticism on the most sur- 
prising error: “ He says the convarsation with the Maharaja toor 
place, according to Rajendra, in Jaishta, i e, which means fron the 
middle of May to the mid lle of June ; thit there was an appeal to 
the Commissioner pending, which was disposed of on the rst July ; 
that the present suit was instituted on th3 18th August, rors ; that 
Satish is an astute man of business; that it is highly improbable 
that he would mike such admissions of fraud on his part when 
in the appeal to the Comnissioner his complicity with defendants 
Nos. 2 and 3 was distinctly alleged and the matter was being fought 
out between them. ût has not bezn shown to this Board that the 
charge of fraud was made before or could be entertained by the 
Commissioner. He gave no decision “whatever upon such a charge 
if made. His decision is entirely confined to the irregularity of the 
sale, but it is strange that the learned Subordinate Judge did not 
take the trouble to vetify his dates before te made such a charge 

e as thig agaist such a person as this Maharaja, based entirely on the 
assumed fact that the Commissioners judgment was delivered on 
the rst of July. Had he done so, he would have found that the 
Commissioner delivered his judgment not on the rst July, 1915, as 
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he assu nes, but on3 moath evclier, niusly, tha’ rst Jung, r915. 
The criticism based upon this biuader therefore falls to the 
ground. 

Now, if Satish and Akshoy had admitted that. they had had these 
interviews With the person; nan2J, but thit thesa latter had mis- 
taken what they said, or that t rey were so pressed to sell that they 
said what they. were alleged to have said as an excuse to get rid of 
the pressure, there might bə something to sag on their behalf. 
But they do nothing of the kini ; they say thase interviews never 
took place ; that the whol2 thing is a myth, a work, it is to be 
supposed, of the perverted and diseased imagination of these three 
witnesses. Their Lordships are as unable as the High Court are to 
take that view. They think, onthe contrary, that these three wit- 
nesses are reliable and their evidence most convincing, They believe 
that if this large sum of Rs. 25,000 or Rs. 32,009 was within the 
reach of this needy, man Satish, then in debt to the extent of Rs. 
15,000 to Rs, 18,000, he would have eagerly graspei at and gladly: 
sold the property he purchased in order to procure it. The fact 


that he did not do this can only be accounted for on the assumption , 


that he: was not the absolute owner of this property, free to dispose 


of it as he right, but that his action was dominated and codutrolled, - 


by the wealthy co owner hz named to whom gains of Rs. 10,000°or 


Rs. 20,000, had not such a strong attraction. Their Lordships are 
therefore of opinion that ihe respondent-plaintiffs, have establish- 


ed the cause of action in which they sued, and that the appeal 
fails. The'appeal having been dis.nissed, it is not necessary to dis- 
cuss the matter further, as there is no cross-appeal. The respon- 
dents are apparently content with the decree which has been pro- 
nounced by the High Court, and as their Lordships think it does 
substantial justice between the parties in the circumstances of the 
case, they will merely humbly advise His Majesty that the appeal be 
dismissed with costs. 


` E. Dalgado : Attorney for the Appellants. ° 
Watkins and Hunter : Attprneys for the Respondents. 


A. TM. | . Appeal dismissed,- 
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PRESENT: Viscount Finlay, Lord Denedin, Lord. Athirson, Str 
John Edge and, Mr. Ameer Ali. 


IMPERIAL BANK OF INDIA | 
à y, | 


U, RAI GYAW THU AND COMPANY, LIMITED. 


6 | 
(On APPEAL FROM TAR CHIEF Courr or Lower BURMA.) 


Equitable morlpape—Depostt of title-deeds to secure further advimces— No 
-maximum fixed—Legal mortgage ~Subsequent advances —Priority —Notice— 
Transfer of Property Act (IV of 1882), sections 3, 58 (a), 59,78,79, 80. 


‘In India, there is no distinction between a legal and an equitable mortgage as 
in English Law. 

Ani equitable mortgage effected by a deposit of title-deeds in the towns 
enumerated in the Transfer of Property Act isa mortgage in the senseof the 
Act, to which the priority sections apply. 


“An equ'table mortgage to secure further advances without expressing a maxi-' 
mum, “cannot have priority over a second mortgage as regards advances made 
subsequent to ‘the later mortgage, any question of notice being immaterial s 
Hopkinson v. Rolt 1) referred to. 

A person taking. a mortgage of property situate in or near towns where mort- 
gages by deposit of title-deeds are known and permitted by the law,” is bound to 
insist on production of title-deeds, failing which he is presumed to have notice of 
subsisting prior mortgages. _ 

Consolidated appeals from two decrees of the Chief Court of. 
Lower Burma, one affirming and the other reversing two decrees of 
the District Judge of Akyab 

The facts are fully set out in their Lordships’ judgment. 

Certain persons effected a mortgage by way of deposit of title- 
deeds in favour of the appellant Bank to sscure advances male 
and to be mide. The agreenant however did not express ths 
maximum amount to*be advanced. Later, the same persons execu- 
ted registered mortgages in favour of the respondents to secure 
money borrowed from them. The refondents did not insist on the 
production of title-deeds. The Bank continued to make advances 
even afterwards. The dispute in the appeal is as regards priority. 


The District Judge*held that the registration of the respondents’ 
mortgage was not ifso facto notice to the Bank and that the respon- 
dents in the first of the appeals failed in their duty to insist on the 
pro,juction of title-deeds. He decreed in favour of the Bank, 


(1) (5861) 9H L, C 514. 
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In the second case, he held that tha Bunk was neglizent in not 
inspecting the register before makinz further advances ani dis- 
allowed the Bank’s claim. Hə did nət discuss seciian 80 of the 
Transfer of Property Act in either case. 

On appeal, the Chief Court came to the coyclusion that the 
respondents were not negligent in not asking for the production 
of the title deeds and held that the respondents were entitlad 
to priority. Hence the present consolidated appeads. 

Micklem K. C., De Gruyther K. C. and Draper for the Appel- 
lants: The words, “in the case provided for by section 79” in 
section 80 of the Transfer of Property Act, mean cases of mortgages 
to secure further advances or the bilance of a running account. 
Then the exception of section 80 cones into play and the appellant 
Bank is entitled to priority as regards advances made even after 
the mortgages to the respondents, When the mortgage itself was 
to secure further advances, any advance when made cannot be a 
subsequent advance. Further, a mortgage effected by deposit of 
title-deeds is not a mortgage because there is no transfer of interest 
in immovable property : section 58 (e) of the Transfer of Property 
Act. It therefore follows that the priority section 48 of the Act does 
not apply to the present dispute. Mortgages by deposit of title 
deeds are recognised in certain towns to help business and the 
Act should not be interpreted in such a way as to defeat its avowed 
object in recognising such mortgages 

Dunne K. C., Webster and Pennelt for the Respondents: ‘The 
trial Judge and the Chief Court failed to notice the provision in 
section 80 of the Transfer of Property Act. Tne only exception is 
where the equitable mortgage expressed the maximum to be secured 
by the contract. The language of sections 79, 80 makes it clear. 
Any question of notice or otherwise is not material. Nothing done 
by the respondents caused the Bank tə make further advances and 
section 78 cannot have any application.: The sections of the Act 
are to be interpreted in the natural way. The Act did not intend 
to protect persons making advances .to facilitate business even 
though they deliberately ignore the expressed provisions of the Act, 
Further, the remedy was open under the Act itself. Ifthe maxi- 
mum on such advances was expressed, the exception : mentioned in 
section 80 comes into play and the mortgagees are protected. 

De Gruyther K. C. replied. 

The judgment of their Lordships was delivered by 


Lord Dunedin :— These are two consolidated appeals. The 
facts in appeal No. 148 of 1920 are as follows ; 
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One Abdul Hakim on the 28th Decemher, 1911, handed to the 
Bank of Bengal (now represented by the appellants the Imperial 
Bank of India who took over their business) thé following docu-. 


ment :— f 


“28th December, 1911. 


“To The Agent, Bank of Bengal, Akyab. 


“DEAR SIR, 

“I beg to hand you the title-deeds as at foot to be held as 
Collateral Security for the aivances made by you or to be made by 
you to me hereafter. 

“T further beg to submit you that all those title-deeds as at foot 
deposited with you are free from encumbrances, 


“Vours faithfully, 
to ; “ABDUL HAKIM IT.” 
(In Burmese. ) 


“DETAILS OF PROPERTIES REFERRED TO ABOVE.” 


The- schedule was not filled up. The Bank thereafter made 
a lvances on current account from time to time. On rst June, 1914, 
Abdul Hakim was indebted to the Bank to the extent of Rs, 24,500. 
His liabilities to the Bank subsequently rose and fell ; the minimum 
amount due at any one time being Rs, 15,020 on the 8th July, 1014. 
The liabilities rose by further advances, 

On the rst June, r914, Abdul Hakim, without ths knowledge 
of the Bank, executed a deed of mortgage of seven parcels of land, 
of which the titles had been handed to the Bank, in favour of a 
firm who were the imme‘iate predecessors in title of the respon- 
dents. This mortgaze was registered The mortgage wast) secure 
Rs. 10,000. The respondents’ manager did not ask for any title- 
deeds and believed the statement of Abdul Hakim that the proper- 
ties were free fromeencumbrances. 

The facts in appeal No 149 of 1920 are as follows;— 


-One Maung Tha Baw deposited the title-deeds of certain agricul- 
tural lands with the Bank at Akyab, as security for advances made 
to him by the Bank from ‘time to time. His indebtedness to the 
Bank fluctuated froma month to month. On the 2gth April, 1914, he 
cleared his account with the Bank, but allowed his title-deeds to 
remai1 in possession of the Bank, and on-the 23rd May, r914, 


took a fresh advance of Rs. 10,000. From that time onwards his 


indebtedness to the Bank continued up to the date of the suit. 
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On the 21st May, 31914, without notice to the Bank, during the . P. C.+ 

time when he was temporarily free from debt, Maung Tha Baw 1923, 
executed a mortgage of certain of the lands in favour of the respon- Imperial Bank of , 
dents in this appeal, and this mortgage was duly registered at the ole . 


Sub Registration Office at Myohaung where Tha Baw lives. The U Rai Gyan Thy. 
mortgage was for Rs. 30,000. ‘end, Co. Ld. 

“The poimi of contest in both cases is the question cf priority of Lord Dunedin = 
the appellants, the Bank, and the respective respendents in respect ` = 
of their registered mortgages. 

Before discussing the question or examining the judgments 
. below, it is advisable to set out the sections of the Trdnsfet of: 
Property Act, 1882, on which ne questions turn By section 58° 
(a) it is declared that :— ee 

“A mortgage is the transfer of an interest in specific immovable: 
property for the purpose of securing the payment of money advanc-- 
ed or to be advanced by way of loan, an existing or future debt, or 
the performance of an engagement which may ele rise to a pecu- 
*niary liability.” 

The section goes on to set forth and distinguish in turn simple 
mortgazes (4), mortgages by conditional sale (c), usufructuary mort:: 
gages (d) and English mortgages (e). 

Section 59 provides that :— 

Where the principal money secured is one hundred rupees or 
upwards, a mortgage can be effected only by a registered instrument 
signed by the mortgagor and attested by at least two witnesses.” 
and then continues. 


“Nothing in this section shall be deemed to render invalid 
mortgages made in the towns of Calcutta, Madras, Bombay, Karachi, 
Rangoon, Moulimein, Bassein and Akyab,. by delivery to a creditor 
or his agent of documents of title to immovable property with intent : 
to create a security thereon.” 


It is to be observed that there is here no distinction between 
legal and equitable mortgages as in English law, where the legal 
mortgage will always prevaib against the equitable unless the 
holder of the legal has done or omitted to do something. which 
prevents him in equity from asserting his paramount rights, 


The various classes of mortgages are merely described, and 
then as regards mortgage by way of deposit of title-deeds, ghat is 
spoken of as a known method, That that known method hai con 
sisted in applying the doctrine of English law that such deposit 
effected a mortgage good against the mortgagor, although no actual 
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conveyance of the property had been made, may be taken as 
certain. 
Priority is dealt with in general terms by section 48 :— - 
“Where a person purports to create by transfer at different times 
rights in or Over the same Immovable property, and such ‘rights 


_ cannot all exist or be exercised to their full extent together, each 


later created right shall, in the absence of a special contract or re- 
servation binding the earlier transferees, be subject to the rights 
previously created.” 

This is what is expressed in the old maxim guf prior est 
tempore potior est jure. But priority is specifically dealt with in sec- 
tions 78, 79 and 80, which are as follows :— 

78. “Where, through the fraud, misrepresentation or gross 
neglect of a prior- mortgagee, another person has been induced to 
advance money on the security of the mortgaged property, the prior 
mortgagee shall be postponed to the subsequent mortga zee.” 

79. “Ifa mortgage made to secure future advances, the perfor- 
mance of an engagement or the balance of a running account,expres- 
ses the maximum to be secured thereby, a subsequent mortgaze_ of 
the same property, shall, if made with notice of the prior mortgage 
be postponed to the prior mortgage in respect “of all advances or 
debits not exceeding the maximam though made or allowed with 
notice of the subsequent mortgage-” l 

80o. “No mortgagee paying ofa prior mortgage, whether iit 
or without notice of an intermediate mortgage, shall thereby acquire 
any priority in respect of his original security. And, except in the 
case provided for by section 79, no mortgagee making a subsequent 
advance to the mortgagor, whether with or without notice of an 
intermediate mortgage, shall thereby acquire any priority in respect 
of his security for such subsequent advance.’’ 

Now upon the facts set forth the learned District Judge in 
appeal No. 148 of 1920 thought that two points and two points only 
arose :—(1) whether*the registration of the respondents’ mortgage 
wastpso facto notice to the Bank, thus preventing-the Bank from 
making further advanc-s upon the dod¢irine of Hopkinson v. Rolt- 1): 
and (ii) whether the fact that the respondents in taking the mortgage 
did not ask for the title-deeds, brought- into play the provisions of 
section 78. He decided the first question in the negative and the 
second in the affirmative. He then gave judgment in favour of the 
Bank. He did not consider or discuss the effect of the concluding 
words of section 8o. 

(1) (1861) 9 H. Ls Co 514. 
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In appeal No. 149 of 1920 he held ‘that the two questions -P.C 

were the same. The first he decided in the same way, but the 1923. 

l second he decided otherwise. He held ut as oe mortgaged lands The Imperial Bapk 

were In the district where the concluding provision of sec.ion 59 of India. 

; did not apply, the Bank were themselves negligent'in not inspecting y pai Gyaw Thu & 

the register before making further advances and that this negli- Co., Ltd. 


gence on their part precluded them from putting forward negli- zorg Dunedin. Z 
“gence on the respondents’ part under sectiort 78. He therefore Te 
preferred the respondents Again he did not discuss section 80. 
‘The appeal in No. 149 of 1920 came on before the appeal in 

No. 148 of 1920. In that appeal section 80 was mentioned, but 

was dismissed with the remark: that it did not in any way supersede 

section 79; and the question to be decided: was declared to be : 
whether in the-circumstances the ‘Court -could impute gross negli- 
| gence to the respondents and -whether such negligence was a proxi æ 
“mate cause of the Bank- making further advances. The learned 

Appeal Judge-who delivered the judgment then proceeded to con- 
-sider the English decisions as to the necessity of a legal-mortgagee 

requiring possession of the title-deeds without perhaps quite advert- 

-Ing’to the fact that the question in England is not so much one of 
- priority in time, as of the possibility of an equitable mortgagee 

“being allowed to prevail over a legal, Having. come to the con- ` 

clusion that in the English. law-there was no absolute necessity 

to require production of the deeds, he argued that the case became 

much stronger in the country where registration existed, and he, 

. therefore, came to the conclusion that the .omission in this case to 

ask for the title-deeds was not negligence aid dismissed the appeal. 

In appeal No. 148 of 1920 he held that as he had decided in appeal 

No. 149 of ryzo, it followed that there was no negligence and pre- 

ferred tae respondents to all except the amount which represented ° 
` theamount due to the Bank before the date of the mortgage so 
far as not pail off. 

Before their Lordships the argument pro@eeded on somewhat 

‘different and broader lines. Tne respondents based ‘their case 
entirely on the concluding Words of section 80. Applying these 
‘words they say the Bank is a mortgagee ‘who has made an advance 
subsequent to an intermediate mortgage and therefore as this is 
not a case falling within ‘section 79 ‘they cannot obtain “ prio- 
‘rity therefor, All the discussion as to what is and ewhat is note 
notice becomes unnecessary: The law‘ being as it stands, section 
‘78 cannot have any application because nothing done by them 
caused the Bank to make the further advances. + 
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The appellants sought to rebut this argument in various ways. 
They first argued that the words of section 80 “in the case men- 
tioned in section 79” meant mortgages to secure further advances 
orthe balance of a running account. Their Lordships cannot 


| accept this argument, They think that the words of section 79 


mean that the mortgage there referred to must express a maximum. 
The words “to secure further advances, etc,” denominate the 
different classes of mortgages, but to bring them under section 79 
they must have the common feature of a maximum expressed. As 
no maximum was expressed in either of the two cases here, the 
exception in section 80 cannot apply. 


The appellants then argued that when a mortgage was to 


_ secure further advances, any advance when made was not truly 


a subsequent advance. The words of the section, in their Lord 
ships’opinion, are destructive of this argument, “ Subsequent” 
from the context must mean subsequent to the intermediate mort- 
gage, and if that is so, then in the sense of the section ah advance 
when made after another mortgage granted becomes a subsequent 
advance. l 


It was then arz,ued that the equitable mortgage effected by 
deposit of title-deeds was not a mortgage in the sense of the Act 
and that consequently the priority sections had no application. 
This seems untenable in view of the words of section 58 (a). 
Unless the deposit of title-deeds effects the transfer of an interest 
in a specific immovable property for the purpose of securing the 
payment of money advanced or to be advanced, it is absolutely 
nothing at all. Further the concluding words of section 59 actually 
use the word mortgage to denote the security effected by delivery 
of documents of title. 


The consideration, however, on which the appellants laid most 
stress was that it was evident that the legislature wished to preserve 
the system of mortgaging by deposit of title deeds in the enumerat- 
ed :owns, Such mortgages are only really useful for the exigen- 
cies of business, especially in the timber and rice trades, where 
balances fluctuate from day to day. It would be impossible at 
each subsequent advance that there shoyld be a search of registers, 
because the registers searched would be not only the registers in 
the town itself but all those where the security lands mentioned 
in the deposited tile-deeds might be situated, and the exigencies 
of business require immediate advances without a delay 
which might be of many days. Therefore it was pressed on their 
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Lordships that they should give such an interpretation to the Act 
as would not defeat one of its avowed objects, 

Such considerations while founded on views as to business 
which are obviously of the greatest practical importance would, in 
their Lordship.’ opinion, be rather arguments for “the invocation 


of the legislature than an incentive to the putting of a forced 


construction on sections of an Act which in themselves were, in 
their Lordships’ judgment, capable of only one interpretation. It 
may, however, be not amiss to point out thar,-in their Lordships’ 
view, the remedy is given in the Act itself, and that is by the insertion 
in the arrangements for such mortgages of 2 maximum as indicated 
by section 79. The insertion of such a maximum elides the result 
which otherwise would ob!ain in terms of the case of Hopkinson v 
Kolt (1). Itis true that the subsequent mortgage must be made 
with notice of the prior mo:tgaze which includes the maximum. 
But a case like the present, where the lender took the subsequent 
mortgage without asking for the title-deeds, would be met by section 
3 of the Act which provides :— 

“A person is said to have ‘ notice’ of a fact when he aciually 
knows that fact, or when, but for wilful abstention from an enquiry 
or search which he ought to have made, or gross negligence, he 
would have known it.......” 

Taking the case of appeal No. 148 of 1920 as the simpler, their 
Lordships would be prepared to hold that fora mortgagee taking a 
mortgage in a place where he knew that mortgages by deposit of 
title-deeds were legal and usual and not to ascertain whether tie 
title-deeds were already pledged was such abstention from an enquiry 
which he ought to have made or such negligence as to infer notice 
in terms of the section. In the present case such a finding is 
unavailing, because section 80, in saying “ with or without notic ” 
makes notice immaterial. But if there had been a maximum then 
the exception would have applied and the case would have falten 
under section 79. Appeal No. 148 of r920 has been taken as tae 
simpler case because the dealings are all within the town, but in 
appeal No. 149 of rgao, in their Lordships’ judgment, the result 
would have been the same. No doubt each case must be judged 
of according to circumstances. {n parts of India remote from the 
enumerated towns, it would be out of the question to hold that 
there was a necessary duty in taking a mortgage to insisf on the 
production of the title-deeds. Registration is sufficient protection. 
But here the transaction was in Akyab, and the tespondents knew 


(3) (1861) 9 H. L, C. 514, 
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that a deposit of title- deeds in Akyab might involve lan Is situate 
outside Akyab and not very far remote. ` 4 l 
Upon this view of sec'ion 80, 78 doos not a Imit of any appli- — 


-cation, The Bank who bal no maximum expressed so as to get 


the benefit of section 719° ‘took the risk of there being an interme- l 
diate mortgage. Their further advances could not in any sense be 
said fo have been induced by any action of the respondents. 

For the reasong above given their Lordships think, though on 
different grounds from that given by the learned Judges below, that | 
these appeals fail, and they will humbly advise His Majesty 
accordingly. | | 

The appellants will pay the costs of the appeals. 

The respondents’ petition for special leave to cross-appeal will 
be formally dismissed and no costs in relation to it must be charged | 
in the respondents’ bill. l 
K.V LN: 

Waterhouse & Co. : Solicitors for Appellants. 


Bramall & White : Solicitors for Responden!s. 
— n Appeal dismissed. 
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PRESENT: Lord Dunedin, Lord Phillimore, Sir John Edze, 
Mr. Ameer Ali and Sir Lawrence Jenkins. 


KONDAMA NAICKER AND ANUTHER 
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. KANDASAMY GOUNDER. 


(ON APPEAL FROM THE HIGH C uri OF JuDICAT. RE AT MADRAS). 
i e 


Hindu Law—Limited cwner—Alienation by way of compromise— Transferee 
for value from ali: nee—Expectant re Versio ners’ suit—‘ Necessity? — Burden 
of Proof 


A daughter as heiress of her father, takes a restricted interest similar to that 
taken by a widow with a similar power.of dispésal. This howevcr is conditional. 


Under the Hindu I a a limited owner can dispose of the inheritance only for 
legal ngcessit$, the burden of proving its existence being onthe alienee. It is 
immaterial that the absence of necessity is not pleaded by the reversioner : 
Sham Sunder Lal v. Achhan Kunwar, (I, applied. 


(1) (1898) L. R. 25 L A. 183 (191); LL, R, 21 All jen 
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An alienee may be protected if he honestly did all that was reasonable to 


satisfy himself that the required necessity existed, even though there may not be | 


legal necessity in fact. 


After the limited owner’s death, the reversioner may treat the alienatiun made 
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without necessity as a nullity without the intervention of Court: Bijoy Gopal Kandasamy Gounder 


Mukerji v Kishore Mahisni Debi (1). referred to. _@ 


An expectant reversioner’s right to sue for a declaration has statutory recog- 


nition and it is legitimate to consider what his position would be on his mother’s 
death in his lifetime. . . ‘ 


A transféree for value from the alienee and with notice cannot get a better 
legal title than his transferor had. 


_Appeal from a decree of the Madras High Court, varying a 
decree of the Subordinate Judge of Madura. 

The appellants brought the present action fora declaration that 
the compromise entered into by their mother was not valid and 
bin ling on them asthe reversioners of their grandfather. The 
defence of the respondent was that the compromise was a dana fide 
settlement of family disputes and that, even if otherwise, he was 
protected being a Jana fide purchaser for value without notice. 

The trial Judge held that the compromise was valid and bind- 
ing on the appellants and dismissed the suit. On appeal, the High 
Court were dissatisfied with the way in which the trial Ju Jge arrived 
at his findings and called for fresh findings. The successor of the 
trial Judge came to the conclusion that the compromise was not 
valid and binding on th revers‘oners. The High Court accepted 
that finding, varied the decree of the trial Judge as regar is defen- 
dants with whom the present appeal had nothing to do but upheld 
the: decree of the tial Judge as regards the respondent. Hence 
the present appeal. 

De Gruyther K. C. and Brown for Appellants: The find: 
ing of both the Courts in India is thit the compromise 
was induced by fraud on the part of Mandalathipathy who mortgag- 
ed the property to the respondent. Tne compromise was set aside 
on that ground. Mandalathipathy could not confer on his transferee 
a better title than he himself had. - The High Court was wrong in 
apolying the Indian Trust Act to the facts of the case. That Act 
has no bearing whatever on the question in the present appeal. 
The compromise was by a limited owner, who can dispose of the 
inheritance only for legal necessity. There was no evidence of any 
necessity in this case. The respondent was well aware that his 
transferor acquired the property by means of a compromise with a 


(1) (1907) LR 341. A, 87; 1. L. R. 3; Cale. 329; 5 C. L J. 334. : 
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P. C. limited owner. The compromise stands on the same footing as an 
1923. . alienation. Necessity must be proved by the alienee ; otherwise 
B the transact'on is voidable at the instance of the reversioner : 


Kondama Naicker . 


° v. 
Kandasamy Gounder ` 


Madhusudan Singh v. Rooke (1). Reversioners can elect to treat. 
the transaction as,valid or not. Forthe same purpose, they can 
institute a declaratory suit, during the lifetime of the limited 
= owner: Gunfeshwar Kunwar v. Durga Prasad Singh, (2) also was 
ma referred to. The reversioner may treat the transaction as a nullity 
without the intervention of Court : Bijoy Gopal v. Kishore Mahishi 
Debia (3). 


William F.nlay K. C. and Narasimham for the Respondent: A 
compromise by a limited owner under the Hindu Law stands on a 
different footing from an alienation : Kkunni Lal v. Gobind Krishna 
Narain (4). A compromise of doubtful claims in a litigation 
is not affected by the doctrine of legal necessity. This Board has 
held that a Hindu woman has the power to compromise: Ram 
Sumran Prasad v. Gobind Das (5). The finding of the trial Judge 
that the compromise was valid and binding, was based upon an 
elaborate consideration of all the evidence. The High Court had 
no power to call for a fresh finding on the same question: Venkata 
v. Anantha Chariar (6); Order 41 x. 25 of the Code of Civil 
Procedure. 


The judgment of their Lordships was delivered by 


November, 13. Sir Lawrence Jenkins :—This is an. appeal from a decree of 
= the High Court of Judicature at Madras, dated the end May, 19195, 
Which varied a decree of the Subordinate Judge of Madura, dated 

the 23rd December, 1916. The plaintiffs are the reversionary heirs 
of their maternal grandfather Mayilchami, who died in May, rgor, 
and was succeeded .by his daughter, Aparanji Amman, the mother 
of the plaintiffs. The defendants are (among others) Aparanji 
Amman, Kumaravigaya, the son of the late Mandalathipathy, ~ 
Sennamman Avergal, end Kandasamy Goundar. gi 

The purpose of the suit is to establish the plaintiff’s title as; ` 


reversioners, . : l 
To explain this title it will be convenient to. set out the 
following pedigree :— z ; 


-(1) (1897) L. R. 24 |. A.e64; L L. R. 25 Calc. 1. 
(2) (1917) L. R. 44 l. A. 229; 26 C. L.J. 557% ; 
(3) (1987) L. R. 34 L. A. 873; L L. R. 34 Calc. 329 ;5C. Lej. 334. 
(4) (1911) L. R. 381. A. 87; L L. R. 33 All. 356; 13C. L. J. 575. 
(5),(1922) L. R. 49 I. A. 387 5 37.C. L. J. 356, 
(6) (1893) Ii L. R. 16 Mad, 299 P. C. 
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Mandalathipathy Son died 1890 Aparanjt 
| “= Sennamman | 
Kumaravigaya The Plaintiffs (sons). 


On Mayilchami’s death Sennamman commenced proceedings 
under the Criminal Procedure Code for possession of the estate 
of her father-in-law. Her application substantially failed. She 
then instituted a suit ow the 14th February 1902, against Aparanji 
and Mandalathipathy seeking to establish a will alleged by her to 
have been executed by Mayilchami and praying that possession 
should be given to her of one-third share of the property left by 
him, 

Both defendants to that suit filed written statements and the 
litigation closed with a compromise in 1903. 

It provided that ro kulies of the property therein described 
and a house should be delivered by the defendants to Sennamman. 
To this extent it was within the scope of the suit, and ultimately 
a decree was passed in accorJance with this stipulation. 

But the compromise also purported to define the rights of the 
. defendants to that suit as between themselves. By clause 8 it 
provided that the properties described in the plaint (other than 
what was given to Sennamman) should be divided into moieties 
and that each of those defendants should take one. On the 23rd 
February, 1907, a partition deed was executed in accordance with 
the terms of the compromise. On the 2nd July, rg10, Mandalathi- 
pathy executed a mortgage on property taken by him under the 
compromise to secure Rs. 10, ooo advanced to him by the respon- 
dent Kandasamy Goundar, and on the 7th January 1915, a decree 
for Rs. 17,257 was passed on it in the mortgagee’s favour. 

The plaintiffs, as reversiomers under their maternal grandfather, 
have instituted this suit on the and March, 19f5, seeking to estab- 
lish the invalidity as against them of the respective tithes claimed 
by Kumaravigaya, the son of Mandalathipathy, deceased, and by 
the mortgagee. 

It has been held by the High Court, and their Lordships adopt 
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P.C. the finding, that “Mayilchami and Mandalathipathy were separate 
NG. and not joint, and there can beno doubt. that- this was known to 
m Mandalathipathy at the time of the compromise., 


But the compromise was based on the supposition that there 
was a questionas to whether there had ouen a separation between 


` Sir. Lawrence _ the two lines of the family.” | 
ia l The High Court has further found that there is no evidence 


that Aparanji, with full knowledge that there was no truth in the 
claim put forward by Mandalathipathy, agreed to the compromise 
from ulterior motives and- that there is sufficient evidence to show 
that in assenting to the terms of the compromise she was not acting 
. bona fide in the light of the circumstances then brought ‘to her 
: notice... Their Lordships do not’ dissent from this appreciation of 
- the evidence. ‘Aparanji at the time of the compromise stood in 
need of especial protection. She was a purdanashin lady recently 
: widowed, the mother of infant sons, and, so far as the evidence 
- discloses, without any adult male relation except Mandalathipathy 
“to advise her. 
But it was under his advice and influence that she acted in the 
- litigation: with Sennamman and in the compromise by which 
Mandalathipathy took to the detriment of herself and her infant 
. sons the benefits to which as he well knew, he had no honest 
.-clain. 
In these circumstances the High Court rightly came to the con- 
clusion that as against defendant No, 2, Mandalathipathy’s son and 
heir, the plaintiff established the invalidity of the compromise 
after their mother’s death. From this part of their adjudication no 
. appeal has been preferred, and the only contest now is with 
the mortgagee in whose favour the High Court decided. 
The ground of this decision is that the mortgagee isa Jona fide 
transferee for value, and so stands in a better position than his 
= - transferor, whose title was held to be bad. 
“The High Cofirt appears to have thought that justification for 
this view was to be found in the provisions of the Trust Act. In 
“ their - Lordships’ opinion this was erroneous ; the’ Act has no 
direct relevance to the circumstances of this case, and it was pro- 
~ perly realized in: the argument here that if the High Court’s con- 
- clusion canbe supported: it must be on other grounds.. 
Jt has thus been contended that the High Court acted without 
- jurisdiction in remanding the case as it did, and that the true view 
of the facts is that taken by the first trial Judge. But though the 
ii ‘High Court’s “procedure may invite criticism, this is of no impor- 
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tance in view of that Court’s ultimate findings of fact which as ge 
already indicated, their Lordships accept. sah 

They therefore do not think it necessary to discuss further the Kondama Naicker.® 
propriety of the remand. - eee Kandasamy-Goundre 

It is then contended that tne plea of purchaser for value with- E A 
out notice assists the respondent. Fenkins. 

But an initial difficulty in applyinz this doctrine is that on -the oo 


face of the title the mortgagee had notice that his mortgagor took 
from one who only had a limited and conditional power ‘of disposal. 
And so the enquiry comes back to this: what was the daughter's 
interest and power, bearing in mind that the case comes from the 
Madras Presidency ? It is now settled beyond dispute that a 
daughter as heiress of her father takes restricted interest 
similar to that taken by a widow with a similar power of disposal. . 
This power is conditioaal; she can dispose of the inheri- 
tance for legal necessity, but it lies on the alienee to 
prove the existence of this necessity, and this isso even though 
the absence of necessity be not pleaded by the reversioner.. Thus 
it was laid down in Skam Sunder Lal v, Achhan Kunwar(t) “In 
a suit like the present, on a boad made by a person w th restricted 
power of alienation the defendants ace not required to plead the 
absence of legal necessity for tha burcoving. It is for the plaintiffs 
to allege and prove the circumstances waich alona will give validity 
to the mortgage.” And later it was said the “ touchstone of the 
authority is necessity.” It may be conceded that even though 
there may not be legal necassity in fact, the alienee would be 
equally protected if he honestly did all that was reasonable to satisfy 
himself that the required necessity existed. 

But here there is no proof either of necessity or of enq'tiry vali- 
dating the compromise. 

The inheritance therefore was not transferred so as to bind the ~ 
reversioners, On the contrary, the reversionzrs on the mother’s 
death can treat it as a nulljty without the intervention of any 
Court : Bijoy Gopal Mukherji v. Kishore Makishi Debi (a). 

Nor in their Lordships’ opinion does it alter the position that 
the dealing ‘with Mandalathipathy purported to be a compromise 
and an acknowledgment of an existing title. Even so, it was 
improperly induced and equally vitiated. I, i 

As against the reversioners in this case, it was not within the 
power of Mandalathipathy to transfer a larger legal title than he 
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himself had, nor have the reversioners by any act or omission 
debarred themselves fron insisting on this contention. Itis true 
that the reversion is still an expectancy, but an expectant rever- 
sioner’s right to sue fora declaration has statutory‘recognition, and 
for the purpose ih hand it is legitimate ‘to consider what their - 
position would be on their mother's death in their lifetime. They 
would in that event have the immediate title without the interven- 
tion of any Court, and there would in their Lordships’ view be 
no principle of justice, equity or good conscience that would 
empower the Court to deprive them of that legal title or to impose 
any restriction in derogation of it. 

Their Lordships therefore are unable to agree with the High 
Court’s decision in tha mortgagee’s favour, and they will accord- 
ingly humbly advise His Majesty that the appeal be allowed and 
that the decree of the High Court be varied so far as it dismissed 
the appeal as against the 4th defendant and ordered that the plain- 
tiff should pay to the 4th defendant Rs, 621-2-6 for his costs by 
directing in lieu thereof (a) that it be declared that the mortgage of 
the and July, 1910, and the decree thereon are inoperative against 
the plaintiffs beyond their mother’s lifetime, and (è) that the 4th 
defendant pay to the plaintiffs their costs in the lower Courts so far 
as attributable to his c'aim against them, the amount of such costs 
to be assessed by the High Court. The 4th Po RREA must pay to 
the plaintiffs their costs of this appeal. 


Douglas Grant : Solicitor for Appellants. 
E. Dalgado : Solicitor for Respondents. 


K. V. L. N. Appeal allowed, 


(1) (1889 L. R. 251. A. 191. (2) (1907) L- R; g4 L A. 87. 
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IHE MUNICIPAL CORPORATION OFeBOMBAY 
AND ANOTHER. 


(ON APPEAL #ROM THE HIGH COURT OF JUDICATURE AT BOMBAY.) 


Bombay Municipality ~Lands required for street emprovenents—Acquisition— 
Contiguous land—Ciiy of Bombay Municipal Act, (ILI of 1888), Ss. 296; gf. 


Under the City of Bombay Municipal Act, the Bombay Municipality has the 
power to acquire lands, not only for the purpose of widening the streets but also 
to take extra land contiguous to the widened street, even if the latter was in ended 
to be leased or resold for profit: Trustees for the improvement of Calcutta : 
v. Chandra Kanto Ghosh (1) applied. 


In cases of this sort, each must be determined upon its own circumstances, 
and its circumstances consist first and forémost of the precise terms ot the Act in 
question and secondly of the thing which is proposed to be done. 

Appeal from a decree of the Bombay" -High Court. The appel 
lant on behalf of the owners of certain house property in the Mahim 
District of Bombay instituted the presetitiaction against the respon- 
dents (Municipal Corporation of Bombay! and its Conimissioners) 
for a declaration that the lattet were not entitled to acquire compul- 
sorily the’ property of the appellant as it was not actually required 
to widen the public. street, The defence was that the respondents 
were so entitled under the City of Bombay Municipal Act, 


A Division Bench of the High Court held in favour of the res- 
pondents and dismissed the’ suit. Hence the present appeal. 


The. facts and the ‘matérial sections ‘of the Act are set out in 
their Lordships judgment. 1 i. 2 ie 


De Gruyther K. Cc. and Brown for’ the Appellant k 
Lowndes K. C. and, Raikes for the "Respondents 
The judgment of their Lordships was’ delivered’ by 


Lord Dunedin —In. this case the question arises ‘upon what 
is propoged to be done by the Municipality of Bombay in connec- 
tion with a projected improwment of a public Street. The muhici- 
pality propose in improving a certain street, not only to widen it, 
but to take a certain amount of extra ground contiguous to? but 
beyond the actual limits of the widened street, with the avowed 


(1) (1919) L. R. Æ L A. 45: 32 C. L. J. 65. 
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intention of erecting new buildings thereon and afterwards reselling 
the land with the buildings upon it. The powers of the munici- 
pality with regard to this matter are dealt with in section 296 of 
the City of Bombay Municipal Act, 1888, which is as follows :—* 

(1) The Commissioner may, subject to the provisions of 
sections go, gt and g2—(a) acquire any land required for the pur- 
pose of opening, widening, extending or otherwise improving any 
public street or of making any new public street, and the buildings, 
if any, standing upon such land ; (4) acquire, in addition to the 
said land and buildings, if any, standing thereupon, all such land, 
with the buildings, if any, standing thereupon, as it shall seem 
expedient for thë corporation to acquire outside of the regular line, 
or of the intended regular line, of such street ; (c) lease, sell, or 
otherwise dispose of any land or building purchased under 
clause ().” 

Reference has been made to certain cases, but it is perfectly 
clear that in cases of this sort each must be determined upon its 
own circumstances, and its circumstances consist first and fore- 
most of the precise terms of the Act in question and, secondly of 
the thing which is proposed to be done. In one sense no other 


case is an authoriry ; but at the same time certain principles have 


been very clearly laid down by this Board in the case of Trustees 
for the Improvement of Calcutta v. Chandra Kanto Ghosh (1). In 
that case what was proposed to ba done was similar to what is pro- 
posed to be done inthe present case, that is to say, the land was 
going to be acquired for the purposes of future sale and, if prices 
realised their expectancy, part of the expense to which the munici- 
pality had been put would be recouped. Section 42 of the 
Calcutta Improvement Act, 1911, provided :— 

“ Any improvement scheme may provide for—(a) the acquisition 
by the Board of any land, in the area comprised in the scheme, 
which will, in their opinion, be affected by the execution of the 
scheme.” s 

Lord Parmoor, in delivering the judgment of their Lordships, 
says this at page 53:— a 

“Tt is not immaterial to observe that there was at the date of 
the passing of the Calcutta Improvement Act no novelty in the 
recoupment principe.” 

Then he cites Galloway v. London Corporation (2) and con- 
tinues :— l 

‘ But whether the principle has been sanctioned in the Calcutta 

(1) (1919) L. R. 471. A, 45- (2) (1866) L. R. 1. He Le 44. 
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Improvement Act must be determined on the language used, and 
the case of Donaldson v. South Schields Corporation (1), shows, if 
authority is necessary, that where an Act authorises land to be 
taken for the actual works only, a local authority, or other public 
body, will be restrained from taking more than ig actually neces- 
sary for such works.” ; 

Their Lordships have no doubt that is the correct principle. 
One, therefore, has to find in the Act something more than the 
mere possibility of acquiring land for the purposes of the improve- 
ment where it is proposed to do what is proposed to be done in 
this case. When their Lordships come to this Act they find that 
the case is a fortiori of the Calcutta Case. lt appears to their 
Lordships that it is clear beyond all doubt, not only that the 
Municipality may acquire land for the purpose of making a street, 
but that they may acquire, ifit seems expedient, land outside the 
regular line of such street. If the matter had ended there it might 
have been said that the land outside the street was only meant to 
form an appendage to such street ; but then comes clause (c) which 
says: that they may “ lease, sell, or otherwise dispose of any land 
or building purchased under clause (4),” This seems to their Lord- 
ships to point to recoupment with almost the greatest certainty 
that could be expressed in words. The powers no doubt are 
drastic, but they are not altogether untrammelled, because when 
section 91, which isone ofthe sections to which section 296 is 
subject, is looked at, it_ is found that if the Commissioner is unable 
to acquire any property by agreement Government may in their 
discretion upon the application of the Commissioner made with 
the approval of the Standing Committee order proceedings to be 
taken for compulsory acquirement ; so that in the discretionary 
power of the Government would always be found a certain limita- 
tion over and above the limitation which their Lordships think 
necessarily follows from the fact that what is done must be done in 
the course of making or widening, the street for it appears to their 
Lordships that the municipality certainly could not take land 
which was not in contiguity.” Their Lordships think that the 
result would follow notwithstanding any of the somewhat more 
vague words which are used im the earlier sections of the Act. 


In these circumstances their Lordships will ‘humbly advise His 
Majesty that this appeal should be dismissed with costs. e 
Hughes & Sons : Solicitors for the Appellants. 
Sanderson, & Orr Dignams: Solicitors for Respondents. 
K. VeL. N. Appeal dismissed, 
(1) (1899) 17 L. T. 685; 68 L., J. Ch. 162, 
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, (ON APPEAL FROM THE High COURT OF JUDICATURE AT MADRAS.) 
54 ' $ 
gin Baka mith crops raised ‘from time to tryme—Subsequent mortgage 
of lands alone— Auction—purchase subject to morighges— Payment to prior 
mortgagee by auction- purchaser—Realisation of part by sale of crops—Sale of 
lands in the subsequent ‘mortgagee’ S suit—Proceeds—Subrogation—Prisrity 
, `- Transfer of Property Act (IV of 1882), $, 101. 
Where there are several mortgages on a property, the owner of the property 
= = subject to the mortgages may, if he pays off an earlier charge, treat himself as 


buying it and stand in the same position as his vendor ; in other words, he may 
keep the incumbrance alive for his benefit and thus come in before a later mort- 
gagee. This rule would not apply if the owner of the property had covenanted 
to pay the later mortgage debt. It is further to be presumed, that if there is no 
indication to the contrary the owner has intended to have kept alive the previous 


charge if it would be for his benefit. 


Certain lands were sold in execution of a simple money decree, subject to 
three mortgages The second of the mortgages comprised not only the lands 
but also the crops raised thereon from time to time. The second mortgagte 
obtained a decree on his mortgage and realised part of the decree by ‘actual sale 
of crops and the rest was discharged by the auction-purchaser. The third mott. l 
gagee instituted a suit on his mortgage and obtained a decree, in execution of 
which he brought the properties to sale. After paying off the first mortgagee, 
there remained a balance of about 1,300 rupees to the credit of the suit. On the 
question whether the appellant or the respondents were entitled to the money in 
Court : i i 

Held, that the auction-purchaser and his “assignees (respondents) were ‘entitled 
to subrogation of the rights of the second mortgagee to the extent they discharg- 
ed his mortgage apart, from the amount realised by him by the sale of crops : 
Gokuldoss Gopaldoss v. Rambux Seochand (1); Dinabanau Shaw Chowdary v. 
Jogmaya Dasi (2); Mahomed Ibrahim Hossein Khan v. Ambika Prasad 
Singh, (3) followed. : 

Appeal from an order of the Madras High Court, affirming an 


order of the Tempomaty Subordinate fudge at Masulipatam. 


: -The respondents applied for the issue of a cheque for the 
* amount in ‘deposit in Court out of the sale proceeds of the mort- 


(1) (1884) L. R. 11 Lk ibe EL, R. to Cale 1635. 

(2) ‘(1got) L. R. 29 1. A.g; LL. R, 29 Calc. 154. 4 , 
(3) (1912) L. R. 39 1. A. 68; 1. L. R. 39 Calc 527; t5 C. L. J. ait: 
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gaged propetties. The appellant claimed priority and raised 
objections to the issue of the cheque. The Subordinate Judge 
granted the application and ordered the issue of the cheque to the 
respondents. On appeal, the High Court affirmed the order and 
hence the present appeal. ° 


The facts are fully set out in their Lordships, judgment, 


Narasimham for the Appellant: The respondents are not 
entitled to subrogation of the rights of the second mortgagee. 
Their assignors bought the mortgaged properties in execution of 
a simple money decree and do not come within the provision of 
section ror of the Transfer of Property. Act. Further, when the 
lands were threatened to be sold, the auction-purchasers agreed to 
pay the mortgages in full. This promise tantamounts to the per- 
sonal covenant referred to in Gokuldoss Gopaldoss v. Rambus 
Seochand (1) ; Dinobundu Shaw Chowdary v. Jogmaya Dasi (2), 
and Mahomed Ibrahim Hossein Khan v. Ambtha Frasad Singh (3). 
lf these cases are distinguished on the ground that there was no 
personal covenant in this case, the position becomes different. 
Further, the second mortgage was of the lands and crops 
raised thereon from time to time. The mortgagee realised 
part of his mortgage amount from the actual sale of crops. 
To that extent at least, the respondents cannot be entitled to 
subrogation. (It is admitted thatso faras the present amount 
in dispute is concerned, the order appealed against cannot be 
assailed, as the High Court, in the appellant’s mortgage suit, 
declared that the respondents were entitled to subrogate to 
the rights of the second mortgagee by paying him the amount due 
on his mortgage.) 


Dube for the Respondent referred to the question of ves judicata 


on account of the above admitted decree and argued that was 


sufficient to dispose of the appeal in his favour. 
The judgment of their Lordships was, delivered by 


Lord Phillimore :—Certgin Indian landowners within the 
district of Masulipatam effected 1st, 2nd and 3rd mortgages on 
their property : the rst and 3rd being on the lands. alone, the 2nd 
on the crops also. They were afterwards sued to judgment by 
some creditors for ordinary debts, and their lands were sold in 
execution of the judgment but subject to the mortgages.” The pur- 


(1) (1884) L. R. 111. A. 126; L L, R. 10 Calc. 1035, 
(2) (1901) L. R. 29 I. A. 9; 1. L. R. a9 Cale. 154. 
(3) (1912) La R. 39 1. A. 68; J. L. R. 39 Cale. 527 ; 15 C. L. J. 411. 
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chaser of the equity of redemption was one Pingala, who paid 
Tupees 1,000, and thereout the judgment debt was satisfied. 

The second mortgagee then instituted his suit to enforce his 
mortgage, making the original mortgagors the third mortgagee" 
and Pingala defendants ; and having obtained judgment, he from 
time to time obtained orders for sale of the crops. In one case it 
would seem as if the crops were actually sold in execution ; In 
others, Pingala, or the present respondents who bought Pingala’s 
interests during the course of the proceedings, paid the second: 
mortgagee sums of money and saved the crops from seizure. 
While this was going on, the third mortgagee, who is the present 
appellant, brought a suit, making the original mortgagors and 
Pingala parties ; and in this suit the lands were sold out and out, 
freed and discharged from the mortgages. After payment of the 
amount due to the first mortgagee and the expenses of the sale 
and so forth, there remained in Court to the credit of the cause 
a sum of rupees 1,327 with some annas and pies. 

The respondents, the purchasers from Pingala, who had been 
added as supplemental defendants in the suit brought by the appel- - 
lant, thereupon claimed to be subrogated to the second mort- 
gagee, and in right of the latter, to receive this sum out of Court. 
They made this claim onthe 22nd July, 1918, for the following 
reasons: At the time. of the decree in favour of the third mort- 
gagee which was made on appeal by the High Court on the 13th 
February, 1917, there was still due to the second mortgagee the 
sum of rupees 1,990. Now the decree of the High Court provided 
that .Pingala or his assignees should be at liberty to pay. the 
amount due under the decree obtained by. the, second’ mortgagee,'- 
and that by doing so, they would be relegated to the rights of` 
that mortgagee. Accordingly the respondents paid rupees’ 1,990 
to the second mortgagee, and on the aoth of December, rgr7, 
full satisfaction by payment through the Court was recorded. 

The application® of the respondents for the payment out-of 
the money in Court was resisted by the appellant, who contended 
that when the owner of a property Subject to several mortgages 
pays off a prior mortgage, he is not entitled to stand in the shoes 
of the prior mortgagee but is to be taken as clearing the property 
fron prior incumbranges for the benefit of the later mortgagee. 

Now quite apart from the general law on the subject, the decree 
of the High Court, from which there was no appeal, had provided 
that in respect of any payment made by the owner of the property 
to the second mortgagee he should acquire the right of the second 

= N 
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mortgagee. This would be sufficient for the determination of the 
question immediately in dispute, becau#e the sum in Court, rupees 
1,327 odd, is less than the sum of rupees 1,990 which the respon- 
dents paid to the second mortgagee when final satisfaction was 
entered. And accordingly the Subordinate Judge had no difficulty 
in deciding the immediate application in favour of the respondents. 

From this decision the present appellant appealed to the High 
Court at Madras. This Court, in affirming the actual decision, 
went further and stated a principle in accordance with which the 
present respondents will not only be entitled to. stand in the shoes 
of the second mortgagee in respect of rupees 1,990, paid at the 
time of the final satisfaction, but also in respect of several payments 
that they or Pingala had made from time to time .to save the crops 
from being seized. This question, as the Judges in the High 
Court rightly pointed out was not determined by the previous 
decree of the High Court which only affected payments made 
subsequent to that decree. 

It is therefore necessary to investigate matters a little more 
closely. It is now settled law that wheresin India there are several 
mortgages on a property, the owner of the property subject to 
the mortgages may, if he pays off an earlier charge, treat himself 
as buying it and stand in the same position as his vendor, or to 
put it in another way, he mah keep the incumbrance alive for his 
benefit and thus come in before a later mortgagee. This rule 
would not apply If the owner of the property had covenanted 
to pay the later mortgage debt, but in this case there was no such 
personal convenant. It is further to be presumed, and indeed the 
statute so enacts (Transfer of Property Act, Section rot), that if 
there is no indication to the contrary the Owner has intended 
to have kept alive the previous charge if it would be for his 
benefit. 

So far therefore as Pingala or the respondents can be supposed 
to have bought the rights of the second mortgagee at the various 
times when they paid sums to him, so far they are entitled to 
stand in his shoes and claint priority over the present appellant, 
who is the third mortgagee. This could hardly be disputed by 
counsel for the appellant, having regard to the decisions of this 
“Board. (Gokuldas Gotaldas v. Rambux Seoshand (1), and Dino- 
bundu Shaw Chowdrey v. Jogmaya Dassi, (2), and, Makomad 
Ibrahim Hossein Khan v. Ambika Persad Singh (3). The point, 


41) (1884) L, R. 11 L A. 126. (2) (1901) L. R. 29 I. A, œ 
(3) (1912) L. R. 39 L. A. 68. 
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however, on which he really relied arose inder the peculiar condi- 
tions of the second mortgage, which was upon the crops as. well as _ 
upon the land. He contended that sums paid to the second 
mortgagee to save the crops from seizure must be deemed to be 
sums paid in reduction of the mortgage, and not purchases p70 tanto ` 
of that mortgage. ° a 

Their Lordships fail to follow the contention, There was an 
incumbrance upon a composite security, land and. cops. It 


. became necessary for the owner .subject to the incumbrance, to 


pay Sums of money to the incumbrancer to prevent his enforcing 


: his charge from time to time. The incumbrancer could sell his 
charge or portions of his charge to anyone, and there is nothing 


iv law or good sense to eliminate the owner of the property from , 
the list of possible purchasers. It is to the benefit of the owner | 
that the proceedings should be deemed to be a purchase and not a.. 


; „redemption, and no reason appears why it should not be assumed 
-that he intended to act in the way most beneficial to himself. 


: E 


4 
3 


Ifinstead of the mortgage being on lands and crops it had 
‘been on three separate estates, and proceedings had ‘been taken 
against one of them only, money paid to stave off such proceedings. 
might certainly be considered to be purchase money, and not 
redemption money. So in the case of these crops. Any sums 
paid by Pingala or the respondents ito save the sale of crops 


' should be deemed to be ro tanto purchases of the second mort- Ba 
': gage. It is suggested by the appellant that the sum of rupees 


2,058 odd received in April, 1914, wasnot paid by Pingala but. 
was the fruits of a sale in execution. If this should prove to be 
so, and there is nothing to qualify it, the present respondents would 
not in respect of that sum be entitled to stand in the shoes of the 
second mortgagee. But in all cases where they Jhave paid the 
money, they are entitled to the benefit. 4 fortiori they are entitled 


_ to keep the order made in their favour by the Judge of the Subor- 


dinate Court and qonfirmed by the High Court, and to have the. 


' money in Court paid out to them Their Lordships will: therefore 


humbly advise His Majesty that this appeal should be dismissed 
vith costs. 


B. Dalgado, Solicitor for the Appellant. | 7 
H. S. L, Polak. Solicitor for the Respondents. © —— > 
K, V. pe Me . Appeal dismissed, EE 
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> APPELLATE CIVIL. 


© Before Sir Asutosh Mookerjee, Knight, Judge and Mr. Justice 
Chotzner. 


THADDEUS NAHAPIET AND OTIIERS 
2. 
SECRETARY OF STATE FOR INDIA IN COUNCIL.* 


Court-fee—Bengil Court-Fees (Amendment) Act (IV B. C. of 1922), Sees. 17, 
19f—Fiscal statutes, construction ef. 


‘ Valuation of the property should be made and the court fees paid en the 
basis thereof before an order entitling the petitioner to the grant of probate or 
letters of administration is made upon the application. Till the petitioner has 
complied with the requirements of the statute in this behaif, the Court. cannot 
pronounce in favour of the validity of the claim for probate or letters of adminis- 
tration. As soon as the petitioner complied with the requirements of the statute, 
his application is perfected, and he becomes entitled to an order for the grant of 
probate or letters of administration if he can establish the genuineness of the 
testamentary instrument propounded by him. 


An application for probate was made on the 29th March, 1922. The estate 
was valued and court-fees were paid on the 3oth March, 1922. The will was 
proved on the 8th April, 1922. The Bengal Court-Fees (Amendment) Act came 
into force on the rst April, 1922 3 

Held, that the court-fee paid under the Court Fees Act of 1870 was a proper 
fee paid. 

Statutes which impose pecuniary burdens are subject to the rule of strict 
construction, and all charges upon the subject should be imposed in clear and 
unambiguous terms, as they tend to operate as penalties. The subject is not to 


be taxed unless the language of the statute clearly imposes the obligation : 
Stockton Ry. Co. v. Barrett (1) and other cases. 


Appeal by the Applicant for probate. ` 

The material facts appear from the judgment. 

Babu Ambicapada Chowdhury for the as 

Babu Surendra Nath Guha Asan Government Pleader) 
for the Government. è 

The judgment of the Court was delivered by 


Mookerjee, J: We are-invited in this appeal to consider the 
legality of an order made under the Bengal eCourt-Fees (Amend- 
ment) Act, 1922 (Act IV of 1922 B. C.) i å 


d 
Appeal from Original Decree No. 235 of 1922, against thefdecree of W, N. 


Delevingne Esq., District Judge of Dacca, dated the seth May, 1922. 
61) (1844) 11 Cl. & F. 590 (60a). 
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An application for probate was made on ths 2ọth March, 1922 
in respect of the estate of one L: zirus. Orthe soh March, 1922, 
the estate was valuei and couri-fees to the extent of Rs. 18,000 
were paid. Thereafter, the will was proved on the 8th April, 1922 
and an order forprobate was made. On th: 18.4 April, 1922, it 
was brought to the notice of the Court that in the i terval between 
the payment of the courtfees on the application for probate and 
the order for probate, the Bengil Court Fees; (Amendment) Act 
1922 had come into force on the rst April, 1922, and that the court- 
fees, if calculate! on the basis of the amended statute, would 
exceed the anount alrealy pail by Rs. 10,370. Tae result was 
that the applicant was calls upon to pay this ad litional sum. He 
ob,ected, but as his obdj-ctton was overruled, he paid the 
amount under protest. We are now invited to consider the 
legality of this order. it is needless to consider whether the order 
is appealable or not, because an application has been male for the 
exercise of our revisional jurisdiction on the ground that the order 
was made without jirisdiction. Weare clearly of opinion that the 
petitioner was not bo ind to pty the excess amount, 

S:ction 19 I of the Court Fees Act provides that no order entitling 
the petitioner to the grant of probate or letters of administra- 
tion shall be made upon an appl cition for such grant, until the 
petitioner has filed ın Court a valuation of the property in the form 
get forth in the first schedule, ani tie Court is satisfied that the 
fees mentioned in parasraph re of that schedule have been paid on 
such valuation. Tne third schzdule shows that the petitioner for 
probate or letters of ad ninistration is required to set out in detail 
the valuation of the movable and immovible properties left by the 
deceased. The law, conseqienily, req tires that such valuation 
should be mats and the court-fees piid on the basis thereof before 
an order entilii g the petitioner to the grant of probate or letters 
of administra’ o 15 mide upsi the application, [tis obvious that 
til the p-nuoisr has conplel wah the reqtirements of the 
statute in this b:na’f, the Cours cinia: proroties in favour of the 
validity of tne chin for pronte or (= tes of alwnistration. The 
question is, not whether th: petitinner in the case before us could 
have paid the court-fees ona later dare that he did, but whether 
he was competent tcompiy with the requirements of section rgl 
at the time he actually pad. Tne answer must obviously be in the 
affirmative and in favour of the pztitioner. As soon as he complied 
with the requirements of ıh statute, his application was perfected, 
and he became entit:ed to an order for the grant of probate or 
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the Bengu Coat-Bess Aot tjrs wy syisincags: termi: ‘Nothing 
in this Act shullaaaly to way neda, Loccers of a Pa naistrrion or 
certificate in resp2ct of which tn: fse ptyable un ler the law for the 
time being in forca his haa pul pior to the co aasneeniat of 
this Act, but which havs not issied.” Wes a-e af -opinon that this 
provision really supports the contention of the petitioner, 
because the fee p1yible had been pulon the appliciion for pro- 
buie before the Act came into force on the rst April tgaz. The view 
we take is supported by the principle of the decision in Swarna- 
moyee Debt v. The Secretary of State for India in Council (x), 
where a similar question was raised. 


We may add that statutes which impose pecuniary burdens are 
subject to the rule of strict construction, and it is a well 
settled rule that all charges upon the subject must be imposed in 
clear and unambiguous terms, as they tend t> operate as penalties. 
The subject is not to be taxed unless the lanzuaga of the statute 
clearly imposes the obligation, see Stockton Rulwiy Conpany v. 
Barrett (2); Pryce v. Monmouthshire Canal Company (3); Deputy 
Commissioner v, Jagadisk(,). Ws feel no doubt that upon the 
terms of the Bengal Cou:t-Fees Amendment Act, 1922 the appellant 
13 entitled to succeed. 

The result is that this appeal is a'lowed and the order made by 
the District Judge set aside. The ad.lıitional amount which has 
been paid under protest will be refunde] to the appellant. 

The appellant is entitled to the costs of this apoeal. Wa assess 
the hearing fes at three gol] mohurs. 


A, T. M. Appeal allowed. 


(1) Tee 20C. W N. 473; 22 C. L. J. 3703 L L. R 43 Calc. 633. 
(a) (1844) 11 Cl. and F. 530 603). (3) (1879) 4 Aoo. Cas. 197. 


(4) (1921) 6 Pat. L. J. gra. 
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E Before Sir Asutosh Maskerjse, Knight, Juig: and Mr. Justics Chotaner 


ying TARAPRASANNA CHONGDAR 
å 1924. ga. AN y. , 
e ‘erg 
. Fu h: l l NGLING A MURARI PAL AND OTHERS 
aC a Court-fee—Suit for reversal of putni sale—Frayers for injunction and for 


confirmation of possession—Putni Regulation (VI of 1819), sections 14,15 

‘—Court-Fees Act (VIM of 2870), Sch. Il. drt. 17--Bengil Court-Fees (Amend - 

ments Act (LV B. C. of 1922), coming into force of—Order for payment of 

additional. court-fee—Appeal, competency of. 

“A sult for reversal of a putni sale is not a suit fora declaratory relief within 
the meaning of article 17 of schedule I of the Court-Fees Act. 


Prayers for injunction and for confirmation of possession are prayers for. conse- 
quential relief: Umstul v. Nauji (1) and other cases. 


A suit was instituted on the 16th June, 1920. The Bengal Couwrt-Fees 


š a (Amendment) Act came into operation on the ist April, 1922: 

e Held, that the court-fee leyiable on the plaint, which was found to be short 
as paid on the dete of the institution, was to be determined by a reference to the 
law as it stood on that date and not bya reference to the law on the date when 
it was so found to be deficient. 

When the case is nat one- of appraisement of or fixation of value with a view 
to determine the amount of fee chargeable, but one which*involves root questions 
of principle as to the nature of the suit and the respective operation of statutes, 

5 an “appeal against an order for payment of courtsfee is competent: Upadhya ` 
v. Persidh (2) and other cases. 
; Appeal by the Plaintiff. 
‘Suit for reversal of putni sale. 
The material facts app2ar from the jidg nent. 

Babs Barkin Chenier Mutinjz for the Appellant. 

Bibus Charu Chunizr 5iswas-and Nikunja Behary Roy for the 

Respondents, 

3 The judg nent of the Court was delivered by 
Fuly, ge Mookerjee J 9 This is an appeal by the plaintiff in a suit for 


the reversal of a sa'e held unJer the Putni Regulation of 1819. 
Tne appeal raises an important q*iestion of Jaw, namely, whether 
a suit instituted under section r4 of Regulation VIII of 1819 for 
the ravers:} of a patni sale is a suit ta obtain a declaratory decree 
where n> conseqvensial relief is prayed within the meaning of Art. 
17 of Sch.,{i of the Court-Fees Act of 1870. 

® Appel from O iginal Dicree No 222 of 1922, against the decree of Babu 


Atul Chandra Banerjee, Subo:dinate Judge of Burdwan, dated the sth may, t9a2. 
(1) (1907) 6 C. L. J. 427. (a) (1896) I. L. R. 23 Cale. 723 (FB). 
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. The putni in suit was brought to sale under the provisions of. 
the. Regulation on the rsth May, roro when the third defendant 
became the purchaser. He defaulted in the payment of rent, with 
the result that the putni was brought to sale again on the rs5th 
May, 1920, when the first two defendants, the sons of the third 
defendant, became the purchasers. The fourth. defendant is the 
original putnidar, and the remaining four defendants are the 
zemindars. The plaintiff, who is the durputnidar, instituted this 
suit on the 16th June, 1920, for the reversal of the second sale held 
on the rsth May, 1920. The sale is impeached on a variety of 
grounds and the plaint contains the following statement of the 
reliefs sought. 


First, a declaration that the auction-sale held under Regulation 
VIII of 1819 on the r5th May, 1920 of the putni regarding the 
Mehal Kankora in suit is fit to be set aside, and that the said auc- 


tion-sale is yoid, inoperative and invalid and is not binding and 


effectual, and a decree accordingly and confirmation of the plaintif's 
possession thereof in durputni right, and 


Secondly, a temporary injunction as against defendants Nos. 
1 and 2 restraining them from obtaining or holding possession of the 
mehal in suit until the disposal of the suit. 


: The defendants contended that this was not a suit for declara- 
tory decree and could not be instituted on a plaint which bore a 
court-fee of Rs. 10 only under Art. 17 of schedule II of the Court- 
Fees Act. Thereupon an issue was raised to the following effect 
namely, whether proper court-fees had been paid on the plaint. 
The Subordinate Judge came to the conclusion that proper court- 
fees had not been paid and he directed that Rs. 740 be recovered 
-from the plaintiff as deficit court fees. The plaintif failed to com- 


ply with this order, and the plaint was consequently rejected with 
costs. 


“On the present appeal, the plaintiff has urged, first, that the 
suit was of the nature contemplated by Art. 17 of schedule II of the 
Court-Fee Act, and secondly, that in any view the court-fee demand- 
ed from him in the trial Court was in excess of what was properly 
leviable. In our opinion, the first contention must be overruled 
but the second must prevail. °. 

As regards the first point, it is plain from the provisions of 
sections 14 and £5 of Regulation VIII of 1819 that a suit for the 
reversal of a putni sale is not a suit for a declaratory relief ‘within 
tha meaning of Art, 17 of schedule 11 of the Court-Fees Act, 
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Clause (1) of section 14 provides that it shall be competent to any 
party, desirous of contesting the tight of the zemindar to make the 
sale, whether on the ground of there having been no balance due, 
or on any other ground, to sue the zemindar, for the reversal of the 
same, and upon establishing a sufficient plea, to obtain a decree 
with full costs and damages. Ths purchaser shall be made a party 
in such suit and upon decree passing for reversal of the- sale, the 
Court shall be careful to indemnify him against all loss, at the : 
charge of, the zemindar ar person at whose suit the sale. may have 
been made. It is manifest that the suit-thus instituted is not: solely 
for a declaration that the sale is a nullity. It is, on the other hand, 
a suit for the reversal or concellation of the sale, on the assumption 
that if the validity of the sale were not challenged, the sale would 
remain operative between the parties: Ramsona Chowdhurant v. 
Sonamala Chowdthurani (t). The suit further contemplates that 
the decree of the Court shall indemnify the purchaser against all 
loss at the charge of the zemindar or the person at whose instance | 
the sale may have been made. 

The plaint in the case befure us leaves no room for doubt that 
the plaintiff treated the sale as one which required to be reversed 
or cancelled, and the prayer clause embodies a prayer for confir- 
mation of possession as also for an injunction. The reason for these 
prayers becomes plain when we examine the provision of section 


-15 of the Putni Regulation The first clause of section 15 provides 


that so soon as the entire amount of the purchaseemoney’ shall have ` 
been paid in by the purchaser, at any sale made under the Regala- © 
tion, such purchaser sha!] receive from the officers conducting the 
sale, a certificate of such payment. The second clause then pro- 
vides that when the new purchaser shall proceed to take possession 
of the lands of his purchaser, if the late incumbent himself, or the 
holders of the tenures or assignments derived from the late incum- ` 
bent, and intermediate between him and the actual cultivators, shall 
attempt to offer opposi#ion, or to interfere with the collections of © 
the-new purchaser, from the lands composing his purchase, the 
latter shall be at liberty to apply immedmtely to the civil Court, for 
the aid of the public officers in obtaining possession of his rights. 
There is next a provision for the issue of a proclamation declaring 
that the new incumbent having, by purchase at a sale for arrears 
of rent due to the z2mindar, acquired the entire rights and privileges 
attaching to the tenure of the late talukdar in the state in which it 
was Originally derived by.him from the zemindar, he alone will be 


(1) (1911) 13 C, Le Jurgog. > ~ 
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recognised as entitled to make the zemindari collections in the 
moffussil and no payments made to any other individual will on 
any account be credited to the raiyats or others in any suit, for 
rent, Or on any other occasion whatever, when the same may be 
pleaded. These provisions make it plain that when the purchaser 
takes full measures to obtain delivery of possession, the putnidar 
and the persons who have derived title from him are effectively 
dispossessed, for the tenants are enjoined not to pay rent either to 
the defaulter or to others who claim derivative title from him. We 
must take it that it was in view of these provisions that the plaintiff 
asked for confirmation of possession and an injunction to restrain 
the purchaser from obtaining delivery of possession. 

` It has not been disputed that prayers for injunction and for confir- 


mation of possession are prayers for consequential relief; see the 


cases of Umatul v, Nauji(t); Jhumak Kambi v. Debu Lal Singh (2), 
and Dina Nath Das v. Rama Nath Das (3). The view we 
take is also supported by the decisions in Drapu Chowdhry v. Ishan 
Chunder Das (4), and Mahomed Taktbuddin Buddi v. The 
Collector of 24 Parganas (5), which were instances of suits to set 
aside sales for arrears of revenue; they are in no ‘sense suits for 
mere declaration, without consequential relief. 


The present case in our opinion illustrates the danger empha- 
sised by Sir Lawrence Jenkins C. J. in Deokali Koer v. Kedar 
Wath (6), where he observed that attempts are frequently made to 
frame suit for possession or suits for declaration with consequential 
reliefs, in such a way as to make them bear the appearance of suits 
for purely declaratory reliefs. We are of opinion that the Subordi- 


nate Judge has correctly held that the present suit was: not a suit 
for declaration. 


As regards the second point, we are of opinion that 
the Subordinate Judge fell into an error when he determined the 
amount of court-fees leviable by reference tothe’ provisions of 
the Bengal Court-Fees (Amendment) Act, 1922, (ActIv of 1922 
B. C.) which came into operation on the 1st April rga2. The suit 
had been instituted on the 16th June, 1920, and the amount of 
court-fee leviable on the plaint must be determined by a reference 
to the law as it stood on that date. This view receives support 
from the provisions of section 149 of the Code of Civil Procedure. 


(1) (1907) 6 C. L. J. 427. 
(3) (1915) 23 C. L. J. 561. 
(5) (tgor)6C, W. N. 157. 


(2) (1912) 22 C TL. J. 415. 
(4) (1881) 9 C. L. R., 231. 
(6) (1912) I. L. R. 39 Cale. 704. 
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The decision in Avadhun v. Gholam (1) is clearly distinguishable. 
In that case, a memorandum of appeal wás ‘presented to this Court 
without a copy of the decree. It was consequently a memorandum 
which could not be received, as the fundamental document was not 
annexed. The mémorandum was accordingly returned to the appel- 
lant ; when he refiled it with the copy of the decree, not only had 
the period of limitation expired, but, in the interval, the Stamp Act 
of 1867 had come into operation In these circumstances, Mr. 
Justice. Jackson held that the court-fee to be levied was the court- 
fee payable when the proper memorandum was brought into Court. 
In the case before us, there was a proper plaint presented on the 
15th June 1920 apart from the questio’ of court-fee payable. 

The result follows that the plaintiff is bound to pay Rs. 465 


_as additional court-fee due on the plaint and Rs. 735 as additional 


coutt-fee leviable on the memorandum of appeal presented to this 
Court. This makes an agrregate of Rs. 1209.” The plaintiff appel 
lant must deposit this amount in Court within one month from this 
date. Ifthe deposit is made, the appeal will stand decreed and 
suit will be remitted to the Court of first instance for trial on the 
merits. If the amount is not deposited the appeal will stand dis- 
missed with costs. 

When the court-fees shall have been paid in this Court, there 
will be an order under section 13 of the Court-Fees Act to enable 
the appellant to obtain a refund of Rs. 745 and the usual certifi- 
cate will issue. 


We may add finally that this appeal is competent notwithstand- 
ing the provisions of section 12 of the Court-Fees Act This is not a 
case of appraisement of or fixation of value with a view to deter- 
mine the amount of fee chargeable ; the dispute involves root ques- 
tions of principle as to the nature of the suit and the retrospective 
operation of statutes ; Upadhya Thakur vy. Persidh Singh (2) ; Studd 
v. Mati Mahto (3) and Prokask Chandra Sarkar v. Bishambhar 
Nath Saki (4). ; 


The respondents are entitled to th ir costs in this Court in any 
event. . We assess the hearing fee at three gold mohurs for each 
set. The respondent who undertook, to prepare the paper book 
will be entitled toethe costs incurred in that behalf from the 
amount deposited by the appellant. 


A. T. M. Appeal allowed on condition. 
(1) (1867) 7 W. R. 461. (2) (1896) L L. Ra 33 Calc. 723. 
(3) (19061) 1. L. R38 Cale. 334. (4) (1909) 14 C. W. N. 343. 
# . 
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Before Sir Asutosh Mookerjee, Knight, Judge, and 
Mr. Justice Chotzner, | 


RAJ RAJESWARI JLU AND OTHERS 
F Q. - e 
GATI KRISHNA CHAKRABARTI AND uTHERS* 


Appeal, maintainability of—Misconduct amounting to contempt—Contempt, 


effect of—Court-Fees Act (VII of 1870), section 12—Fiscal statute, construc- 
tion of. 


‘A breach of an undertaking given toa Court by a litigant, pending proceed- 
ings, on the faith of which the Court sanctions a particular course of action or 
inaction is misconduct amounting to contempt. When a person is guilty of such 
contempt he places himself in a perilous situation so as not to be heard by the 
Court till he has purged his contempt: Dkarmapal v. Krista Dayal (1); Wen- 
man v. Osbaldiston (2) and other cases. 


One in contempt may be denied certain favours of the Court and privileges, 
until he has purged himself of contempt. 


The rule denying privileges is limited to proceedings in which the contempt 
occurs. A litigant in contempt has no standing in Court. 

A suit brought for recovery of possession-and for mesne profits was found to be 
undervalued. On the Court’s demanding additional court. fee, the plaintiff gave 
‘an undertaking that the deficit Court-fee would be paid before the decree was 
drawn up, and the Court thereupon proceeded to try the suit on merits, The suit 
was dismissed and the plaintiff did not pay the deficit court-fee. He then appealed 
against the decree so far as costs were concerned : 


Held, that as the plaintiff was in contempt, he could not appeal. 


The provision of section 12 of the Court-Fees Act should be strictly construed 
and additional fee should be levied from a party litigant only in exact .conformity 
with the precise words of the statute, although provisions in fiscal statutes 
should not be so construed as to furnish a chance of escape and a means of evasion : 
Inland Revenue v. Oliver (3) and other cases. 


- . Appeal by the Plaintiffs. 
Suit for recovery of possession and for mesne®profits . 
The material facts appear from the judgment. 


Mr. S. C. Matty (Counsel) and Babu Apurba Charan Mukherjee 
for the Appellants. 


* Appeal from Original Decree No. 85 of 1923, ‘against the decree of Babu 


Amrita Lal Mukherjee, Subordinate Judge of Midnapore, d&ted the 16th e 


September, 1922. 
(1) (1909) 10 C. L. J. 631. 


(2) (1719) 2 Brown P. C. 276. 
(3) (1909) App. Cas, 427. l 
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Babus Henendra Nith Sen ani Supzaira ith Das for the 
Respondents. 
; OGA V 
The jedgment of the Court was delivered by 
. 


Movkerjee, J: Thisa peal raises a qiestion of some novelty 
and of considera ole importance. o 

The piainuff, who is the 2pp-llant in this Coart, instituted a suit 
for recovery of possession of land and masna profits in the Court of 
the second Muns:ff at.M Inayore. Tne subject-matter of the litiga- 
tion was valued at Rs. 695 and cuurt-fee was paid accordingly. 
The defendants objected that the suit had been undervalued and 
that if properly valued it would be found to be beyond the pecuniary 
jurisdiction of ihs Co irt waere it had been instituted This ‘point 
was investiya:ed an l on the rst December, rgat, the Munsiff came 
to the cc ncluston tbat the value of the subject-matter of the litiga- 
tion was Rs. 6.000. lne result was that the plaint was returned to 
the plainuff for presentation to the proper Court. On the 215t 
December, 1921, the plaint was presented in the Court of ‘the 
Subordinate Juuge a. M.inapore; but notwithstanding the finding 
of the Munsiff, the suit was valued at Rs. i,125 and court-fee was 
paid accordingly. ‘Tne defendants objected that the suit had been 
undervalued. The objection was manifestly of vital importance 
from a two-fold standpoint. Inthe first place, if the value of the 
suit was Rs. 6,000 instead of Rs. 1,125, the forum of a possible 
appeal would be the High Court and not the Court of the District 
Judge. In the second place, 1f the value was Rs. 6,000 instead of 
Rs, 1,125, a considerable amount of additional court fee would-be 
leviable from the plainuff. Tn suit was taken up for trial on the 
14th September, tgz2. Lhe hearing lasted for three days and on 
the 16ta September, 1922, tne sult was dismissed on the merits. 
The judgment of the Subordinate Julge embodied a direction 
upon the p'aintiff t@ pay the deficit court-fee. The parties are not 
agreed as to what happened at the trial and how this order came to 
be made. This rauca is clear that the court-fee demanded by the 
Subordinate Judge was not paid. The decree dated the 23rd Octo- 
ber, 1922, recited, first, that although the suit had been valued” at 
Rs. 1,125 by the plaintif, its value had been determined by the 
Subordinate Judge to be Rs. 6,009. and, secondly, that the defizit 


-courtYee hai not been paid upto that date by th? plaintif. On» 


the 3rd February, 1923, sé occrce was amendea ‘in respect ol 
costs. In the decree as originally drawn up, the costs hac been 
calculated on the basis of a valuation of Ag, 1,185, “he decrea 


ow” j 
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was amended and costs wera cileilate1 on the buis of 2 viluation of 
Rs. 4.000. „The tecree further direc:e1 thit sepirate costs would 
be paid to tha -‘hfsrant sats of dafen lrs. Tit oluacd, who was 
apparently satisi:t with tha f:t as ovizinully dezt up, now 
found himself in a prsition of ea durissm2nt aid o9 the goth April, 
1923, lodged the presant appeal iathis Court aginst the amended 
decree. The grounds were dirəctad not to the marits but to the 
question of costs. The memoran lum of anneal was valued at the 
difference between the original and amended costs and the court- 
fee was paid accordingly. The Stamp Reporter did not fail to 
notice the-note made in the decree that the deficit court-fee had 
not been paid by the plaintiff ; but the question coul! not be 
considered at that stage, because till the records were received, it 
could not be.ascertained whether the amount due from the plaintiff 
had or had not been deposited i in the lower Court. On the receipt 
-of the records, the matter has now been placed before us for orders. 

The appellant has urged that there is no provision of the law 
which entitles this Court to compel him to pay the defic:t court- 
fee. The respondent has relied upon the provistons of section 12 
of the Court-Fees Act, 1870. The fist clause of the section pro- 
vides that the . decision of the trial Court upon the question of 
valuation is final as between the parties to the suit. The second 
clause provides for the correction of error, 1f any, committed in this 
respect by the trial Court. The second clause is in these terms : 

“ But whenever any such suit comes betore a Court of appeal, 
reference or revision, if- such Court considers that the said question 
has been wrongly decided, to the detriment of the revenue, it shall 
require the party by whom such fee has been paid to pay so much 
additional fee as would have been payable hai the question been 
rightly aecided and the provision of sec.ion 10, paragraph ti, shall 
apply.” 

Paragraph ii of section 10 provides that where, in the opinion of 
the Court, the valuation of the suit has been wto” g'y estimated and 
the plaintif has consequently been required 10 jay an additional 
fee, the suit shall be stayed unt: il the adduicnal fee is paid. If the 
additional fee is not pad "within such time as the Court si.ad ax, 
the suit shall re dismissed. 

The appellant contends*that section 12 is hy its terms inapplic- 
able., The question of va-uation hos not béen wrongly decided by 
the trial Court, and though there has been a detriment,of the. 
revenue, it is attributable, not to an erroneous decision of the Court 
upon the question of valuation, but to the failure of the plaintiff to 
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carry out the direction of the Court. In these circumstances, it is 
argued that clause (2) of section 12 is of no assistance. It may 
be conceded that a provision of this character should be strictly 
ce .sumed and that additional fee should be levied from a party 
litigant only in exact conformity with the precise words of the 
statute ; although provisions in fiscal statutes should not be so` 
construed as to furnish a chance of escape and a means of evasion : 
Inland Revenue v Oliver (1); Partington v. Att. Gen (2); Cox v. 
Rabbits (3) 3: Pryce v. Monmouthshire Ry. Co. (4); Oriental Bank 
Co. v. Wright (5) ; Tennant v. Smith (6) ; Secy. of State for India v. 
Scoble (7); United States v. Thirty Six Barrels of Wine (8); 
4. G. v. Furness Ry. Co. (9), But this manifestly raises the’ 
question, what is the position of a litigant who takes up such 
an attitude. That must be determined with reference to the facts 
of the particular case before the Cuurt. ` 

It is not disputed that in the normal course of events the ques- 
tion of valuation should have been decided in the first instance and 
‘an order made by the Subordinate Judge upon the plaintiff to pay 
the deficit court-fee before he proceeded to try the suit on the 
merits, There has been a divergence of statement between the 
parties as to how there was a departure from the provisions of the 
law on the subject. The defendants maintain that the suit wa; 
tried on the merits because the plaintiff gave an undertaking that 
the deficit court-fee would be paid before the decree was drawn up 
The plaintiff maintains, on the other hand, that no such under- 
taking was given. We have examined the affidavits placed before 
us and we have come to the conclusion that the story narrated by 


` the defendants should be accepted as true. It is inconceivable tha: 


an experienced Subordinate Judge would have proceeded to the 
trial of the suit on the merits unless an undertaking had been given 
that the deficit court-fee would be paid. What the plaintif has 
done in substance is that he has obtained a trial of the matters in 
controversy on the merits and he has gone back on his undertaking 
because the result has proved unfavourable. In these circums 
tances, the question arises, what- action should be taken by the 
Court. : 

It is unquestionable that the breach of an undertaking given to 
the Court by a litigant, pending proceedings, on the: faith of which 


1t) 48909) App. Cas. 427. (2) (1869) L. R.4 H L. 100 (122). 
(3) 4873) "3 App. Cas. 473 478). (4) (1879) 4 App. Cas. 197 (202). 
(5) (1380) 5 App. Cas. 842 (856), (6) (1892) “App. Cas. 150 (154). 
(7) (1903) App. Cas. 299. (8) (1870) 7 Blatchford 459. 


(9) (1899) 2 Q. B. 267. 
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the Court sanctions a particular corse of action or inaction is mis- 
conduct amounting to contempt. It is further well-settled that 
when a person is guilty of such contempt he places himself in a 
perilous situation so as not to be heard by the Court till he has 
purged his contempt. Lord Chief Baron Gilbert lad it down as a 
general rule that the contemnor who is in contempt is never to be 
heard by motion or otherwise till he has cleared his contempt and 
paid the costs ; as for example, if he comes to move for anything or 
desires any favour of the Court (Gilbert on Forum Romanum 102) 
The limitations of this rule were examined and explained in the 
case of Dharmapal v. Krista Dayal (1), where the decisions in 
Clarke v. Dew (2); Hering v. Clovery (3) + Carter v, Carter (4); 
Chuck v, Cremot (5); Russell v. East Anglian Ry. Co (6) ; Garstin 
v. Garstin (7) ; Cavendish v. Cavendish (8) ; Gordon v. Gordon (9), 
were analysed and reviewed. Reference may further be made to 
the cases of Wenman v. Osbaldiston (10); Hill v. Bissel (11) Vow/les 
v. Young (12); Anon (13); Bellchamber v. Giani (14); Killing 
v. Killing (15) ; Odell v. Hart (16) ;, Bryan v. Twigg (17); Lord 
Cranstown v, Goldshede (18) ; Wilson v. Bates (19) ; Crawforth v. 
Holder (20) ; Harrison v, Harrison (at) ; Goldfield v. Cobbett (22) ; 
Taylor v. Taylor (a3); Futvoye v, Kennard (a4); Burdell v, 
Hay (25) ; Gould v. Twine (26); White v. Bromige (27), where 
the applicability of this doctrine came under consideration in 
diverse circumstances. It is in fact an elementary rule that one in 
contempt may be denied certain favours of the Court and privileges, 
until he has purged himself of’ contempt, and a useful collection of 
cases was brought to the notice of the Court in the course of the 
arguments in Gérdon v, Gordon (28). The rule denying privileges 


(1) (1909) 10 C. L. J. 631. ° (2) (1829: 1 Russ. and My 103 

(3) (1841) 12 Sim 410. ; (4) (1845) 5 Moo. P. C. 252 (256). 
(x) (1846) 1 Coop Tem. Cott 205. (6) (1850) 3 Mac and G. 104. 

(7) (1865) 4 Sw. and Tr. 73. (8) (1866) 15 W. R. (Eng). 182. 

(9) (1904) P. 163. (10) (1719) 2 Brown P. C. 276. 
(11) (1730) Mos. 258 (12) (1803) 9 Ves. 172. 

(13) (1808) 15 Ves. 174. (f4) (1819) 3 Madd. 550; 53 R. R. 35. 
(15) (1821) 6 Madd. 68. (16) (1828) 1 Molloy 492. 
(17) (1834) 3 L. J. Ch. 114. (18) (1836) 2Y. and C. 70. 
(19) (1838) 3 My & Cr. 197; 45 R. R. 254. 

(20) (1839) 3 Y. and C. 718. (21) (184%) 4 Moo, P. C. 96. 


, (22) (1849) 12 Beav. 91 ; 85 R. R. 28. (23) (1849) 1 Mac. and G. 397, 
(24) (1859) 2 Giff. 110; 128 R. R. 49. 

(25) (1863) 33 Beav. 189; 140 R., R. 80. 

(26) (1874) 63 L. J. Ch. 381. (27) (1878) 26 W. R, (Eng). 312, 
(28) (1904) P. 163. 
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is limited to proceedings in which the contempt occurs. A litigant 
in contempt has no standing in the Court. In the case before us, 
the attitude of the plaintiff has placed him entirely out of Court. 
He is competent to appeal to this Court, only on the assumption 
that a decree has been made against him in a litigation valued at 
Rs. 6,000. If the value of the suitis Rs. 1,125, as he pretended 
in the Court below, the appeal lay to the Court of the District 
Judge. He has adopted the view of the Subordinate Judge that 
the value off the subject matter of this litigation is Rs. 6,000 in 
order to enable him to seek the assistance of this Court. He has, 
however, most inconsistently refused to pay the court-fee. leviable 
on the plaint in a suit valued at Rs. 6,000. We are consequently of 


opinion that the appeal should not be entert ined. 


. The result is that this appeal is dismisse] with costs. "We assess 
the hearing fee at five gold mohurs. 


ac TA Appeal dismissed. 


CIVIL RULE. 


Before Sir Asutosh Muokerjee, Knight, Judge, and Mr. Justice 
Cuming. 


NANDA LAL AGRANI 
v. 
JOGENDRA CHANDRA DATTA.” 


Court-fee—Review—Amount of couri-fee pa yable—~Bengal Court-Fees Amend- 
ment Act iIV B. C. of 1922), Sec. 5—Conrt-Fees Act (Vill of 1870), Sch 1. 
Arts, 4, 5—Fiscal statutes, construction of—Transfer of Property Act (IV of 
1882), Sec. 89.— Error in boundaries in sale certificate ~Re lief = Justice, 
equity and good conscience—Fiction. 

A petitioner for review of judgment is, not required to pay courtefee on ‘the 
basis of the fee which would be payable on ‘the plaint or memorandum of appeal 
if it were to be filed on the date of the application for review Tne amount is to be 
calculated on the basis of the fee leviable on the plaint or memorandu of appeal 
according to the law ing force when the plaint or memorandum is filed in Court. 

Provisions in fiscal statutes are not to be so construed as to furnish a chance 
of escape and a means of evasion. A fiscal statute must be strictly construed, and 


Civil Rule No. 855 F. of 1323 on application for review of judgment in Ap- 
peal from Original Decree No. 414 of 1919. 


S . 


Vou. XXXIX.] HIGH COURT. 


liability or additional liability cannot be imposed on the subject except by clear 
and unambiguous terms: Stockton Ry. Co. v. Barret? (1) and other cases- 


‘Although under section 89 of the Transfer of Property Act, as soon as the 
order absolute for sale is made, the security is extinguished, and the relative 
rights of the mortgagor and mortgagee are thenceforth regulated by the decree, 
the mortgagee is not thereby debarred from proving that the description ot the 
property mentioned in the schedule to the decree 1s erroneous. 

The Court has ample authority as a Court of justice, equity and good conse 
cience to mould the relief as between original parties or their representatives in 
interest. 
Fiction has no place where substantial justice does not require its inter- 


ference, still less where substantial justice would suffer from its operation : 


Fohsson v. Sasih (2). 
Application for Review of Judgment by the Appellant. 


Babus Sharat Chandra Ray Chowdhury, Panchanan Ghose. and 


Rama Prosad Mookesjee for the Petitioner. 


' Babus Mahendra Nath Ray, Ram Chandra Mazumdar and 
Kanaidhan Datta for the Opposite Party. 


Babu Surendra Nath Guka (Assistant Government Pleader) 

for the Secretary of State for India in Council. 
| GC. A, Ye 

The judgement of the Court was delivered by 

Mookerjee J: This is a Rule for the review of ‘the judgment 
of this Court in Wanda Lal Agrani v. Jogendra Chandra Datta (3). 

A preliminary question of considerable importance has been 
raised with regard to the amount of court-fee payable on the appli- 
cation. We have heard the Assistant Government Pleader as the 
matter affects the public revenue and the point must be examined 
before we consider the application on the merits. 


The subject-matter of the appeal was valued at Rs. 7,750, and 
on the 20th December, 1919, a courtfee of Rs. 385 was paid on 
the memorandum in accordance with the table of rates of ad valo- 
rem fees embodied in schedule I of the Coutt-Fees Act, 1870. 
The appeal was thereupon registered and was heard in due course. 
Judgment was pronounced orf the 29th August, 1922, when the 
appeal was dismissed with costs. On the z1.t November, 1922, 
the appellant presented the application for review of judgment now 
under consideration. The application bose a court-fee of 
Rs, 192-8-0 that is, one-half of Rs. 385, the amount payable and 
paid on the memorandum of appeal when it was lodged in this 


(1, (1844) 11 Ct. & F. 590 (602). (2) (1760) 2 Burr 950 (962). 
(3) (1922) 36 C. L. J. 421. 
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Court. The Stamp Reporter, to whom the application was pres- 
ented in the first instance, made a note that there was a deficiency of 
Rs. 115 In the opinion of the Stamp Reporter, the amount pay- 
able as court-fee was Rs. 304-8-0 that is, one-half of Rs. 615 which 
would have been payable on the memorandum of appeal, if it were 
lodged in this Court on the 21st November, 1922,-when the appli- 
cation for review: was filed. At this stage, it is necessary to men- 
tion that after the 2oth December 1919, when the memorandum of 
appeal was filed and before. the 21st November, rg2x, when the 
application for review was lodged, the Bengal Court-Fees Amend- 
ment Act (IV of 1922 B. C.) had come ‘into force on the rst 
April, 1922. Section 5 of this amending statute modified. article r 
of schedule I of the Court-Fees Act 1870 by enhancement 
of the rate of fee payable on plaints, written statements and 
memorandum of appeal. Section 9, as a°corollary, altered the table 
of rates of ad valorem fees appended to the same schedule. The 
consequence was that from the ist April,. 1922 the amount of 
court-fee payable on a memorandum of appeal valued at Rs. 7,750 
was raised from Rs. 385 to.Rs. 615. 

The -detetmination of the question now raised before us ans 
upon the true construction of clauses 4 and 5 of schedule t of the 
Court-Fees Act. Article 4 provides that the proper fee for an 
application for review of judgment, if presented on or after the nine- 
tieth day from tie date of the decree, is the fee leviable on the 
plaint or memorandum of appeal Article 5 provides that the pro- 
per fee for an application for review of judgment, if presented 


` before the ninetieth day from the date of the decree, is one-half of 


the fee leviable on the plaint or memorandum of appeal, There is 
no dispute that as the application in the present case was made 
before the ninetieth day from the date of the decree, Art, 5 is 
applicable, and the argument has centred round the question, what 
is the point of time to which the expression leviable has reference. 
_ The Assistant Government Pleader has invited us, on behalf of 
the Secretary of State for India in Council, to read into the third 
column of Arts. 4 & 5 the following, expression: “if the plaint or 
memorandum of appeal were presented when tbe application for 


review is made.” There are two obvious objections to the pro- 


posed construction ; namely, first, it requires us to read into the 
articles words which are not to be found there ; and, secondly, the 
fiction thit is invoked is absolutely contradictory to the actual facts 
because an application for review of judgment cannot be concurrent 
with aplaint or memorandum of appeal which must of necessity 
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precede the julgment to be reviewed. As Lord Mansfield observed 
in Jonson v, Smith (1), fiction has no place where substantial 
justice does not require its interference, still less where substantial 
justice would suffer from its operation. “The Court would not 
endure that a mere form or fiction of law, introduced for the sake 
of justice should work a wrong, contrary to the real truth and subs- 
tance of the thing.” This isan echo of what Lord Coke had said 
in Butler and Baker’sCase (2): ' the law will never make any fiction, 
but for necessity and in avoidance of a mischief.” 

The petitioner, on the other hand, urges that the Court-Fees 
Act itself contains a provision which specifies when the fee is leviable 
On the plaint or memorandum of appeal and he invites our atten- 
tion to section 6 which is in the following terms : ; 

“ Except in the Courts hereinbefore mentioned, no document 
of any of the-kinds specified as chargeable in the first or second 
schedule to this Act annexed, shall be filed, exhibited or recorded 
in any Court of Justice, or shall be received or furnished by any 
public officer, unless in respect of such document there be paid a 
fee of an amount not less than that indicated by either of the said 
schedules as the proper fee for such document.” 

This shows Conclusively that the requisite court-fee is leviable 
when the plaint or memorandum is filed: Amjad Ali v. Muhammad 
Zsaail (3) This is corroborated by the provisions of order 7 
of the Code of Civil Procedure, 1908, Rule r requires that the 
plaint shall, in addition to other particulars, contain a statement of 
the value of the subject matter of the suit for the purposes of juris- 
diction and of court-fees. Rule rr ordains that the claim shall be 
rejected, when written upon paper insufficiently stamped, if the 
plaintiff has failed to suply the requisite stamp paper within a time 
to be fixed by the Court. 

The Assistant Government Pleader urges that if the expression 
“leviable” reféts to the time of presentation of the plaint 
or memorandum of appeal, the legislature might as well have 
replaced it by the word “levied.” This argument is fallacious and 
ovetlooks the ‘fact that what is Jeviable might not have been levied. 
In this connection, reference -may be made to sections r2 and 28 
of the Court-Fees Act; ; 

“ 12 (1) Every question relating to valuatien for the purpose 
of determining the amount of any ‘fee chargeable under this 
chapter saath Gt or memorandum of appeal shall be decided by 


(1) (1769) 2 Burr. 950 (962). (2) (1591) 3 Co. Rep. 25a (30a). 
(3) (1897) I. L, R. 20 All. 11 (17). 
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the Court in which such plaint or memorandum, as the cass may be, 
is filed, and such decision shall be final as between the parties to 
the suit. oo 

(ii) But whenever any such suit comes before a Court of appeal, 
reference ot revision, if such Court considers that “the said 
question has been wrongly decided to the detriment of 
the revenue, it shall require the party by whom such fee has been 
paid to pay so much additional fee as would have been payable 
had the question been rightly decided, and the provisions of section 
10 paragraph ii, shall apply.” SO 

“98. No document which ought to bear a stamp under 
this Act shall be of any validity, unless and until it is properly 
stamped. | 


But, if any such document is through mistake or inadvertence 


breceived, filed or used in any Court or office without 


being properly stamped, the presiding Judge or ‘the head of the 
office, as the case may be, or, in the case of a High Court, any 
Judge of such Court, may, if he thinks fit, ‘order that such docu- 
ment be stamped as he may direct ; and, on such document being 
stamped accordingly, the same and every proceeding relative there- 
to shall be as valid as if it had been properly stamped in the first 
instance.” | 

Reference may also be made to section 149 of the Civil Proce- 
dure Code, 1908: 

“149. Where the whole or any part of any fee prescribed for 
any document by the law for the time being in force relating to 
court-fees has not been paid, the Court may, in its discretion, at 
any stage, allow the person, by whom such: fee ‘is payable, to pay 
the whole or part, as the case may be, of such court-fee ; and upon 
such payment the document in respect of which such fee is payable, 
shall have the same force and effect as if such fee had been paid in 
the first instance,”’ wg ; 

It is plain that if the legislature had, in articles 4 and 5, used 
the expression “ levied” instead of “ leviable,” the result would 
have been that if by mistake a smaller amount than what is leviable 
on the plaint or memorandum of appeal, has been levied, the 
applicant for review will be entitled to the continued benefit of the 
mistake. Conversely, if the amount levied is ‘in excess of what is 
lefiable, the petitioner will be prejudiced, though he may be entitl- 
ed to a refund of the sum paid ‘in excess: Zakht Narain v. 

Kistibas (1); Re Prosuntio (2). There is thus ample reason 

(t) (1913) 18 C. L. J. 133. (2) 1872) 11 B. Li R. 372. Footnotes 

S ® 


Vou. XXXIX.] HIGH COURT. 


why the legislature should hive used th2 term “ leviable’ and not 
“levied.” The use of the term “leviable” dogs not, in our 
opinion, justify the inference that the legislature intended to 
introduce a fiction into the law, namely, an imaginary re-presenta- 
tion of the plaint or memorandum of appeal at the time when the 
application for review is filed. 

“ We are fortified in this conclusion..by another circumstance of 
a very special character. In the case of a suit or an appeal, the 
litigant: is required to value the relief claimed’ and to pay court-fee 
accordingly. In the case of an application for review, the applicant 
is not required to value the relief claimed and to pay court-fee on 
the basis of such valuation. It is immaterial whether the'applicant 
seeks a review of the judg-nent in respect of the whole or a fraction 
of the subject matter of the controversy. The proper fee for the 
application is the fee leviable on the plaint or memorandum of 
appeal, whether the review affects the whole or a part of the 
decree: Nobin Chundra vy. Mohamed Usir(1); Imdad Hasan v, 
Badriprasad (2); Re Magbul Ahmad (3); Husaina v. Sahib (4); 
though the decisions in Anon (5) and Re Manohar Tambekar (6), 
may perhaps point to'the opposite conclusion, The policy of the 
legislature is obvious.- The substance of the matter is that for the 
purpose of ascertainment of the court-fee payable on the application 
for review, the application relates back to the plaint or memoran- 
dum of appeal, as the case may be; the amount is levied in a fixed 
proportion, independent of the scope of the application for review. 
To put the matter differently : as soon as a suit has been instituted, 
the amount of court-fee payable on .a possible application for 
review of the prospective judgment in the suit becomes fixed. 

We may note that the Assistant Government Pleader did not 
formulate tne point for decision accurately when he stated that the 
question is, whether the case before us is excluded from the 
operation of the amending statute. The real question is, does the 
amending statute affect the decision of the "question. The answer, 
in our opinion, must be in the negative ; and we are supported in 
this. view by two additional considerations, In the first place, the 
true construction of Arts. 4 and 5 must be determined irrespective 
of the amending statute which makes no reference to them. These 
articles found a place in the Court-Fees Act gs framed in 1870; 


(1) (1898) 3 C. W. N. 292. (2) (1898) All. W? N. 272. 
(3) (1909) I. L. R. 31 All. 294. 

(4) (1913) P. L, R. 2543 P. W.R. 159. 

(5) (1813) 9 Mad. H. C. R. App. 1. (6) (1879) L L. R. 4 Bom, 26, 
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and the intention of the lezislature as expressed in the language - 
used, cannot obviously be affected by the supposed: object of the 

framers of the amending statut of 1922. There is nothing to show 
that the framers of the statute in 1870 anticipated and‘ kept in viev 
the contingency which ha; now arisen ; there is equally nothing in the 
amending statute to indicate that the legislators of 1942. réaliséd and: 
providéd for this case. Section 17 of Act IV of 1922 B: C. which 
was interpreted in Thaddeus Nakapiet v. Secretary of State fov 
India in Council (1) (F. A. 235 of 1922 decided on and July, 1923) 
clearly does not advance the contention of the Assistant Govern- 
ment Pleader ; on the other hand tha decision in Zaraprasanna v. 
Nrisinka (2);(F. A. 322 of 1922 decided on 4th July, 1923) 
militates against his argument. In the second place, we must bear 
in mind the elementary rule that, althouzh as pointed out in Znland 
Revenue v. Oliver (3), provisions in fiscal statutes are not to be so 
construed as to furnish a chance of escape and a means of evasion, a 
fiscal statute must be strictly construed, and liability or additional 
liability cannot be imposed on the subject except by clear and 
unambiguous terms : Stockton Ry. Co. v. Barrett (4) ; Partington v. 
A. G. (5); Cox v, Rabbits (6); Pryce v., Monmouthshire Ry. 
Co. (7); Oriental Bank Co. v. Wright (8); Tennant v. Smith ()) ; 
Secretary of State for India v, Scoble (10); Deputy Commissioner v. 
Jagadish (11); Raj Rajeswari v. Gati Krishna (12); (E. A. 85 of 
1923 decided on 2nd August, 1923). From whatever point the ques- 
tion may be viewed, there is thus no escape from the conclusion 
that neither under the Court-Fees Act as originally framed in 1870 
nor under the Court-Fees Act as amended in 1922, can 2 petitioner 
for review of judgment becalled upon to pay court-fee on the basis of 
the fee which would be payable on the plaint or memozandum of 
appeal it it were to be filed on the date of the application for review. 

The amount must be calculated on the basis of the fee leviable 

(which, in the normal course of events, is the fee actually levied) 

on the plaint or m@morandum of appeal according to the law in 

force when the plaint or memorandum is filed in Court. Tested in 

the light of this principle, the applicatidh in the present case must 

be deemed to bear the correct Court-fee and must accordingly be 


heard on the merits. å 
(1) (1923) 39 C. L. J. 209. (2) (1923) 39 C. L. J. 212. 
(3) (1909) App. Cas. 427. (4) (1844) 11 Cl. and F. 590 (602). 
(5) (1869) L.R. 4H. L. 100 (6) (1878) 3 App. Cas. 473: 
(7) (1879) 4 App. Cas. 197. _ (8) (1880) $ App. Cas. 842. 
(9) (1892) App. Cas. 150. -` (10) (1903) App. Cas. 299. 
(17) (1921) 6 Pat L. J. 411, (12) (1923) 39 C. L; f. 237, 
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To appreciate the ground for review, itis essential to recall the 
relevant facts which are set out in ‘the following passage of our 
judgment (1): 

“The subject matter of the litigation is a tract of lani, measur- 
ing about 30 bighas, described in schedule A to tite plaint. The 
land belonged admittedly to the Sahas, who executed a mortgage 
in favour of Malik on the 29th September, rgoo. The mortgagee 
sued to enforce his security and obtained a decree on the 27th 
September, 1902. At the execution sale which followed in due 
course, on the r4th May, 1907, Samalka became the purchaser. He 
. obtained a sale certificate on the 28th April 1908. Samalka, it is 
said, was the nominal purchaser ani bought in the property, one 
third for the benefit of Ramdeo and two thirds for the benefit of 
Rooya. On the 3rd June, toro, and on the 8th July, roro, re`- 
' pectively, Rooya and Ramdeo, the beneficial owners, executed two 
conveyances in favour of Banerjee. The plaintiff Dutt alleges that 
he was the real purchaser, and the conveyances were taken by him 
in the name of Banerjee. It would be a needless digression to nar- 
rate the story of the dispute between Dutt and Banerjee as to who 
became the beneficial owner under the conveyances ; it is sufficient 
to state that Dutt may now be taken to have established his title 
against Banerjee, who has consequently disappeared from the scene. 

“The history of the title set up by the first defendant who is the 
rival claimant may now be stated. In roo7, the Chaudhuries, who 
were the 6 annas co-sharer landlords, obtained against the Sahas a 
money décree for arrears of rent in respect of the disputed lands. 
This decree was executed, and at the sale which followed on the 
tath May, 1908, the right, title and interest of the judgment-debtors 
was purchased by one Sarkar. On the 14th October, 1908, the first 
defendant, Agrani, purchased the property from Sarkar on the basis 
of an alleged agreenient for sale dated 6th July, r908. In the inter- 
val, Satkar had sold to Bose on the aoth July, 1908, and on the 
strength of the title so acquired, Bose sold to? the second 
defendant, Dutt, brother of the plaintiff, on the 25th May, 
1910, These transactions, it has been held, do not affect the 
purchase by Agrani from Sarkar, and were evidently attempts made 
by the plaintiff to perfect his title by buying in outstanding claims. 
The controversy between the plaintiff and the fir$t defendant must 
consequently be determined on the following basis, namely, that 
the title of the plaintiff is traced to the mortgage sale of the r4th 
May, 1907 which itself rests on the mortgage of the 29th September, 


(1) (1922) 36 C. L. J. 421 (42a 
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1990, while on the other hand, the title of the first defen dant 
cannot be traced beyond the execution sale of the rath May, 1908 
when the right, title and interest of the Sihas was exposed for sale. 
Before that date, the property had already vested in Samalka by 
virtue of the moggage sale and could not again be brought to sale 
at the instance of the co-sharer landlords in execution of . the 
money decree they held against the Sshas ; we are consequently not 
called upon to consider what would have been the position, if the 
so-called rent-decree were not a mere money decree and had the. 
qualities of a true rent-decree, The inference is thus irresistible, that, 
prima facie, the first defendant has no title which can be success- 
fully set up against the plaintiff. What then is his answer to the 
claim? His defence, as will presently appear, is founded on a cleri- 
cal error whizh crept into the mortgage instrument. 

In the schedule to the mortgaze. bond, the boundaries of the 
hypothecited property were described as follows ; 

“Within District Hooghly,.Sub-Registry Howrah, Station Gola- , 
bari, Thana Golabari, Pergana Paikan, village -mouza Salikha, lies 
the Tantipara land measuring about 30 bighas : 

East-A place belonging to us called Bajaldanga. 

West-Jatadhari Haldar’s land. 

North-Biswambhar Saha’s tank. 

South-A place called Barabagan. 

‘Maliks of 10 annas share are the Raja of Dighapatia and. Bibi 
Jarao Kumari; the annual rent of Rs. 35 is payable to both the 
Sarkars; and the malik zemindar of 6 annas share is Gurudas 
Kundu Chowdhury to whom Rs. 40 is payable as annual rent’, 

“It has now transpired that, by mistake, the north and south | | 
boundaries were interchanged ; what is stated as the north boun- 
dary was in fact the south boundary, and what is stated as the south 
boundary was in fact the north boundary The scribe evidently made 
a mistake and wrote ‘north’, for .‘south” and ‘south’ for ‘north’, 
This erroneous d&scription of the boundaries was in due course 
reproduced from the mortgage deed intn the plaint, from the plaint 
into the decree, and from the decreé into the sale certificate. The 
error appears to have been subsequently discovered, and in the 
conveyance by Rooya to Banerjee sated the 3rd June, toro, the 
correct boundary is -given in one portion of the deed, though the 
incogrect boundary is also set out in the schedule. In the convey- 
ance by Samalka to Banerjee, however, dated 8th July, rgro, the 
incorrect boundary alone is reproduced. On these facts, the first 
defendant urges that the plaintiff has not purchased the disputed 
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land at all, and must content himsef with such land as may be 
found to lie within the incorrect boundaries set out in the mort- 
gage deed. It is plain that if this contention prevails, the plaintiff 
takes nothing. As the result of the further enquiry, which was 
directed by this Court on the 9th Feburary, 1921, it has transpired 
that there is no land which corresponds to the incorrect boundaries. 
There is no tract of 30 bighas which lies in Tantipara and is bound- 
ed on the east by Bajaldanga, on the west by Jatadhari Haldar’s 
land, on the north by Biswambhar Saha’s tank, and on the south 
by Barabagan. The fact that there has been a misdescription 
becomes manifest on a local inspection of the place, and this is 
confirmed, when the map is’examined. There 1s, further, no plot of 
30 bighas except the disputed land which, as stated in the mortgage 
bond, was held by the Sahas as tenants, ro annas under Dighapauya 
and Jaraokummri and 6 annas under the Chaudhuris. There is thus 
not the remotest doubt as to the facts: The only question is, whether: 
the first defendant is entitled in law to take advantage of the error 
in the mortgage deed and thereby to defeat the title of the plaintiff.” 

“Jt is plain that as the result of the execution sale, which was held 
on the 12th May, 1908, by the co-sharer landlords on the basis of 
the money-decree held by them, nothing could vest in the purchaser 
Sarkar beyond the right, title and interest of the Saha judgment- 
debtors, ‘The purchaser would thus be bound by the same rule of 
estoppel as the judgment-debtors.” 

We then proceeded to point out that tested in the light of this 
principle, the claim of the contesting defendant could not be 
sustained, because the first defendant was in no better position than 
the Sahas would have been if they had endeavoured to de'eat the 
plaintiff by reliance on the clerical error in the mortgage bond. In 
support of the ‘view that the first defendant was in the same position 
as the Sahas, we referred to the decision of the Judicial Committee 
in Mahomed Muzaffar v. Kisori Mohun (1), where it had been 
ruled that the purchaser at the execution sale acquires the right, 
title and interest of the judgment-debtor and does not consequently 
“occupy a position of greater &dvantage than the judg ment-debtor 
does in the application of the doctrine of estoppel. In support of 
the view that the mortgagor is bound by the rule of estoppel not to 
dispute the validity of the mortgage, we refeyed to the decision in 
= Debendra Nath v. Mirza Abdul Samed (2), where reference is made 


to Good Title v, Batley (3); Doe v. Pegge (4), and Doe o. Vickers (5) ° 


(1) (1895) L. R. 22 l. A. 129; I. L. R. 22 Calc. gog. 
(2) (1909) 10 C. L. ]. 150. (3) (1777) 3 Cowper 597. 
(4) (1785)1 T. R. 758. (5) (1836) 4 A. and E. 782. 
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To these may be added Wright v. Bucknell (1); Doe v- Stone (2), 
and Madell v. Thomas (3). The two principles just mentioned 
cannot be and have not been disputed. Tney form ;the foundation 
of another decision whereon we also placed reliance ; namely 
Bepin Krishna Ray v., Jogeshwar (4), where a mistake was traced 
from the decree backwards, through successive stages of the judicial 
proceedings, tothe mortgage instrument itself. It has now been 
argued that we overlooked that the decision last mentioned 
has, no application, because in toat case the rights of the 
parties were governed by order 34, rules 4 & 5 of the Civil 
Procedure Code, rgo8, and not by sections 88 and 89 of the Trans- 
fer of Property Act, 1882; which were in force when the transactions 
in this case took place and must consequently regulate the rights of 
the parties. 5 

It is not disputed that there is a substantial divergence between 
section 8g of the Transfer of Property Act and order 34, rule 5 
of the Civil Procedure Code. Section 8g provided thatin a suit 
for sale, upon the failure of the defendant to pay the dues within 
the prescribed period, aa order absolute for sale shall be made, “and 
thereupon the defendant’s right to redeem and the security shail 
both be extinguished.” ‘There was much divergence of judicial 
opinion as to the precise effect of the concluding clause of section 
89, and it was ruled by a Full Bench of tnis Court in Bibijan Bibi v. 
Sachi Bewa (5), that “thereupon” means “after sale” and not “atter 
the order absolute for sale”, [his view, however, was overruled by 
the Judicial Committee in Hetram v. ohadilal (6), and the clause 
itself was left out by the legislature when section 89 was replaced 
by order 34, rule 5. Butthis cannot affect the rights of litigants 
which accrued when section 89 was tn force. T'he effect ui that 
section has been considered by the Judicial Committee in Hetram v. 
Shadilal (6); Matru Lal v. Durga Kunwar (7) and Sukhi v. 
Ghulam (8). 

In Hetram v. Shadilal (6), a property nad ben iwice mortgaged 
by way of simple mortgage, once in 1880 and again in 1881. Het‘ 
Ram purchased the property from thg niortgagee in 1883. In 1885 
the mortgagee of 1880 obtained against the mortgagor and Het Ram 


(1) (1831) 2 B. &. Ad, 278 (284); 36 R. R. 563. 

(2) (1846) 3 C. B. 1263 71 R. R. 311. (3) (1891) t Q. B 230 (238). 
(4) (1921) 34 C. L. J. 256. (5) (1904) I. L. R. 31 Calc. 863. 
GB (1918) L. R. 451. A. 13051 L. R. 40 All. 407; 28 C. L. J, 188. 

(7) (t919) L. R. 47 1. A. 71; 1. L. R, 42 All. 364; 33 C. L.J. 121. 

(8) (t921) L. R. 48 1. A. 4653 I. L, R. 43 All. 469. 
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a decree absolute for sale under section 89 of the Transfer of Pro- 
perty Act, 1882. He did not implead the mortgagee under the 
mortgage of 1881. He took no further steps under the decree and 
the property was not brought to sale. He died, and was succeeded 
to by Het Ram as his heir. In rgro the mortgagee under the 
mortgage of 1881 instituted the suit. It was held that Het Ram 
could not set up the mortgage uf 1830 asa shield, because the 
decree of 1835 was (f) barred by limitation, (ff) inoperative as 
against the plaintiff who had not been made a party to the suit and 
because the mortgage itself was gone, because of the terms of sec- 
tion 89 of the Transfer of Property Act, 1882. 


In Matru Mai v. Durga Kunwar (1), a property had also been 
the subj -ct of two mortgages of 1872 and 1879 respectively. The 
mortgagee of 1872 obtained in 1884 a decree for sale under the 
same section 89 of the Transfer of Property Act, 1882, but omitted 
to implead the second mortgagee. A lady who was an assignee of 
the second mortgage raised suitin 1909. The owner resisted the 
decree unless he was paid the whole amount due under the first 
mortgage with interest calculated at the rate stipulated therein. 
The plaintiff offered to pay the amount under the ‘decree of 
1884, but rufused to pay the amount of the mortgage so calculated. 
The Subordinate Judge gave effect to the contention of the owner. 
‘The High Court altered the decree and gave effect to the offer of 
the plaintiff. The owner then appealed. The Board adhered to 
the judgment of the High Court. The Judicial Committee, 
pressed with the decision in Umesh Chunder v. Zahoor (2), pointed 
out that at the time when the High Court delivered judgment, the 
case of Het Ram v. Shadi Lal (3), had not been before the Board. 
That case decided that an order made under section 89. of the 
Transfer of Property Act, 1882 (Act IV of 1882), for the sale of 
mortgaged property, has the effect of substituting the right of sale 
thereby conferred upon the mortgagee for his rights under the 
mortgage, and the latter rights are extinguished. “When the decree 
or order for sale in the case of Umes Chunder Sircar v, Musummat 
Zahoor Fatima (2) was made, the Transfer of Property Act, 1882, 
had not been passed and the procedure prescribed by that Act for 
suits for sales under that Act did not exist; that case was decided 
on the law as it then stood. The view thus adopted by the Judicial 


‘at e 
(1) (1919) L. R. 47 1. A. 7i; L L. R. 42 All. 364; 32 C. Le J. 121. 
(a) (1890) L R. 17 l. A. 201; le L, R. 18 Calc. 164. 
(3) (1918) L. R. 45 l A. 130; I.L R. 40 All. 407; 28 C., L. J. 188. 
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Civit. Committee fits in with the pronouncement in Sundar Koer v. 
1923. Sham Kissen (+), where Lord Davey observed that, after the 
ee expiration of the period of grace, if the property should not be 

ø redeemed, the matter would pass from the domain of contract to 
Jogendra. 


Z that of judgment and the rights of the mortgagee would thenceforth 
Mookerjee, F. depend, not on the contents of his bond, but on the directions in 
the decree. 


In Sukhi v. Ghulam Safdar (2), Lord Dunedin pointed out that 

order 34 rules 3 and 5 of the Code of Civil Procedure, 1908, 

which now govern final decrees for foreclosure and sale, do not 

provide that after a decree thereunder the mortgage security is 

extinguished, as was prescribed by section 89 of the Transfer of 

Prope rty Act in the case of a sale decree made under that section. 

On this ground, the decisions in Het Ram v. Shadi Lal.(3), and 

; - Matru Maly, Durga Kunwar (4) were distinguished. The inference © 

follows that the law now under the Code of Civil Procedure, 1908, 

remains as it certainly was before the Transfer of Property Act, 
1882 as expounded and applied in Sundar Koer v, Shamkissen (1). 


In the case before us, the mortgage decree was made on the 
27th September, 1902 and the execution sale thereunder took place 
on the r4th May, rg07. Section 89 of the Transfer of Property 
Act was in force till the Code of Civil Procedure, 1908 came into . 
operation on the first day of January 1909. The rights of. the 
parties must consequently be determined with reference to section 
89 of the Transfer of Property Act and not order 34, rule 5 of 
the Civil Procedure Code. The decision in Bein Krishna v. 
Jogeshwar (5) is consequently distinguishable. There the mortgage 
decree was made on the 16th December, 1909, and the sale in 
execution was held on the 18th September, 1911, The rights of 
the parties thus fell to be determined only with reference to order 

e 34, rule 5 C. P.C. In addition to this circumstance, the error 
in the mortgage inStrument was discovered before the sale was 
completed; and, a suit was instituted for rectification of the mort- 
gage, before the sale could be held again. We must accordingly 
consider, whether in view of section 89 of the Transfer of Property 
Act as explained by the Judicial Committee in Het Ram v. Shadi 


© 
n (1) (1905) L. R. 34 1. A. 93 L L. R. 34 Calc. 150; 5 C.L. J. 106. 
èe (2) (#921) È. R. 481. A. 465; I. L. R. 43 All. 469. 
(3) (1918) L. R. 45 I. A. 130; 1. L. R. 40 All. 407; 28 C. L, J. 188. 
(4) (1919) L. R. 47 1. A. 71; I. L. R, 42 All. 364; 32 C. L. J. t21. 
3 (5) (1921) 34 C. L. J. 286. 
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Lal (1) and Matru Mal v. Durgi Kunwar (2), the plaintiff can 
establish, as against the defendant, that there was an error in the 
description of the property and is entitled to succeed on that 
footing. 


The defendant has strenuously contended that Under section 89 
of the Transfer of Proparty Act, as soon as the order absolute for 
sale was made, the security was extinguished, and the relative 
rights of the.mortgagor and mortgagee were thenceforth regulated 
by the decree. This may be conceded. But it does not follow 
that the mortgagee became thereby debarred from proving that 
the description of the property mentioned in the schedule to the 
decree itself was erroneous. The petitioner has contended in 
substance that the effect of section 89 is to place, at the stage of 
the decree, an impassable barrier across the path of enquiry from 
the sale certificate backwards to the mortgage instrument. The 
question we have to solve is, what is the property, covered by the 
sale certificate, which has passed into the hands of the plaintiff. 
Enquiry has elicited two facts, namely, first, that there is no pro- 
perty in existence which corresponds to the property described in 
the schedule to the sale certificate and the decree; and secondly, 
that if the northern and southern boundaries be interchanged, 
there is a property of the judgment-debtor which fits in with that 
description in every other respect to the minutest detail. No legal 
principle has been brought to our notice which, on these facts, 
prevents the Court from granting relief as among the decree-holder, 
the auction-purchaser and the judgment-debtor. What is essentially 
requisite is the rectification of the boundaries in the schedule to 
the sale certificate. For this purpose, it is not material that we 
should go back, behind the decree to the mortgage instrumen! 


itself. The clerical error becomes apparent on the result of the 


local enquiry held on the basis of the boundaries in the sale certi- 
ficate. The investigation of the proceedings in the suit itself, 
antecedent to the decree, only furnisues a historical explanation, as 
it were, how the error arose. Byt there can be no question that 
there is an error in the sale certificate, and, in our opinion, the 
Court has ample authority as a Court of justice, equity and good 
conscience to mould the relief accordingly as between the original 
parties or their representatives in interest. In this view, it is need- 
less to consider the scope of the questions which may be properly 


(1) (1918) L. R. 45 1. A. 130; L L. R. 40 All. 407; 28 C. La J. 288. 
(2) (1919) L. R. 47 L A. 71; L L. R. 42 All. 364 ; 32 C. Le Je 128. 
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raised on an application for review of judgment as explained by the 
Judicial Committee in Chhajju Ram v. Neki (1). 


The result is that the Rule is discharged with costs. We assess 
the hearing fee at two gold mohurs. 


AT. M ° Rule discharged. 


(1) (1922) L, R. 49 1. A. 144; 36 C. L. J. 459. 


4 


CRIMINAL REVISION 


Before Mr. Justice Newbould, Mr. Justice C. C. Ghose, and ` 
Mr. Justice Cuming. 


NRIPENDRA BHUSAN RAY 
v. 
GOBINDA BANDHU MAJUMDAR. * 


Criminal proceeding—High Courts power to quash in its early stage—Indian 
Penal Code (Act XLV of 1860), Scc. 154—Knoaledge. 


Ihe High Court has power to quash a criminal proceeding in its early stages 
before any evidence has been recorded ; this power should be exercised in excep- 
tional cases. 


Per Newbould and Cuming FY. (C. Ce Ghose J. contra): On the petition 
of complaint and on the complainant’s statement on oath there is material for 
holding that a case can be made out that the petitioner’s agent or manager knew 
or had reason to believe that the offence of being members of an unlawful assem = 
bly, was likely to be committed. 


Per Newbould and vu. C. Ghose $F: The ‘knowledge on the part of the 
owner or occupier of the land of the acts or intentions of the agent is not essen- 
tial element of an offence under section 154 I. P. C. and he may be convicted 
under it, though he may be in entire ignorance of the acts of his agent or manager. 


Per C. C. Ghose, F: Ingredients of section 154 1. P. C stated. 


Knowledge of the landholder or of his agent is the first essential element of an 
offence under section 154 I. P.C. l 

| Greatest caution is required before proceedings are started against persons 
under section 1541. P.C. 


*Criminal: Revision No. 483 of. 1923, against the order of C. C. V. R. Sells 
Esq, District Magistrate of Jessore, dated the a15t April, 1933. 


af 
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Application for Revision by the Accused. 

The petitioner was summoned under section 154, Indian Penal 
Code. 

The material facts appear from. ‘the judgment of Mr. Justice 
C. C. Ghose, "E ; 

Babus Dasarathi Sanyal, Manmatha Nath Mukherjee and 
Nakuleswar Mukherjee for the Petitioner. . 

Mr. Orr for the crown. 

The case came on for hearing before Mr. Justice C. C. Ghosa 
and Mr. Justice Cuming, who differed in their opinion and deliver- 
ed the following judgments : 

C. C. Ghose J: The facts connected with this Rule are as 
follows:—The petitioner, Nripendra Bhusan Ray, is a non-resident 
zemindar of Narail in the district of Jessore. It is stated that he 
resides at Madhupur in the Sonthal Parganas and that all the affairs 
of his zemindari, which lies in several districts, are managed by 
one Bepin Behari Dutt, who is his manager and who resides at his 
sudder cutchery in Narail. There isa hat ata place called Sima- 
khali, 17 or 18 miles distant from Narail, which is owned by the 
petitioner and others. This hat is let o:t to various persons 
under leases fora term. In 1327 B. S. the hatin question was 
leased out to one [brahim Sikdar fora period of three years at an 
annual rental of Rs. 575 and during the pendency of this lease a 
rival hat was started in or about January, 1922, at a place called 
Kholabari, which is within a mile of Simakhalii On the 17th Sep- 
tember, 1922, a riot occurred at Kholabari. Certain porsons, namely, 
Forman, Izatulla, Wares Sikdar, Basiruddin and Khodai Mulla, 
were convicted of rioting at Kholabdri by the additional Sessions 
Judge of Jessore on the 8th February, 1923. Thereafter a case 
was started under sections 150 and 157 Indian Penal Code against 
one Hemant Kumar Banerjee, who was the petitioners’ former 
local agent at Narail, and some other persons on the ground that 
they collected and engaged various persons to cofamit the aforesaid 
riot at Kholabari. It has been stated before us that the said case 
ended in an acquittal of the accused therein. Onthe rath March, 
1923, an application was made before the Sub-Divisional Officer, 
Sadar, for drawing up proceedings against the petitioner under sec- 
tion 155 Indian Penal Code’ and against thee said Bepin Behari 
Dutt under sections 150 and 156 Indian Penal Code. Tha Sub-Divi- 
sional Officer held that he could not entertain the application, 
Thereafter the Inspector of Police of the Magura S 1b-Division filed 
a formal complaint before the District. Magistrate of Jessore, charg- 


d `. å 


337 
CRIHINAL. 
1933. 
wyaf 
Nripendra 
V. 
Gobinda, 


—— — 


Fuly, 11. 


` 
1 


238 


CRIMINAL. 


1923 
we 
Nripendra 

Ye i 
Gobinda. 


C. C. Ghose, 3 


THE CALCUTTA LAW JOURNAL. (VoL. XXXIX. 


ing the petitioner and the said Bepin Behari Dutt with having 
committed offences punishable under sections 155 and 156 Indian 
Penal Code respectively. In his. complaint before the District 
Magistrate the Inspector of Police stated that the ijaradar of the 
Simakhali hat bagan to oppress the traders and dealers at Simakhali 
hat by realising enhanced rents and excessive tolas and by exercis- 
ing other acts of highhandedness over them. It was further 
stated by the Inspector of Police that on account of the oppressions 
of the ijaradar of Simakhali hat, a rival hat had been started at 
Kholabari and that both the hats began to sit on the same days, 
viz, on Sundays aud Wednesdays, and.that the result was that the 
old hat at Simakhali lost its importance and the new hat at Khola- 
bari flourished. He further stated that owing to the rivalry of the 
two hats breaches of tne peac: were apprehended and proceedings 
under sections ro7 and r44 Criminal Procedure Code were institut: 
ed from time to time inthe Court of the Sub-Divisional Officer of 
Magura. He then referred to the riot which took place on the 
17th of September, 1922, and to the conviction of some of the 
rioters by the Additional Sessions Judge of Jessore in February 
1923. He went on to refer to the case against the local agent, 
Hemant Kumar Banerjee, and stated that in the course of the 
investigation of the case against Hemant Kumar Banerjee, 16 let- 
ters were produced by Bepin Behari Dutt, the manager of the peti- 
tioner,before one Ajit Mohan Chowdhury, Inspector of Police. Lt was 
alleged that from ihe letters and from other evidence it would appear 
that the said Bepin Behari Dutt was guilty of an offence punishable 
under section 156 Indian Penal Code and that the petitioner was 
liable for an offence under section 155 Indian Penal Code. The 
petition of the Inspector of Police contained - also the following 
paragraphs- :— 

“ That the said riot at Kholabari hat on the 17th September, 
1922, Was committed for the benefit of the abovenamed Babu Nri- 
pendra Bhusan Ray, zemindar, who was interested in the subject 
matter of the dispute which gave rise to the riot and the accused 
Babu Bepin Behari Dutt, manager, fad reason to believe that such 
riot was likely to be committed and did not use all lawful means in 
his power to prevent such riot or unlawful assembly from taking 
place, and that the Said Babu Bepin Behari Dutt has thereby com- 
mitted an’ offence under section 156 Indian Penal Code. 

“That it will further appear from the letters abovementioned 
that Babu Bepin Behari Dutt connived at the engagement of 
persons to become a member of the unlawful assembly, 


of 
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“That the said riot at Kholabari on the 17th September, r922, 
was committed for the benefit of Babu Nripendra Bhusan Ray, 
owner of the Simakhali hat, and the said Babu Nripendra Bhusan 
Ray was interested in the subject matter of the dispute which gave 
rise to the riot, and his agent or manager having reason to believe 
that the riot was likely to be committed, or that the unlawful assem- 
bly, by which such riot was committed, was likely to be held, did not 
use all lawful means in his power to prevent such riot or unlawful 
assembly and that the said Babu Nripendra BhusanRay has thereby 
committed an offence under section 155 Indian Penal Code.” 


The Inspector of Police, Govinda Bandhu Majumdar, was exa- 
mined on oath by the learned District Magistrate. The Inspector 
of Police stated, among others, the following matters :— 

Q. Did accused No. 2 know or have reason to believe that an 
unlawful assembly was being held or would be held at Simakhali ? 

A. So far as 1 enquired, I could not find thit there was such 
knowledge on the part of accused No. 2. 


Q. Where was accused No. 2 at the time of the unlawful 
assembly ? , 


A. At Narail, about 15 or 16 miles, I think, from Simakhali. 


Q. Who was the agent of the zemindar onthe spot at the. 


time of the unlawful assembly at Simakhali ? 

A. Atthe time of the unlawful assembly at Simakhali which 
led to the riot at Kholabari, the zemindar’s local agent, i.e. Hemant 
Kumar Banerjee, was not there, but his dependant, Surendra Nath 
Bhattacharjee, was there. 


Q. At the time of unlawful assembly leading to the riot, where 
was Babu Hemant Kumar Banerjee i.e. on the 17-9-22 ? 


A. He was at Bunaganti Cutchery, 12 miles from Simakhali, on 
17-g-22 afternoon. 

Q. Did the unlawful assembly take place in the afternoon. 

A. Yes. 


Q. Then so far as you knowythere was no agent or manager 


of the zemindar present at Simakhali just before or at the time when 
the unlawful assembly assembled on 17-9-22. 


A. No, none. 


< 2 í ' : 
Q. Do you complain of any other unlawful assem bly. besides 
that of 17-9-22. 


A. No, no other. . 
Q. Did you find from any reliable evidence that, accused No. 2 
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had ‘reason to believe that an anlawful assembly such as was a 
held at Simakhali on 17-9-22, would be so held ?: 

A, . In the course of investigation of case No 3 of October, 
1922, I seizéd some letters which accused No. 2 produced to me ; 
in one of them I find that the accused No. 2 enjoined or entreated 


“his agent, Hemant Banerjee, to cause demivlition of the new hat. 


Q. What was the date of that particular letter ? — : 

A. (Refers to papers) 23rd Sravan, 1329 (8-8- 22). 

Q. What is the language of the letter ? | 

A. Shattwar bad hata jaliate dhangsa hoy tahar byebasta ' 
kariba . pa * | f 4 

Q. How do you know that the accused wrote that letter ? 

A. From signature. 

_Q. Te whom is the letter addressed ? 

‘A, “To Suptd., Rakra Mokam Simakhall. 

0. Asit quiet clear -that that letter refers to the Kholabart 
Hat ? 

A, Yes. . 

The learned District Magistrate by his order dated the arst 
April, 1923, held that sections 155 and r56 Indian Penal Code were 
not applicable to this case, but that a case under section 154 Indian 
Penal Code against the petitioner Nripendra Bhusan Ray had been 
made out. ‘The following is the text of the order made by the leara- 
ed District Magistrate,—“ In my opinion sections 155 and 156 


‘Indian Penal Code are no: applicable in this case ; for (r) (i) neither 


of the accused is owner or occupier of the land ‘of Kholabari hat, 
respecting which the riot took place ; (ii) neither accused claims 
any interest in the land of th: Kholabari hat ; (iii,) neither accused 
claims any interest in the Kholabari hat,ie, the subject matter of 
the dispute which gave rise to the riot—their desire being merely 
to destroy that hat, which I hold not to be the same as “ claiming 
an interest in the hat ; and (iv) the last answer.(before the supple- 
mentary questions) of complainant to my questions, shows that 
accused No. 1 has not accepted or derived actual benefit from the 


~ 


riot. 
(a) But it appears from the complainant’s statement on S. A. 


that so far as the forming of an un'awfel assembly “at Simakhali on 
the land of accused No. 1 iswsconcerned, a case under section r54 
Indian Penal Code is made out against the zemindar Babu Nripen- 
dra Bhusan Ray (vide, especially the last few answers to the supple- 
mentary questions to complainant). (3) Summon Baba Nripendra- 
Bhusan Ray of Narail, Zemindar, under section 154 Indian Penal 
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Code for 12-5-23. 1 transfer the case to S. D. O. Sadar, for favour 
of disposal. (4) The complaint against accused No. 2, Babu Bipin 
Behari Datta, is dismissed, section 203 Criminal Procedure Code.” 

The present Rule is directed against the said order of the learned 
District Magistrate. Itis argued on behalf of the petitioner that 
having regard to the language of section 154 Indian Penal Code and 
to the facts elicited in the examination-on .oath of the Inspector of 
Police,.the present -proceedings are wholly unjustified. Section 154 


Indian Penal Code runs as follows :—~‘* Whenever any unlawful : 


assembly or riot takes place, the owner .or occupier of the land 
upon which such unlawful -assembly is held, or such riot is com- 
mitted, and any. person having. or claiming an interest in such land, 
shall be punishable with fine not exceeding one thousand rupees: 
“if he. or his agent or manager, knowing tnat such offence.is being 
or has been committed, or having reason to believe it is likely 
to be committed, do not give the earliest notice thereof in his or 
their power to the principal officer at the nearest police-station, 
“and do not in the case of his or their having reason to believe 


that it was about to be commyted, use all i: -efal meansain bi ar 
their power to prevent tt, and, ir the <s .° ats taking pia.. do 
not use all lawful means ow his or ieir jar ta Anpas or 
suppress the riot or unlawful ass. mbt’ 

The ingredients necessary, thes fae. tori pec on nder 


section 154 Indian ‘Penal tior are the totlowing : 

(a) Unlawful assembl. or rot. 

(b) Accused is the owner or occupier of the land oi has or 
claims to have an interest in the land. 


(c) Either the accused or his-agent or manager knew that the 


offence was being or had been committed or had reason to. 
believe that it was likely to be committed. ; 

(d) With such knowledge that the offence wis being or had 
been committed, or having reason to believe that it was : kuly 10-be 
committed, the accused did not give notice to the nearest police- 
` station. 4 

(e) The accused having reason to believe that the offence was 
about to be committed, did not use all lawful means in his power 
tu prevent. the offence or in’the event of its taking place, did not 
use all lawful means in his, power to disperse or suppress the! riot or 
unlawful: assembly. ; a 

In the present case it is argued that the charge is not that sube 
sequent to a riot or - unlawful assembly, no information had been 
given to the police, but that with the knowledge or having reason 
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to believe that such an offence was about to be committed, steps 
were not taken to prevent a riot. It is pointed out on behalf of 
the petiticner that on the petition of complaint of the Inspector of 
Police and on the answers to the supplementary questions, it is 
clear that there is no allegation that the petitioner or his agent or 
manager knew or had reason to believe that the offence was being 
or had been committed and that, therefore. the ingredients required 
by section 154 Indian Peval Code had not been satisfied. Kaow- 
ledge of the landholder or of his agent is the first essential element 
of an offence under this section. 

I have very carefully examined the record and I am of opinion 
that on the materials on record I am bound to give effect to the 
contentions urged on behalf of the petitioner. The Inspector of 
Police, who was examined before th: Magistrate, does not allege 
that the petitioner, who is the zemindat, had any knowledge or had 
any reason to believe that a riot was likely to be committed. Fur- 
ther, the allegation of knowledge on the part of the agent or mana- . 
ger of the zemindar is not substantiated on the examination of the 
complainant on oath. It is true that the Inspector did refer to 
certain letters alleged to have been written by the accused No. 2, 
but the implication involved therein is plainly inconsistent with 
what the Inspector himself has stated, viz., that as far as he could - 
find, there was no knowledge on the part of the accused No. ‘2 that 
an unlawful assembly or riot was going to take place at Simakhall. ° 
[tis not necessary to lay particular stress upon the fact that at the 
time of the unlawful assembly or riot the agent or manager of the 
vemindar was at Narail, which is about 15 or 16 miles from Sima- 
khali, or that the zemindar’s local agent, Hemant Kumar Banerjee, . 
was at a kutchery whichis 12 miles distant from Simakhali, but 
stress must be laid upon the facts elicited in the examination of the 
complainant on oath, which have been referred to above. 

1 am not unaware ghat it has been held that it is not necessary 
in order to render the owner of land on which a riot takes -place 
criminally liable that he should be aware of the likelihood of such 
an occutrence and that it is enough that his factor or agent should 
have taken an active part in the riot to warrant the conviction of 
the owner under section 154 Indian Penaf Code. This Court has 
held that knowledge on the part of the owner or occupier of the 
‘land of the acts or intentions of the agent is not an essential element 
of an offence under this section and that he may be convicted under 
it, though he may be in entire ignorance of the acts of his agent or 
manager. The facts, however, in this case show that the agent or 
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manager had no knowledge and had no reason to believe that 
an unlawful assembly or riot would be held or committed at Sima- 
khali ; this in my Opinion is really the most important point in this 
case as far as the petitioner is concerned. On the present record, 
I am of opinion that there are no materials justifying the initiation 
of proceedings under section 154 Indian Penal Code against the 
petitioner, Nripendra Bhusan Ray. In my opinion the very greatest 
caution is required before proceedings are started against persons 
under section 154 Indian Penal Code. I would, therefore, quash 
the present proceedings and make the Rule absolute. 

This Court has undoubted power to quash proceedings in 
subordinate Courts [See Chandi v. Abdur Rakman (1); Choa Lal 
y. Anant (2); Jagat v. Queen-Empress (3) and Hari v. Girish (4)] 
and in this connection I adopt respectfu'ly what has been said by 
Woodroffe J. in Zekraj v. Debi Pershad(s). I am fully sensible 
of the danger of interfering with cases while they are still pending 
in the subordinate Courts, but I am equally alive to the danger of 
this Court not being able to say that it is its bounden duty to 
intérfere when it is brought to its notice that a person has been 
subjected, or is about to be subjected to the harassment of 
an illegal prosecution. 

As my learned brother does not agree to the Rule being made 
absolute, the case will therefore be laid before the Chief Justice for 
reference to a third Judge. 


Cuming J.: The facts of the case out of which this applica- 
tion has arisen are set forth in the judgment which has just been 
delivered by my learned -brother and it is unnecessary for me to 
recapitulate them. 

1 would discharge the Rule. While admitting that this Court has 
the power of interfering with criminal cases whilst they are still 
pending before the subordinate Courts, I am still of opinion that 
it is a power the exercise of which is sometime fraught with con- 
siderable danger to the due administration of criminal justice. If 
parties are to be allowed to come up at every and any stage of a 
criminal prosecution to challenge the order of the Magistrate, a 
yery powerful weapon is at once placed inthe hand of the well-to- 
do to defeat the end of justice ‘and to protract indefinitely a crimi- 


(1) (1894) I. L. R. 22 Calc. 131. = (a) (1897) 1, L. R. a5 Calc. 2%3. o 
(3) (1899) I. L. R. 26 Calc. 786. 

(4) (1910) I. L. R. 38 Cale. 68; 13 C. L. J. 43: 

(5) (1908) 12 C. W. N. 678 
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CRIMINAL. nal trial. It seems to me that it is for the Magistrate before whom 

“4928: the case is pending to determine whether the facts proved or the 

N ene, facts alleged do or do not constitute a criminal offence. The 
Nripendra 


accused party has then his remedy by way of appeal or revision, 
e when the case has been finally decided. 
. Cuming, F. The disadvantages of what can only be described as a simulta- 
ail neous trial by two Courts of the same offence are so obvious that it 
seems to me that they outweigh any possible advantages which 
might be gained by following the procedure above indicated. I am 
very unwilling at this stage to go into the facts of the case for to.do 
| so might seriously prejudice the accused but would point out that 
the mere fact that one of the accused’s agent was not actually present 
at the riot but was some ro or rz miles distant does not for 
One moment prove that he did not know of, or have reason to 
believe that a riot was about to be committed. I am not prepared 
° to say that the allegations in the complaint if proved would not 
° bring the accused within the mischief of section 154. That is a 
question which will be determined when evidenc> is gone into. 
On account ot this difference, the case was heard by Mr. Justice 
Newbould, who delivered the following judgment : 

August, 3. Newbould J: This Rule was issued upon the District Magis- 
ii trate of Jessore calling on him to show cause why his order sum- 
moning the petitioner on a charge under section 154 Indian : Penal 
Code should not be quashed. ` The Rule was heard by my learned 
brothers C. C. Ghose and Cuming JJ. and as they were unable 
to agree it has been referred to me for decision. 

As regards the question of law there is no real differenze between 
them. They both agree that this Court has power to quash a 
criminal proceeding in its early stages before any evidence has been 
recorded and they both agree that this is a power which’ will be only 
exercised in exceptional cases. The question is whether the pre- 
sent case Is one of those exceptional cases. 

The facts are fully set out in the judgment of my learned brother 
C. C. Ghose J. and I only propose to restate them very shortly. 
The petitioner is a zemindar who is‘one o. the owners of a Hat 
held in a place called Simakhili. A rival Hat was started at Khola- 
bari about a mile from Simakhali. Agcording to the case for the 
prosecution on theer7th Ssptember 1922 an unlawful assembly was 
collected at Simakhali and they went from there to Khola- 
bari where they committed a riot. Afterthe conclusion of the trial 
in the rioting case on the 24th April, r923; the: complainant an Ins- 
pecior of Police filed a written complaint before the District 
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Magistrate charging the petitioner and one Bepin Behary Dutt des- CRIMINAL. 


cribed as his manager with offences punishable under sections 155 1923. 
and 156 Indian Penal Code. These offences were alleged Nripendea 5 


to have been committed in connection with the riot at Kholabari. 

After examining the complainant the Magistrate held that offence aa 

under these sections had been. established against either of the Newbould, 9. 

accused persons, but that a case had been made out which justified = 

him in summoning the petitioner to answer a. charge under section 

154-Indian Penal Code with reference to the unlawful assembly 

which had taken place at Simakhali prior to the riot at Kholabari. 

The necessary ingredients thit have to be proved to establish the 

offence under this section are set out in the judgment of. my 

learned brother C, C. Ghose J. It is not disputed that from the 

petition of complaint and the statement of the co nplatnant on oath 

the Magistrate could have good ground for believing that all thes: 

ingredients except one were likely to ba proved by the prosecution. . 

The only question is whether on the petition of complaint and ° 

on the complainant’s statement there is material for holding that a 

case can be made out that the petitioner’s agent or manager knew 

or had reason to believe that the offence of being members of an. 

unlawful assembly was likely to be committed, 

. _ Qn behalf of the petitioner great reliance is placed on a state- 

ment by*the.complainant in answer to supplementary question. The 

question and answer are as follows :—“ Did.accused No. 2 know or 

had reason to believe that an unlawful assem ly was being held or 

would be held at Simakhali, Answer :—So far as I enquired I could 

not find that there was such knowledge on the part of accused No. 

2.” But in a later part of his examination the following question an } 

answet appear :—“Did you find from any reliable evidence that 

accused No, 2 had reason to believe that an unlawful assembly such 

as was actually held at Simakhali on 17th November, 1922, would 

be so held? Answer :—In the course of investigation of case No. 3 

of October 1922 I seized some letters which accufed No. 2 produced 

tome. Inoneof them I find that accused No. 2 enjoined his 

agent Hemanta Banerjee to ‘cause demolition of the new Hat.” 

_ Considering both these statements of the complainant I find it diffi- 

- —cult to hold that there was what can be called in law “no evidence” 
that the complainant’s agent or manager had kaowledge that an un- 
lawful a8sembly was likely to take place at Simakhali, «Further if 
we turn to the written petition we find what amounts to a distinct 
allegation of such knowledge. It must be remembered that the 
petition was drafted with a view to starting a case against the accused 
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- for having committed offences under sections 155 & 156 with 


reference to the actual riot at Kholabari and not witha view to the 
prosecution which was actually ordered with reference to the occur- 
rence at Simakhali. From paragraphs rr and 12 we find distinct 
allegation of knowledge on the part of the petitioner’s agent or 
manager. In paragraph 11 of the petition itis alleged that the 
agent of the Narail zemindar collected lathials at Simakhal. In 
paragraph r2 it is alleged that these lathials proceeded from the old 
Hat of Simakhali and committed rioting with culpable homicide at 
Kholabari. It is further alleged that Hemant Banerjee the agent 
of the Narail zemindar collected and engaged persons to commit 
the aforesaid riot, Iam told that Hemant Banerjee has since been 
acquitted on the charge under section 150 Indian Penal Code. 
Although the prosecution may not be in a position to prove that 
he actually collected and engaged persons to commit riot it does 
not follow that they will not be able to prove what is contained in 
that allegation, namely, that the riot took place with his knowledge, 
or that he had reason to believe that the taking place of the unlaw- 
ful assembly was probable. My learned brother Cuming J. remarks 


‘that it may prejudice the accused if too much is said about the 


strength of the case for the prosecution and with this I agree. 


For the reasons l have given I hold that no sufficient case has 
been made out for quashing the prosecution of the petitioner at the 
present stage of the proceeding and I accordingly discharge this 
Rule. 


A. T.M l Rube discharged, 
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CIVIL RULE. 


Before Sir Asutosh Mookerjee, Katght, Judge, and Mr. Justice 
Chotsner. 


KUMAR GOPIKA RAMAN RAY.” 
g. 
MAHAR ALI AND OTHERS.* 


Review—Court’s discrelion—' Suficient reason’—Cieil Frocedure Code (Act V 

of 1908,) O. 47 R. 1. 

The discretion of the Court in saying what is “ sufficient reason” within the 
neaning of O. 47 R. 1 of the Code of Civil Procedure, is not so rigidly circums- 
stibed that an analogy must be discovered between the two grounds specified, 
namely, the ““ discovery of new and important matter or evidence” and “some 
mistake or error apparent on the face of the record”: Hurryhur v. Madub (1) 
ind other cases, 


Application for Review of an order by the Appellant. 
(Bhe material facts appear from the judgment. 


Babus Dwarka Nath Chuckerbutty, Surendra Nath Guha, 
Harendra Kumar Sasbadhikari and Rama Frosad Mookerjee for 
he Appellant, Petitioner for review. 


Babus Mahendra Nath Ray and Sth Chandra Patt for the 
lenants Defendant Respondents, Opposite Party. 


Mr S. R. Das, Babus Gobinda Chandra Dey Roy, Rames 
Chandra Sen, Birendra Chandra Das, Nripendra Chandra Das 
ind Santtmoy Majumdar for other Respondents, Opposite Party. 

3 C. A, V. 


The judgment of the Court was delivered by 


Mookerjee J: This Rule was granted on an application for 
eview of the order made by this Court on the 4th July, r922, in 
onnection with Appeal from Original Decree No. 204 of I9I9. 
[he order was in these terms : 

“ Before Babu Dwarka Nath Chakrabarti proceeds to open this 
ippeal, Babu Mahendra Nath Ray, on behalf of the 
idult tenant- defendants, takes a preliminary objection that 
he appeal is incompetent and cannot proceed as against the 
enant defendants, because some of the tênant defendants 


*Civil Rule No. F. 99 of 1922, in Appeal from Original Decree No. 304 of 


919. f 
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have died and no steps “have been taken to bring their legal 
representatives on the record, and that from the nature of, the 
reliefs sought the appeal cannot proceed as against the surviving 
tenant defendants. In reply, Babu Dwarka Nath Chakrabarti 
states that he inténds to proceed against defendant No. 161 (pros 
prietor) only. The appeal will therefore stand dismissed as against 
the tenant defendants (Nos. 1-160) both adults and infants.” 

The appeal was taken up for disposal on the 4th July, 1922. Mr. 
Chakrabarti, Mr. Guha and Mr, Sarbadhikary appeared on behalf of 
the plaintiff appellant. There were two sets of respondents, namely 
defendants Nos. 1 to 160 who were tenants and were represented 
by Mr, Ray, and Mr. Palit; and defendant N o. 161 who was 
the proprietor and was represented by Mr. D. Ray, Mr. Sen, Mr. 
B. C. Das, Mrs. N. C. Das and Mr. Majumdar, Mr. S. R. Das, 
Counsel, appeared with them. It is stated that some or all of 
these gentlenien also appeared for the tenants. 

As soon as the appeal was called on Mr. Ray took the preli- 
minary objection on behalf of the tenants as stated in the order. 
Some discussion followed and ultimately the order as recorded 
was made. The reason why the order was recorded at that 
stage was that as the nearing of the appeal was likely to 
occupy several days, it was felt that the tenants shouid not be put 
to the expanse of being representel in Court everyday while the 
appeal was proceeding against the proprietor defendant alone. 
The order was made in the presence of representatives of all the 
patties, and no oosvrvation Was made or exception taken by the 
vakils for the proprietor defendant wio were preseat in Court. 
After the order had been passed, Mr. Chakrabarti proceeded to open 
the appeal, and our notes show that this occupied the whole of the 
day. At the close of the day, waen the Court was about to adjourn, 
Mr, S. R. Das (who was not ia Court when the order was passed) 
came in and stated that he would raise an objection to the compe- 
tency of the appeal against the proprietor defendant No. 161 after 
the appeal had bean dismissed against tne tenants, Mr, Chakra- 
barti contended that the objection came too late, and stated that if 
such objection had been indicated before the order was made, as 
it might have been,.by the vakils for éhe proprietor who were pre- 
sent in Court at th® time, he would not have abandoned the appeal 
as against the tenants, The Court intimated that Mr. S. R, Das would 
be heard on the point the next morning. Mr. Chakrabarti stated 
that he would apply for the discharge of the order, as his applica- 
tion had been made under a misapprehension. On the next day, 
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the parties were heard and the hzaring of the appeal was aljourned, 
The present application was thereafter made so thit the order of 
the 4th July, 1923, might be regalled anl the appeal set down for 
hearing in its entirety. We granted a Rule calling upon the oppo- 
site party to show cause why the order shoald not.ebe discharged 
and the appeal heard in its entirety. 

The Rule was heard on 27th July, 1923, and we intimated that 
the Rule would be made absolute, but that our reasons would appear 
in our judgment in the appeal. It was then assumed that the 
appeal would be heard by us forthwith. But by reason of circums- 
tances beyond our control, the appeal has been postponed :ill after 
the Long Vacation whenit may possibly be heard by a Bench 
differently constituted. We have accordingly considered it neceg- 
sary to place on record our reasons. 

There is no room for doubt as to what actually happened. 
When Mr. Ray took the preliminary objection and Mr. Chakrabarti 
offered to abandon the appéal aginst the tenants, the latter un- 
doubtedly intended to proceed with the appeal as an effective 
appeal against the propuieter. He did not anticipate that any 
objection could or would ve taken on behalf of the proprietor to the 
adoption of such a course. The vakils for the proprietor were 
present in Court, and not only did they not intimate at that stage 
that there was any objection to the competency of the appeal, 
but they allowed the argument tu proceed for the whole day. 
These were unquestionably arguments on behalf of the appellant 
in an appeal against the proprietor alone, for the order for dismis- 
sal of the appeal against the tenants had already been made. The 
objection was intimated for the first time by Mr. S, R. Das when 
he came into Court at the close of the day, after the arguments 
for the appellant had proceeded a long way. Mr. Chakrabarti 
forthwith stated that if this ling was adopted by the proprietor 
respondent, he would ask the Court to vacate the order and to hear 
the appeal in the presence of all the parties cencerned. In the 
circumstances stated, we feel no doubt that the order should be 
recalled in the interest of justice and that the Court should be left 
free to deal with the appeal in its entirety including the question 
of the competency of the appeal as against the tenants on the 
ground mentioned by Mr. Ray. We cannot regoncile ourselves to 
the view that the Court should be hampered in its endeavour to 
examine and decide the real matters in controversy between the } 
parties, by reason of the order of the 4th July, roa2. 

We have been prassed to hold, however, that we have no juris- 


249 


CIviL. 


1923. 
wee 
Gopika Raman = 


ve 
Mahar Ali. 


Mookerjee, F. 


kamana an 


“250 


CIVIL. 


“4 923. 
| wed. 
Gopika Raman 


v 
Mahar All. 


Mookerjee, 3. 


fHE CALCUTTA LAW JOURNAL, [VoL. XXXIX, 


diction to vacate the order in view of the decision of the Judicial 
Committee in Chhajju Ram v. Neki (1). In that case, Viscount 
Haldane held that the expression “any other sufficient reason” must 
be interpreted to mean “a reason sufficient on grounds at least 
analogous to those specified immediately previously.” Whether 
any analogy can be discovered between the two grounds specified, 
namely, “‘the discovery of new and important matter or evidence” 
and “some mistake or error apparent on the face of the record” 
need not be discussed. But whether a particular reason is ana- 
logous to either the one or the other of these two grounds, may 
obviously lead to very refined if not subtle arguments. No useful 
purpose will be served by an attempt to review and reconcile the 
numerous decisions on the subject fron the time when the decision 
of the Full Benches in Nasiruddin v. Indronarayan (2), and Chinta- 
mani v. Pyari Mohan (3), were pronounced. But we may recall the 
decisions of the julical Committee in Aurrykur v. Madub 
Chunder (4); Reaszt v. Abdullah (5); Gungaperskad v. Maka- 
rani (6), and Muhammad Yusuf vw. Abdul (7), which indicate that 
the discretion of the Court in saying what is “sufficient reason” 
Within the meaning of Or. 47, R. 1 is not as rigidly circumscribed 
as the opposite party contends. 

The result is that, as already intimated, the Rule must be made 
absolute, and the order of the 4th July, 1922 vacated. This order 
will operate only against those who have been duly served with 
notice of this Rule. l 
A. T. M, Rule made absolute. 


(1) (1922) L. R. 49 I. A 144; 36C. L. J. 459. A 
(2) (1866) B. L., R. F. B. 367; 3 W. R. g3 F. B. 

(3) (1870) 6 B.-L. R. 126. 

(4) (1871) 14 M. I. A. 152; 8B.L R. P. C. 566 (530); 20 W. R. 459. 

(5) (1876) L. R. 3 L. A. 221. 

(6) (1884) L. R #21. A. 47 (51); L L. R. ŝi Cale 379, 

(7) (1889) L. R. 16 1, A. 104; L. L. R. 16 Cale. 749. 
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APPELLATE CIVIL. 


Before Sir Asetoss Moskirjze, Knight,+Judze, and Mr, Justice 
Rankin. 


IRRANI MUNDLE AND OTHERS 
v. 
NAIMUDDIN SARDAR AND oTHERS.” 


Appeal —Time, when runs—Fudgment embodted in decree at a later date— 

Order made in suit, effect of. 

When a judgment was passed against certain of the parties at a certain date 
but no decree was passed until the whole suit was disposed of, time ran for the 
purposes of appeal from the date when the decree was drawn up and signed by 
the Judge. 

An order made in the course of a suit is final and cannot be retried by the 
Judge in the course of the same litigation. 

Appeal by Defendants Nos. 6 to ra, 
Suit for declaration of plaintiff’s raiyati right. . 


The materi] facts appear from the judgment of Mr, Justice 
Newbould. The suit was dismissed by the primary Court This 
was reversed on appeal, by the plaintiffs. Defendants Nos. 6 to 
12 preferred a second appeal, which was dismissed ona preliminary 
ground by the following judgment of 


Newbould J: This isan appeal against the decision of the 
Subordinate Judge of Bogra remanding a case for assessment of 
mesne profits, 

The question that arises in this appeal is whether any appeal 
lay to the Subordinate Judge in this matter. The plaintiffs respon- 
dents brought a suit for declaration of their raiyati right to an 
eight annas odd share in a certain holding alleging that they were 
‘purchasers from some of the heirs of one Sona. In that suit heirs 
of Sona were mide defendants and also one B&so and defendants 
Nos. 6 to 12 the present appellants were joined as being in posses- 
sion of the land. ‘Their pleas’ were that they were durgadars of 
some plots under Baso and also mortgagees of Baso in respect of 
some plots. The suit was digmissed by the Court of first instance. 

© 

è Letters Patent Appeal No. 1 of 1932, against the decision of Mr. Justice 
Newbould, dated the 12th January, 1922, in Appeal from Appellate Decree No. 
580 of 1920, against the decision of Babu Asvtosh Pal, Subordinate Judge of 


Bogra, dated the 23rd December, 1919, reversing that of Babu Satis Chandra 
Sen, Munsiff of Bogca, dated the 7th April, 1919, 
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On appeal that decision was reversed and the suit decreed. The 
Plaintiff’s title to the share claimed was declared and they were 
granted a decree for possession after partition. It is also directed 
that defendants Nos. 6 to r2 would not be ejected. from the land 
and that the decree in the suit would in no way prejudice the 
mortgage right, if any, of these defendants. 


The case was then sent back to the lower Court for partition 
and determination of ths anount of mesne profits. When the case 
came back before the Munsiff’s Court, the plaintiffs gave up their 
right to partition. On the goth January, 1919, an objectian was 
taken by defendants, Nos. 6 to r2, the present appellants, that they 
were not liable for mesne profits. That objection was heard 
in the presence of the parties and the Munsiff held that the 
order of the Subordinate Judge remanding ths case did not 
iuclude defendants Nos. 6 to 12 and absolved them from the liabi- 
lity of paying the masne profits. Hə orderel accordingly that the 
mesne profits against the remaining defendants should be 
ascertained and a commissioner was appointed for this purpose. 
On the 7th April, 1919, after the commissioner’s report had been 
received, the Munsiff finally disposed of the case and passed an 
order dismissing the clain for mesne profits as against defendants 
Nos. 6 to 12 on contest and dismissing it as against the other 
defendants for non-prosecution. 


The contention on behalf of the appellants is that the order of 
the oth January was a decree against which an appeal should haye 
been preferred, and that no appeal having been preferred against 
that order, it had become final before the appeal was presented to 
the lower :ppellate Court. In my opinion, that contention must 
be upheld. The order of the oth January definitely determined 
that these defendants were not liable for mesne profits. In the 
case of Bhup Indar Bahadur Singh v. Bijat Bahadur Singh (1), 
it was held by the Judicial Committee of the Privy Council that an 
order deciding the period for which mesne profits could be recover- 
ed was a decree within the meaning of the definition in section 2 
of the Code of Civil Procedure then in force Since then, there 
has been an alteration of the definition of the decree in the Code 
of 1908. But the alteration isto mak it wider thin before. The 
order now under considerntion was an order finally deciding that 
these® defendants were not liable for any masie profits. That 
appears to me to be as much a fazla lja lication as the order, 


(1) (1900) 1. L. R. 23 All. 152. 


Vor. XXXIX.) HIGH couRt. 


which was considered by the Judicial Committee in the case to 
which I have referred. 

Taking this view, this appeal must be decreed on the preli ninary 
point raised and it is unnecessary to consider the lower appellate 
Court’s order on its merits. 4 

Accordingly, I decree this appeal, set aside the order of the 
lower appellate Court and restore the decree of the Court of first 


instance. The appellants will get their costs in this and lower appel- 
late Court. 


Against this decree, the defendants appealed under clause 15 
of the Letters Patent. 

Babus Sharat Chunder Rai Chowdhury and Bijan Kumar 
Mukherjee for the Appellants. 


Babu Atul Chunder Gupta for the Respondents. 
_ The judgment of the Court was delivered by 


Mookerjee J: This is an appeal under clause 15 of the 
Letters Patent from the judgment of Mr. Justice Newbould in a 
proceeding for assessment of mesne profits, Mr. Justice Newbould 
has held that the appeal to the Subordinate Judge was incompetent 
and he has accordingly not considered the case on the merits. We 
have arrived at the conclusion that this view cannot be supported 
and that the appeal must ba heard oa the merits. 

The suit was instituted for the recovery of possession of land 
with mesne profits. It was dismissed by the trial Court on the 25th 
January 1917. On the rgth March 1918 the Subordinate Judge 
allowed the appeal and remanded the suit for actual partition of the 
disputed land and for assessment of mesne profits. When the case 
came before the trial Court, seven of the defendants namely, 
defendants Nos. 6-12, contended that the decision of the Subordi- 
nate Judge absolved them from liability for mesne profits. This 
question was considered by the trial Judge on the gth January, 
1919, when, ona construction of the order made by the Subordt- 
nate Judge, he held that those defendants had in fact been absolved 
from liability for mesne profits, He thereupon directed an enquiry in 
respect of mesne profits payable by the other defendants. A com- 
missioner was appointed in due course ; but, under circumstances 
which need not be considered at this stage, tHe commissioner not 
only considered the question of mesne profits as regards the defend- 
ants liable but also came to determine the mesne profits payable 
by the defendants Nos, 6 to 12 who had been absolved. When the 
report of the commissioner came before the Court on the 7th 
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April, 1919, those defendants urged that the question of their 
liability had been previously determined in their fayour and could 
not be reopened by the commissioner or by the Couct. This con- 
tention prevailed. As regards the other defendants, the claim for 
mesne profits .was abandoned» The result was that on the 7th 
April, 1919, an order was made inthe following terms: “ The 
objection taken by defendants Nos. 6 to r2 be allowed and the 
claim for mesne profits as against them be dismissed on contest ; 
and the claim for mesne profits as against the other defendants be 
dismissed for non-prosecution.” ‘Tnen followed the order for costs. 
This decree, which was the final decree in the suit fur mesne profits, 
is dated the 7th April, tgtg, and was signed by the trial Judge 
onthe ryth April, rgrg. An appeal against this decree was pre- 
ferred by the plaintiff to the Subordinate Judge. The Subordinate 
Judge allowed the appeal on the merits. A second appeal vas 
then brought to this Court and was heard by Mr. Justice Newbould. 
It was urged before him that the Subordinate Judge could not. 
hear an appeal against the decree made on tne 7th April, rg19, 
inasmuch as the question of the liability of defendants Nos. 6 to 
ra had been previously decided on the gth January rgrg. This 
objection was allowed on the authority of the decision of the 
Judicial Committee in the case of BAup Indar v Bijai (1). 


There can be no room for controversy under the Code of 1908 
that section 97 provides that where any party aggrieved by a preli- 
minary decree passed after the commencement of the Code does 
not appeal from such decree, he shall be preclude] from disputing 
its correctness in any appeal which may be preferred from the final 
decree. Apart from this, as pointed out by the Judicial Committee 
in Ram Kripal v. Rup Kuari (2) and Hook v. Administrator-Gene- 
val of Bengal (3), an order made in the course of a suit is final and 
cannot be retried by the Judge in the course of the same litigation, 
In this sense; the order made by the trial Judge on the gth Jan- 
uary, 1919, that defandants Nos. 6 to 12 were not liable to mesne 
profits was conclusive, and neither of the parties would be compe- 
tent to challenge its correctness at a later stage of the proceedings, 

But the question which we have really to decide is somewhat 
different. There was in this case no decree or formal expression 
of adjudication of the Court in respect of the liability of defendants ` 


(1) roo) L. R. a7 I. A. tog 3 I. L. R. 23 All. 152, 
(a) (1884) L. R. tt 1. A. 37; 1. L. R. 6. All. 269. 
(3) (1931) L. R. 48 1. A. 187; L L, R, 48 Cale. 499 ; 33 C. L. J. 405. 
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Nos.6 to r2 until the 7th April rg9rg. In such circumstances, 
time would run, for the purposes of appeal, from the date when the 
decree was drawa up and signed by the Judge. Instances may be 
found in the books, where a difficulty similar to what has arisen 
here had happened. In Khirod: Sundari Debi v. Jnanendra Nath 
Pal (1), a judgment was delivered inthe course of an execution 
proceeding and the order was incorporated in the same document. 


No separate decree was drawn up and it was ruled that an appeal 


was competent if this documeat was annexed to the memo- 
randum. On the other hand, in the case of Gopal Chandra 
v. Preonath Dutt (2), it was pointed out that the Code contemplat- 
ed a judgment, whether the case was concluded by a decree or by an 
order and that when a judgment had been delivered and had 
been followed by a decree or an order, both the judgment and the 
decree or order must be annexed to the memorandum. The appell- 
ant would then be entitled to the benefit of the provisions of the 
Indian Limitation Act, as to the deduction of the time taken up in 
the procurement of the copies of the judgment and of the decree or 
order. The same view was taken in the case of Kamala Dasi v. 
Larapado Mukerji (3) and has been subsequently adopted by 
the Patna High Court in Mokesh Kanth Chowdhury v, Ramprosad 
Pal. (4) In the case before us, though there was a judgment 
delivered on the oth January roro in justification of the course 
adopted by the trial Judge on that occasion, there was no formal 
expression of that adjudication till a much later date. We must 
consequently hold that the appeal to the Subordinate Judge was 
competent and the second appeal to this Court must be determined 
on the merits. 

The result is that this appeal is allowed, the decree of Mr. 
Justice Newbould set aside and the appeal from appellate decree 
No. 580 of 1920 restored. 


A. T. M. Z. P. Appeal allowed, 


6 
(1) (1901) 6 C. W. N. 283. (2) (1904) I. L. R. 32 Cale, 175. 
(3) (1910) 14 1. C. 1006. (4) (1920) Pat. 75. 
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PRIVY COUNCIL. 


Presunt.: Lord Atkinson, Lord Phillimore, Sir John Edge and. 
Mr Amer Alt. l 


MANNA LAL 
2. 
KARU SINGH AND OTHERS. 


~ 


[ON APPEAL FROM THE HIGH Count or JUDICATURE AT FORT . 
WILLIAM IN BENGAL] 


Mortgage—Manager of joint family— Vitakshara school—Burden of proof 
Immoral debt—Necessity —Interest. í 
A mortgage of the joint family property of a Mitakshara family by its karta 
(or manager) unless necessity or an antecedent debt is proved, is void ; the trans- 
action itself gives to the mortgagee no rights against the karta's interest in the 
joint family property: Narain v. Sarnam (1). 


The burden of proof lies upon the person who alleges that the debt was con- 
tracted for immoral purposes. 


it is incumbent on those who support a mortgage made by the manager of a joint 
Hindu family to show not only that there was necessity to borrow, but that it was 
not unreasonable to borrow at some such high rate and upon some such terms, and 
if it is not shown that there was necessity to borrow at the rate and upon the 
terms contained in the mortgage that rate and those terms cannot stand. 


Where there was necessity, and in virtue of that necessity authority to borrow 
upon reasonable commercial terms, the mortgage stands as good security to that 
extent, but all terms of the mortgage in excess of this necessity are outside the 
scope of the authority : Nawab Nasir v. Ras Raghunath (2). 

Appeal against the decision of the High Court of Judicature at 
Fort William in Bengal (dolmvooi aid Walmsley JJ.) dated the 
i8th May, t915, reversing that of the Subordinate Judge of Patna, 
dated the 27th June, 1912. 

- -Appeal by the Plaintiff. 

e 

Siit dú mortgages. 

The material facts appear from the judgment of their Lordships. 

‘The judgment of their Lordships was delivered by 

Lord Phillimore :—These are consolidated appeals from two 
decrees of the High Court of Calcutta dated the 8th May, t915, 
vamying two decrees of the Additional Subordinate Judge of Patna 
dated the 27th June, 1913. 

(1) (9917) L. R. 441. A. 163; 260. L. J. 97. 

(2) (1919) L. R. 46 1. A. 145330 C. L. J. 36. 
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_ The suits were brought to enforce two mortgages, the earlizr, one 
which was, however, put secondly in suit, dated June, 1896, and 
the later one July, 1897. The appellant and plaintiff is the represen- 
tative of the original mortgages. The defendants and respondents 
are the mortgagor Karu Singh and his tw sons, one of whom was 
an infant at the date of the suits. 

The first mortgage, which was for asum of Rs, 2,192, was ex: 
pressed to be made for repayment of the third part of some ante- 
cedent mortgage debts created by Karu Singh and his brothers, 
Which debts it was now propos:d to apportion and divide so that 
each of the three should be severally liable for his share. 

=- The second mortgage, which was for Rs. roso, was expressed 
to be for piyraent of “Zerpeszi,” (f. e, “premium on a lease”) 
due in respect of a certain mouzah, “and for the cultivation and 
improvement of my mouzahs, and for meeting household ex- 
penses.”’ 

At the time that the mortgages in suit were executed the elder 
of the two sons was born, though the younger was not; and 
Karu Singh must, therefore, be treated as the manager of a joint 
Hindu family, and his mortgages will only be good s0 as to bind 
family property if they were effected to meet necessary expenses, 
or as it is otherwise expressed for joint family purposes. 

Karu Singh put in a defence raising objections to the rate of 
interest and denying the title of the plaintiff to represent ‘the origi- 
nal mortgages. N> importance is to be attached to this defence. 


The serious defence is that put in on behalf of the two sons. They 


set up the case that their father was a man of loose character and 
a licentious person, that the sums had really been borrowed to 
spend on his mistress, that the necessities mentioned in the bonds 
were totally false, got up and concocted, and that they were not 
benefited by the money claimed and not bound by the mortgages. 
Issues were accordingly framed in each case in which the important 
one was “Whether the bond-debt was contracted for joint family 
purposes ? Whether the bond-debt was contracted for and spent in 
immoral purpeses”? 

When the case was ready to come on for trial several applica- 
tions were made on behalf of the.defendants for postponement. At 
last the Subordinate Judge came to the conclusi¢én that the applica- 
tions for postponement were not genuine, and that no further time 
ought to be granted. Thereupon the pleaders for the defence 
declared that they could take no further part in the proceedings, 
and the Judge heard the case ex parte and thought that the evi lence 
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adduced by the plaintiff was sufficient to prove his case. He 
accordingly made decrees for the enforcement of the mortgages with 
costs and interest at a certain rate as provided in the bond. 

From the decrees in the two suits the defendants appealed to the 
High Court of Calcutta, and the learned Judges in this Court being 
of opinion that the plaintiff had not proved that the moneys were 
borrowed for necessary purposes dismissed the suit as against the 
two sons, but made a decree against the father to the following 
effect — 

“The result is that there will be a decree against the father 
Karu Singh, defendant No. r, for the principal of the two bonds— 
Rs. 2,122 and Rs, 1,000, with interest at 18 per cent per annum from 
the dates of the bonds till the date of suit. If the amount found 
due on account is not paid within three months of the receipt of the 
decree in the lower Court, the father’s share in the mortgaged 
properties will be liable to be sold on partition.” 

Upon the findings of the High Court this decree was too favour- 
able to the plaintiff and incorrect. The law was finally established 
no doubt since that decision by this Board in the case of Narain 
Prasad v. Sarnam Singh (1), which determined that “A mortgage 
of the joint family property ofa Mitakshara family by its karta (or 


. manager) unless necessity or an antecedent debt is proved, is void ; 


the transaction itself gives to the mortgagee no rights against the 
Karta’s interest in the joint family property.” 

Their Lordships, however, have now to examine whether the find- 
ings of the High Court were justified. Dzaling first with the 
mortgage of 1896, the recital in it is that it is for the mortgagor's 
third part in the repayment of two antecedent bonds for family 
necessities for which two earlier bonds of 1890 and 1892 had been 
given. There is no apparent attack on the bond which the High 
Court describes as the bond of 1890 but which, if the Hindu chro- 
nology is properlp translated, seems to be of October, 188y, and 
which was for Rs, 2,000. But there is an attack upon the bond of 
1892 as having a false recital, because it says that the money was 
borrowed to purchase a village called Naya Hajipur. The High 
Court says that this recital must be filse as in 1889 the defendant 
had mortgaged twọ annas of that village with only one of his 
brothers. The family were, therefore, the Judges say, already in 
posstssion of that village. 

There is nothing to show that the family, which was a joint 
family, had possession of the whole village. They apparently had 

(1) (1917) Le R. 44 be A. 163 ; 26 C. Le Je 97° j 
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then only a 2 annas share, On the occislon of the mortgage of 
1892 they are found in possession of a three annas share, from which 
one might conjecture that the money was borroved to biy the 
additional anna share. The Judges apparently lay sone stress upon 
the fact that there were only two mortgagors instead of three when 
the two annas share was mortgaged. They do not say in terms 
that, because on the first occasion two brothers joined in the mort- 
gage and two annas were mortgaged and onthe second occasion, 
the three brothers joined in the mortgage and three annas were 
mortgaged, therefore it must be taken that each brother had 
an anna share. But unless this construction were to be put upon 
the transaction, it would appear that the joint family property had 
been increased by the purchase of the one anna share. The 
statement in the judgment that the recital raust be false is certainly 
unwarranted. 

With regard to the second mortgage, the High Court took the 
recital as being that, the money was borrowed for re-payment of 
zerpeshgi, laying a stress on the Syllable “re.” They proceeded to 
state that as the mortgagors were in possession of the Thika pro- 
perty there seemed no necessity for redemption. No doubt the 
translation did give the word as “repayment”. But upon this point 
being taken the plaintiff challenged the accuracy of the translation 
from the original, and he applied for permission to send to this 
country as part of the record another sworn translation which ren- 
dered the word as “payment” instead of “repayment”. The High 
Court did not think itself warranted in authorising this, but it direct- 
ed that the original mortgage should be sent to this country. This 
has been done and a member of their Lordships’ Board, who can 
read the vernacular, has read it and says that the word is “payment” 
not “re-payment’. The ‘superstructure, in any case a somewhat 
fanciful one, which the High Court based upon the syllable “re” 
falls'to the ground. f 

These being the only objections raised in the judgment of the 
High Court, but these failing, their Lordships are remitted to the 
question whether the Subordinate Judge was right in holding that 
sufficient proof had been given before him. The allegations made 
inthe defence that the father was of immoral life, and borrowed 
. the money for the expenses incident thereto, are of the class of 
allegation which is only too frequently made when a mortgagessuit 
is contested. No evidence was given in support of them. The 
burden of proof lay upon the defendants and was not discharged, so 
these allegations fall to the ground. Upon the plaintiff lay the 
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burden of proving necessity in each case. TIe called evidence and 
produced documents, not all that could have baan called or produc- 
ed, but enough to satisfy the Subordinate Ju dge; and there is 
material on the record to show that he had armed himself with 
further proof of witness2s who might be in attendance with docu- 
ments if it were required. 

Tneir Lordships, having examined into the whole matter, see no 
reason to differ from the conclusion; of the Subordinate Jadge now 
that the criticisms of the High Court have been removed, and they 
think that his judg nent apan ths main point in the cases should 


be restored. 
There is, however, a question as to interest as to which their 


Lordships are incline] to agree with the view taken by the High 
Court. The covenant in the bonds was to pay interest at the rate of 
Rs, 1-8 per cent per mensem, with provision for half-yearly rests 
and a further penalty in the event of default. When the suit came 
on the plaintiff did not clain the penalty, and indeed he remitted 
a large amount of the interest and compound interest; but even 
so, judgment was given for sums of money fixed as Rs. 32,000 and 
Rs 8,000 respectively, with further interest from the date of suit, 


When the High Court arrived at the sum for which the Judges 
thought the father’s share would be liable, they fixed it by taking the 
two original principal sums and allowing simple interest at the rate 
stipulated which is equivalent to 18 per cent per anuum. It has 
been argued on behalf of the appellant that this is too little and is 
not right. Their Lordships have recently had occasion to consi- 
der this matter in the case of Nawad Nazir Begum v. Rao Raghu- 
nath Singh (cì, decided on the 18th February, 1919, and reported 
in 46 I. A. 145. In that case they laid it down that :— 


“It is incumbent on these who support ‘a mortgage made by the 
manager of a joint Hindu family to show not only that there was 
necessity to borrow, | but thatit was not unreasonable to borrow at 
some such high rate and upon some such terms, and if it is not 
shown that there was necessity to borrow at the rate and upon the 
terms contained in the mortgage that rate and those terms cannot 
stand.” 


They proceeded to observe as follows :— 
“Tt remains, dheretars: that there was necessity and, in virtue of 


that shecessity, authority to borrow upon reasonable commercial 
terms, and that the mortgage stands as ‘good security to that extent, 


(1) (1919) L. R. 461. A. 145; 30 C. L. J. 36. 
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but that all terms of the mortgage in excess of this necessity are 
outside tne sc pe of the authority.” 

These principles must be applied to the present case. In 
conformity therewith, the necessity for the high rate of interest 
secured by these bonds must be proved, if itis to stand. And in 
this matter their Lordships are not disposed to interfere with the 
view taken by the High Court. Inthe result the appeal will be 
allowed and the decrees of the Subordinate Judge will be 
restored, but with the respective variations that the sums found due 
and owing to the plaintiff will be those found due by the High 
Court instead of those found due by the Subordinate judge. The 
appellant will have his costs here and in the Courts below. ‘Their 
Lordships will humbly recommend His Majesty accordingly. 


A, T. M. Appeals allowed. 


APPELLATE CIVIL. 


Before Mr. Justice Rankin, and Mr. Justice Mukerji. 


KEBAL NAM ADAS 
U. 
RAJANI KANTA ROY.* 


Appeal—Defect in procedure— Affecting merits—Civil Procedure Code (Act 
V of 1908), Secs. 99, 100 =—Reception of additional evidence— Reason. 


When there was no petition stating the reasons for the request for reception 
of additional evidence at appellate stage and there was nothing in the order sheet 
to show that the appellant’s pleader consented to the additional evidence being 
put in by the respondent nor to show why the lower appellate Court thought it 
right to admit the additional evidence : 


Held, that the lower appellate Court in the circumstances of the case in not 
following the Code, put the High Court in second appeal in a position in which 
it was simply not entitled to say that this additional eyidence had not affected 


the merits of the case and a second appeal would lie. 
e 


‘*Appeals from Appellate Decrees Nos. 1951, 1952 and 1953 of 1921, a ajeni 
the decrees of Babu Nalini Mohan Banerjee, Subordinate Judge, 4th Court, of 
Mymensing, dated the 7th June, 1921, reversing those of Babu Jogesh Chandra 
Sen Gupta, Munsif, 1st Court, at Kishoregunj, dated the 13th July, 19a0. 
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Appeals by the Defendants. 

Suit for ejectment under section 49 of the Bengal Tenancy Act. 

The material facts appear from the judgment. 

Babus Rupendra Kumar Mitra and Satindra Chandra Khas- 
nabis for the Appellants. 

Babes Surendra Chandra Sen, Annada Charan Karkoon and 
Mil Comol Ghose for the Respondents. 

The judgment of the Court was as follows : 

S. A. No. 1951 of 1921 :— 

In this case we think that the appellant’s objection on the score 
of irrezular reception of aditional evidence by the lower appellate 
Court should prevail. The suit was in ejectment under section ` 
49 of the Bengal Tenancy Act. If the -defendant were an under- 
raiyat and the plaintiff's status was that of a raiyat the notice given 
for the purpose of founding a right to ejectment was sufficient. 
The great question between the parties was whether the defendant 
had a higher status than that of an under-raiyat or whether the 
plaintiffs in particular having regard to the transactions to which he 
had consented in the past years must be taken to have conferred 
upon the defendant a higher interest than that of a mere under- 
raiyat. In both Courts that was the substantial point of controversy. 

At the trial the -tenant’s parcha was put in, It appears 
also that the khatian was put in and there was a good deal.of 
evidence of transactions by way of mortgage and otherwise made 
by the defendant with the plaintif’s consent. Now, we may take 
it for the present purpose that in the Court below there was a con- 
siderable body of evidenc- in the plaintiffs favour not only the 
hatian but other evidence appearing in the history of the parties. 
We may also take at that the trial Court upon this question of status 
was in favour of the plaintiff. But when this matter went on appeal 
to the lower appellate Court what we find is this—we find that the 
appeal was heard and that apparently the plaintiff's parcha had been 
produced on his Behalf for the first time in appeal. There was no 
petition stating the reasons for the request for reception of addi- 
tional evidence at that stage. Theré is nothing in the order-sheet 
to show. that the appellant’s pleader consented to the additional 
evidence being put In. There is nothing in the order-sheet to 
show why exactly the lower appellate Court thought it tight to 
admit the additional evidence. Iu particular there is nothing 
in the order sheet to satisfy us that the Lower Appellate Court 
when minded to let in the additional evidence gave to the appellant 
an opportunity to say whether in those circumstances the appellant 
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would desire to produce additional evidence in view of the evidence 
about to be let in. Now, it may be, for anything we know, that in 
letting in this parcha the lower appellate Court did something 
which in fact has not really prejudiced the appellant’s case. That, 
however, is not the question. The lower appellate Court has 
paid no attention to any of the safeguards provided by the Code. 
The learned Judge has not recorded any reasons, he has not 
expressed in any way the grounds upon which he thought 
fit to act. We cannot assume that the appellant consented, we 
cannot assume that he was given an opportunity to say whether it 
would be necessary to call additional evidence on his behalf. In 
the circumstances we have to consider what is the right course to 
do in second appeal. 

When coming to the judgment we find that nag AA ING 
there was a body of evidence both ways in the trial Court the really 
determining consideration in the mind of the lower appellate 
Court is the plaintiff's malikiparcha which had been filed in appeal. 
The first part of the judgment proceeds upon the basis that as that 
shows that the plaintiff’s total holding was only some 3o or 40 
bighas and that as the bulk of it was cultivated by Jduvrgadars 
the plaintiff must be a raiyat. The judgment then goes on to 
enquire whether the plaintiff has by his treatment conferred a 
higher stfafvs on the defendant and it negatives that. Then it 
comes to the question of the total area of the plaintiffs holding and 
certain other questions which lead the lower appellate Court to 
agree on that point with the Court below. 

The position is this : Section 99 of the Code prohibits any decree 
being reversed on account of any error, defect or irregularity in 
any proceedings in the suit not affecting the merit of the case. 
The question is, Have we any right to say that this did not affect 
the finding of fact. It seems to us that the learned Judge of the 
lower appellate Court by not following the Code has put this 
Court in a position in which it is simply fiot entitled to 
say that this additional evidence has not affected the merits of the 
case. To do that we have to try the case on the evidence and then 
say whether the additional evidence had produced a different result. 
That is not what section 99 intends. 

As regards the right of appeal in such cases the right of appeal 
is given by section 100, amongst others for this ground—‘sa subs- 
tantial error or defect in the procedure provided by this Code 
* * which may possibly have produced error or defect in the 


decision of the case upon the merits.” It seems to us that the 
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right view to take in this case in the circumstances is that we are 
not entitled to say that the admission of the additional evidence 
has not affected the merits of the case. 


Under the circumstances We think that the proper order is to 
set aside the decree of the lower appellate Court and to send the 
matter back to that Court with a direction that the parties are to 
be at liberty to adduce further evidence, if they have any, the plain- 
tiff may produce this purcha again to prove it, and the defendant 
may have an opportunity to adduce any additional evidence. The 
additional evidence, if any, will be taken by the lower appellate 
Court itself and not by the trial Court. In the circumstances the 
appeal succeeds. Costs will abide the result. 

S. A. 1952 and 1953 of 1921 :— 


Our judgment in appeal in rgsc of 1921 will govern these two 
appeals also, 


A. T. M. Appeals allowed : Cases remanded, 





APPELLATE CRIMINAL. 


Before Sir Lancelot Sanderson, Knight, Chief Justice and 
Mr, Justice Cuming. 


KING-EMPEROR 
U. 
OSMAN SARDAR.* 


Conspiracy to murder—No verdict in one of several charges—Retrial—Fenal 


Code (Act XLV of 1860), S. = , 302, 364. 





The gist of the offence under section 120B is an agreement between the accused 
persons When one af the two accused under trial is acquitted of the charge 
under .S, 1208. Ie P. C. the other cannot be convicted of the charge. 

In the facts and circumstances of the case an offence under S, 364 I. P. C. 
has not been made out. 


When a person was tried under sections” 302, p and 3641. P. C. and 
© 





the jury! found him guilty under Ss. 364 and 102B but was silent about the 
charg@ of murder : 


*Criminal Appeal No. 353 of 1923 against the order of, and Criminal! 
Reference No. 6 of 1923 by G. C. Sankey, Esq,, Sessions Judge of Backergunje, 
dated the 21st June, 1923. 
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Held, that the jury’s verdict under S. = I. P. C. did not itself Cr MINAL, 

02 eee 

negative the charge of murder, anda retrial under that charge was ordered. bobi 

Appeal under section 410 of the Code of Criminal Procedure  “e-Emperer „uma 
by one of the accused. Osman. 4 

Reference under section 374 Criminal Procedure Code, 

The accused was charged along with another under sections $02, 
12 : i 
oe and 364 Indian Penal Code. 

The material facts appear from the judgment of the learned 
Chief Justice. 

Babu Atindra Nath Mukerjee for the Appellant. 

Babu Debendra Nath Bhattacharya for the Crown. 

The judgments of the Court were as follows :-— 

Sanderson C. J.: This isan appeal by one Osman Sardar, ANG 9. 
and, there is also a Referenc: by the learned Judge under sec = e 
tion 374 of the Criminal Procedure Code. e 


The appellant Osman Sardar and one Bhasai were committed 
by the Magistrate for trial on acharge that they on or about the 
t2th of March, 1923, committed murder by causing the death of one 
Tokani Sardar and thereby committed an offence punishable under- 
section 302 of the Indian Penal Code. Osman Sardar and Bhasai 
were tried by the learned Sessions Judge of Bakarganj and a jury. 

At the trial the learned Sessions Judge added two further 
charges which were as follows, first, that they (Osman and Bhasai) 
on or about the rath of March, 1923, were party to a criminal cons- 
piracy to murder Tokani Sardar, and thereby committed an offence 
punishable under section 120 B read with section 303 of the Indian 
Penal Code and, the second charge, which was added, was that 
they on or about the day above mentioned abducted Tokani Sardar 
in order that he might be murdered or might be so disposed of or bs 
put in danger of being murdered and thereby committed an offence 
punishable under section 364 of the Indian Pemal Code, so that at 
the trial there were three distinct charges : frst, a charge of murder ; 
secondly, a charge of conspiracy to murder; and, shévdly, a charge 
of abducting Tokani Sardar in order that he might be murdered. 

Those three charges were left to the jury by the learned 
Judge. å 

The verdict was as follows : 

“0. Are you unanimous ? 

“A. No. 

“0. Is there any chance of your being unanimous? 
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“A. No. vai 

“Q. What is the verdict of the majority ? 

“A. Osman is guilty under section 364 and section r20B, 
read with section 30a, Indian Penal Code by a majority of 4 to r. 
One juror holds Osman not guilty. Bhasai did not go there knowing 
that there would be murder. Osman duped him and took him 
there. We give the benefit of the doubt to the accused Bhasai. 
We are unanimous in the verdict as regards Bhasai.” 

The result of the verdict, therefore, was that Bhasai was acquitted 
of all the charges: Osman was found guilty bya majority of the 
jury of the charge under section-120 B read with section, 302 of the 
Indlan Penal Code: that is to say, he was found guilty ot a crimi- 
nal conspiracy to murder Tokani. He -was also found guilty of 
abducting Tokani in order that he might be murdered. 

It is to be noted that the jury returned no verdict, so far as 
Osman was concerned, with regard to the charge under section 
302 of the Indian Penal Code: that is to say they did not find 
whether Osman was guilty of murder or not. 

The learned Judge accepted the verdict of the jury as far as 
Bhasai was concerned, and acquitted him. He further agreed with 
the verdict of the jury and accepted the verdict of tha majority ‘as 
far as Osman was concerned, and convicted him under section 
120B read with section 302, and under section 364 of the Indian 
Penal Code :—and, the sentence which he passed under section raoB.- 
read with section 302 was the extreme sentence, viz., that of death. 

The first question which I have to consider is whether the con- 
viction under section 120B read with section 302 that is to say, the 
conviction for criminal conspiracy to murder, against Osman Sat- 
dar can stand, 

In my opinion, it is clear that it cannot stand. 

It is perhaps right to say that the learned vakil, who has 
appeared for the Crown, has agreed that this conviction cannot 
stand : and, the reas n for it is obvious. The charge under sec- 
tion 120B read with section 302 was, as I have already pointed out, 
that Osman Sardar and Bhasai were parties to a criminal conspi- 
racy to murder Tokani. 

-lt was alleged that these two men had, agreed and conspired to 
murder Tokani, and,it was left to the jury in that way. The 
learned Judge said, when he was dealing with this part of the case, 
““ Tn order to find that the accused are guilty under this section” 
(Sec. 120 B.) the following things must be proved :— 

(1) That the accused agreed together to do a certain act, 


Vou. XXXLX, | HIGH COURT. 


“(2) Thal the act wis an illegal one. 

“(3) That some overt act was done by one of the accused in pur- 
suance of the agreement,” 

It was not suggested to the jury that the appellant Osman had 
agreed with any body, except Bha.ai, to commit the murder—the 
allegation was that these two men had agreed to commit it. 


Now, the gist of the offence under section 120 B. was an alleged 
agreement between the two accused : and, when the jury found that 
Bhasai was not a party to such an agreement, and acquitted Bhisai 
of that charge, it followed as a matter of course that Osman could 
not be convicted of tnat charge. The assent of them both was 
necessary fo constitute the agreement, which was the basis of the 
conspiracy charged. With great respect to the learned Judge I 
fail to understand how he convictei Osman of the conspiracy to 
commit murder, when the only allegation was that he had conspired 
with Bhasai and when he accepted the verdict of the jury that 
Bhasai was not a party to the conpiracy. It follows, therefore, that 
the conviction and sentence under section reo B. read with section 
302 must be set aside. 


Now I have to consider the conviction under section 364. 


The allegation with regard to that part of the case was that 
Osman had by certain deceitful means induced Tokani to leave 
the dart in company with Osman in order that he might be murder- 
ed. The evidence called on behalf of the prosecution was to the 
effect that Osman on the evening of the occurrence at about dusk 
asked Tokani to accompany him to the bari of Bhasai to settle 
about the hire of bullock. That is all as regards the alleged in- 
ducement. The evidence shows, as far ascan be ascertained from 
the record, that they did go to the dari of Bhasai: and,’ there 
is nothing to show that the reason given by Osman for inducing 
Tokani to lease his dari and to go to Bhasai’s bari was nota truth- 
ful reason. e 


The learned vakil for the Crown has.told us that the case as 
presented by the prosecution at the trial Court was something as 
follows: that inasmuch as Tokani was murdered by one of the 
accused persons, the means by whlch he was induced to leave his 
bari by Osman must have been deceitful : and, as P understood him 
he went so far as to agree that if the charge under section*302 gr 
the charge under section 120 B read with section 302 is not subs- 
tantiated; then it follows that the charge under section 364 must 
fail. In my judgment the learned vakil is right in making that 
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submission. In my judgment, therefore, the conviction under sec- 
tion 364 must be set aside. 

Now I come to the final question which itis necessary for me 
to consider, that is, what course is to be adopted with regard to this 
case. ; 

It is clear that the main charge against Osmin was that of 
murder. It is also clear that as far as Osman is concerned, the jury 
returned no verdict with regard to the charge of murder. The fact 
that the jury found Osman guilty of a conspiracy to murder, in 
my judgment, on the facts of this case is noi inconsistent with the 
case of the prosecution vfz, that Osman was guilty of murder: or to 
put it in ano her way, the jury’s verdict under section rzo B read 
with section 30: does not in itself negative the charge under section 
302 of murder : 

Consequently, in my julg nent, the question arises whether this 
case should be remanded in order that Osman may be tried on the 
main charge, namely, that of murder under section 302. 

The learned vakil, who appeared for the appellant, urged that 
we ought not to remand the case because, he argued that on the 
evidence no jury would convict Osman of murder. I am not pre- 
pared to go so far as that. I desire to say no more than is necessary 
on this part of the case. In my opinion this case should be remand- 
ed, and I am anxious not to say anything which in the smallest 
degree may prejudice the appellant. In my judgment it is not possi- 
ble for this Court to hold that there was no evidence of murder 
against Os.nan or that the evidence is so slight that it would not 
be right to leave it for the discussion of the jury. In my judgment 
there was evidence which the Judge was bound to submit to the 
jury against the accused Osman Sardar in respect of the charge 
of murder, | 

For these reasons in my judgment the conviction of the 
appellant Osman Sardar in respect of both the charges, of which he 
has been convicted, and the sentence which was passed upon him 
must be set aside and, the case must be remanded in order that he 
may be tried on the main charge of murder under section 302 of the 
Indian Penal Code. 

Cuming, J.—I agree. f 
A.C. RC. ° Appeal allowed: Case remanded, 
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APPELLATE CIVIL. 


Before Mr. Justice Rankin, and Mr. Justice Page. 


GOJADHAR AGARWALLA 
v. 
SHIBANANDA PRADHANI.* 


Document, construction of—Anomalous mortgage—Transfer of Property Act 
(LV of 1882'—Secs. 67, 68, 98 —Fower of sale, if to be implied. 


Ina Khai Khalasi mortgage or an usufructuary mortgage, there was a provi- 
sion for the application of the profits towards a certain rate of interest and provi- 
sions to the effect that the mortgagee was to enter into possession for eight years 
but he should relinquish possession, if within the said eight years, he was paid off. 
lt was also provided ““ on our (mortgagors) failing to discharge the total claim 
for principal and interest due upon the bond, you ( mortgagee) will be entitled with 
the aid of the civil Court to recover the said total amount of the said principal 
and interest by selling the property mentioned in the bond as well as our other 
properties movable and immovable’’ and later “ If during the term we create 
any obstruction in regard to your possession, you will be entitled forthwith to sue 
for the principal and interest of this bond?’ 


Held, that it was an anamolous mortgage within the meaning of section 98 
of Transfer of Property Act, and not a simple mortgage usufructuary and 
on construction it was held:that on obstruction being offered by mortgagors, to 
possession, the mortgagee was entitled to sue at once (within the period: fixed) for 


the principal and interest but he was not empowered to sell the secured proper- 
ties. 


Per Rankin ¥—In the case of a mortgage which isa mere combination of a 
simple mortgage and an usufructuary mortgage the right to sue under section 
68 would give a right to sell under Section 67. But the moment it is found to be 
anomalous, within the meaning of Section 98, it is unsafe, tosay the least to rely 
upon Section 67 at all. 


When the parties may or may not have intended the rights of the mortgagee 
to reach up to this point or that point, the ordinary meaning of the document 
ought to be taken without giving ita ““ wide” or “ benevolent” meaning. 


Per Page ¥.—The language of Sec. 98 is clear and precise and unless it is 
provided in the document itself, no power of sale of the secured property can be 
implied aliunde. 


Appeal by the Plaintiff. 
Suit upon a mortgage. e 


*Appeal from Appellate decree No. 2094 of 1921, against the decree of S. C, 
Stinton Esq., District Judge of Assam Valley Districts of Gauhati, dated the 16th 
June 1921, reversing the decree of Moulvi M. Ahmed, Subordinate Judge of 

Dhubri, dated the gist October 1919. 
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The material facts appear from the judgment, 

Babu Girija Prasanna Sanyal for the Appellants. 
Babu Bimal Chunder Das Gupta for the Respondents. 
The judgments of the Court were as follows : 


Rankin J :—This is an appeal from the decision of the learned 

, District Judge of the Assan: Valley Districts The suit was brought 
by the mortgagees upon a mortgage which the learned Judge des- 
cribes as admittedly an anomalous mortgage and, in the course of 
the argument yesterday, that assumption was accepted by both 
sides. The position is that the plaintffs say that their mortgages 
have hindered them from getting possession of the mortgaged 
property and they bring their suit before the expiry of the due 
date of the mortgage claiming that, by reason of this wrongful 
conduct on the part of the mortgagors they have a right not merely 
toybring a suit to recover possession of the mortgaged property, not 
merely to bring a suit fora money decree for principal and interest 
against the mortgagors, but to bring a suit for the realisations of the 
mortgage security by sale. The first two remedies they are exhy- 
pothest plainly entitled to. The sole question is whether they are 
entitled to the third. I confess that when I first read the judgment 
now under appeal, it struck meas extremely paradoxical to hold as 
a matter of construction that the provisions with which I am now 
about to deal did not imply a right not merely to obtain a. money 
decree but to obtain the realisation of the security. From the point 
of view of an English lawyer, there is, 1 think, no case in which a 
secured debt becomes due and payable but inspite of that fact the 
security is not available therefor. On consideration, however, I 
am satisfied that, under the Indian law, the position is very different, 
and the povition in the case of the present mortgage is a little 
complex. The substance of the mortgage is this: First of all, the 
general descriptions which it gives of itself is that of a Khai Khala- 
shi or an usufruceiary mortgage. That is its broadest feature. 
But it is not merely an usufructuary mortgage. First of all, there is 
a provision that the mortgagee is to apply the profits towards the 
satisfaction of a certain rate of interest, There is a provision then 
that he is to enter into possession for eight years from the date of 
the loan. Further, that he shall relinquish possession if, within 
the said eight years, he is paid off. The document then goss on 
to say: “On our failing to discharge the total claim for principal 
and interest due upon this bond, you will be entitle with the aid 
of the civil Court to recover the said total amount of the said 
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principal and interest by selling up the property mentioned in this 
bond as well as our other properties immovable and movable.” 
That clause occurs immediately after the clause which says that 
the mortgagee shall be bound to relinquish possession if within 
the said terms of eight years the mortgagors discharge the total 
claim. It is perfectly plain, therefore, that the provision for en- 
forcement by sale of the mortgaged property comes into effect only 
after the expiration of eight years. “That matter having been dealt 
with, there is a later clause which says “If during the term we 
create any obstruction in regard to your possession, you will be 
entitled forthwith to sue for the principal and interest of this bond.” 
It is contended now that this provision to sue for principal 
and interest of the bond must be taken either to bea reference 
back to the previous provision which contains the power tater alia 
to realize the security or, even apart from that, it must be taken to 
imply a right to recover the principal and interest out of the secu- 
tity. It is further contended that, assuming that it does not go so 
far by itself, there is, by virtue of section 67 of the Transfer of 
Property Act, a provision which attaches to this right to sue the 
consequence which gives a right to have a sale. The first thing to 
observe is that this mortgage while it is not a mere usufructuary 
mortgage is also nota mere combination of a simple and an usu- 
fructuary mortgage. It is not what is sometimes called a simple 
mortage usufructuary, but it isan anomalous mortgage within the 
meaning of section 98 of the Transfer of Property Act; that is to say, 
there are elements in the bargain which cannot be brought under 
either-of those two conceptions. How far the rights of the parties 
in the circumstances are intended to extend must in any possible 
case, apart from section 98, be controlled by the construction of 
the document. Section g3 makes it extremely difficult in a case 
which is not a mere combination of recognized types to apply 
section 67 at all. But it may bethat the true constructions ofa 
document of mortgage, taken by itself, would amount very much 
to the same thing as is effected by section 67. In my judgment, 
the moment one finds that in the case of a pure usufructuary mort- 
gage, the consequence of a wrongful interference by the mortgagors 
with the mortgage-’s possessio would only be that, under section 
68, the mortgagee would become entitled to a mney deeree : the 
moment one finds that and finds that the mortgage is not a womhj; 
nation of a simple mortgage and ‘an usufructuary mortgage, one 
must examine the document carefully to see whether one has any 
right to attack by implication the further consequence of the right 
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to realize the security. In, the present case, the, phrase, “' to sue 
for principal and interest under the bond” seems to me very much 
the same thing as the language of section 68. Asa matter of cons- 
truction, I do not think it refers to, the previous clause. which is 
a somewhat elaborate clause and it seems to me that in a case 
where the parties may or may not have intended .the rights of the 
mortgagee-to reach up to this point or to that point, we ought to 
take the, ordinary meaning of the document without giving ita 
“ wide”.or “ benevolent? construction. After all, it is in the 
nature of a,penalty or stingent provision, ‘‘ If during the term we 
create any obstruction” a certain right is given ang that right being 
stated there “to sue for the principal and interest, under the bond,” 
it seems to me, wrong to extend it by implication unless the, impli- 
cation be very plain. It is quite true that in the case of,a mort- 
gage which isa mere, combination of a. simple mortgage and an 
usufructuary. mortgage, the right to sue under, section 68. would 
give aright to sell.under section 67. That. is because the statute 
has elaborately defined:tne.contract in that case. The, moment one 
finds that the , mortgage isan anomalous mortgage and that it pur- 
ports to deal with the question now in point, it is unsafe, to say the 
least, to rely upon section 67 at all. For these reasons, although 
the question is not easy, I think that this appeal fails and, inspite 
of the very able argument we have had from the learned vakil for 
the appellants, I am of opinion that it must be dismissed with 
costs. 

Page J: I entirely agree. The document in question in this 
appeal is obviously and admittedly an anomalous mortgage within 
the meaning of that term as used in section 98 of the Transfer of 
Property. Act. Under that section, in the case of an anomalous 
mortgage, “the rights and liabilities of the parties shall be deter- 
mined by their contract as evidenced in the mortgage deed and,.so 
far as such contract does not extend, by local usage.” The learned 
vakil who appeared and skilfully argued. the case on behalf. of, the 
appellants urged that, there is no provision under section 98, and. 
there is no authority to be discovered in the Indian Law, Reports, 
to the effect that. the rights and liabilities.of the parties. to an.ano 
malous mortgage shall, be determined only, by. the terms of the, 
mortgage deed,.arfd so far as such terms, do not. extend; by lacal 
usage. In my opinion, the language of section 98. is clear and 
precise, and it:is incumbent upon üsto. consider what are the. rights 
and: liabilities Of. the parties having: regard to , the. provisions,of, the 
deed of mortgage. Now, I will refer to two.provisions only. The 
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first is this: “© Oai oae failing to Iisciieg2 the total clain for princi- 
paland interest due'upon this bond, you will be entitled with the 
aid of the civil Court to recover the said total amount of the said 
principal and interest by selling up the property mentioned in this 
bond as well as our other properties immovable and movable,” and, 
later on, there is found the other provision “ If during the term 
we create any obstruction or interference of any kind whatsoever in 
regard ‘to your possession, you will be entitled forthwith to sue 
fór the principal and interest of this bond”, Now, I agree with 
my learned brother in holding as a matter of construction that the 
latter clause creates special provisions to enact a special contin- 
gency, and that this clause is not incidental or referable, to the 
earlier clause which gives the mortgagee a right to sell the mortgaged 
property on the failure of the mortgagor to discharge the ‘total 
claim for principal and interest due upon the bond. Under the 
clause in question, the remedy which is given to the mortgagee is 
the right forthwith to sue for the principal and interest of the deed; 
but, on the contingency arising, no power is given to sell the mort- 
gaged property. Therefore, the conclusion at which I arrive is 
that as there is no power of sale given to the mortgagee under this 
clause or by local usage, having regard to the terms of section 98, 
no such power is to be implied aliunde ; and the appeal must be 
dismissed, 
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CRIMINAL REVISION. 


Before Mr. Justice C. C. Ghose, and Mr. Justice Cuming. 
H. K. BHEDWAR 


v. 
RAO SAHEB C, S, R. RAO.* 


. A 
Cheating—Penal Code (Act XLV of 1860), Sec. 415—~—Deception to cause damage 
or harm. P 
Criminal Revision Nos 377 of 1923, against the order of D. Swinhoe Esq,’ 
Chief Presidency Magistrate, dated the sth March, 1923. 
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Fer C. C. Ghose, F: In order to bring home the offeace of cheating, the 
prosecution is to prove tat his case comes within the four corners of section 
415 of the Indian Penal Code. 

Per Curiam: The petitioner allowed the opposite party to bet with him on 
the 9th December and as a result the latter lost Rs. 1591. As the latter did not 
meet his obligations, the petitioner refused to allow him to bet on credit. The 
opposite party then gave the petitioner a cheque for Rs. 1591 on December 15th. 
In consideration of receiving the cheque the petitioner allowed him to bet with 
him on credit on December 16th. The petitioner allowed this on the understand- 
ing that the cheque for Rs. 1591 would be met on presentation. The opposite 
party lost on the 16th December a further sum of Rs. 3450. On the «8th 
December the petitioner presented the cheque for Rs. r59t, payment of which 
was refused there being no funds to meet it. The opposite party on the 22nd 
December gave afresh cheque for Rs. 5041 to cover his losses on the gth and 
16th. Cn the strength of the cheque, the petitioner allowed the opposite party 
to bet with him on credit on the 23rd and 26th December when the latter lost a 
further sum of Rs. 752. This cheque also was dishonoured on presentation : 

Held, that though the petitioner was deceived and thereby induced to take 
bets on credit from the oppusite party, the act which the petitioner was induced 
to do by reason of such deception did not cause or likely to cause damage or harm 
to him in body, mind, reputation or property, and hence no criminal offence was 
committed. ; 

Application for Revision under section 435 of the Code of Cri- 


minal Procedure by the Complainant. 
Complaint under section 417 of the Indian Penal Code. 
Babus Manmatha Nath Mukherjee and Narain Chandra Ker 


for the Petitioner. 


No one for the Opposite Party. 
C. A, V. 


The judgments of the Court were as follows : 


C. C. Ghose J. In this case a Rule was issued, calling upon 
the Chief Presidency Magistrate of Calcutta to show cause why 
the order dismissing the petitioner’s complaint should not be set 
aside and why further enquiry into the said complaint should not 
be made and profess issued against the opposite party under sec- 
tion 417 Indian Penal Code, or such other further order made as 
to this Court might seem fit and proper. 

The facts givinz rise to the application, on which the Rule was 
issued, are as follows :—Tne petitioner is a licensed Book-emaker 
of the Calcutta Royal Turf Club and has a permanent book for the 
season 1922-1923 within the first enclosure of the Calcutta Race 
Course. On the assurance of the opposite party, whois a Deputy 
Director of Commercial Intelligence, employsd under the Govern- 
ment of India, that he would pay up his losses, if any, punctually on 
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the settling diy, the petitioer allsved tha opposit> purty to 
take bets on credit on the gth December, 1922. Th2 debts due to 
the petitioner by and from the opposite party in respect of bets on 
credit amounted to a sum of Rs. 1,591. The opposite party failed 
to pay the said sum of Rs. 1,5 :1 on the then following settling diy 
and accordingly the petitioner decided not to allow to the opposite 
party any more credit until the said sum was paid off in full. Taere- 
‘upon the opposite party sent tò the petitioner on the 15th Decem- 
ber, 1922, a crossed cheque for Rs. 1,591 on the Indian Industrial 
Bank. The said cheque was sent in the evening after banking 
hours. The opposite party assured the petitioner that the said 
cheque would be paid on presentation and on such assurance the 
petitioner allowed the opposite party to take bets with him on credit 
on the 16th December, 1922, and in respect of such bets taken on 
credit on the 16th December, 1922, the opposite party became 
indebted to the petitioner to the extent ot Rs. 3, 450. The cheque 
referred to above was presented for payment on the 18th Decem- 
ber, 1922, when it was dishonoured. The opposite party was there- 
upon communicated with and he gavea fresh cheque for Rs. 5,041 
to cover his losses on the gth and the 16th of December and 
assured the petitioner that there would be no. difficulty whatsoever 
in getting the said cheque cashed. It appears that the petitioner 
relied on the assurance of the opposite party and allowed him to 
take further bets on credit on the 23rd and 26th December, 1922. 
The opposite party became indebted to the petitioner in a further 
sum of Rs. 752. Meanwhile the said cheque for Rs. 5,041 was 
presented for payment on the 28th December, 1922, when it was 
dishonoured. The petitioner thereafter made various efforts to 
obtain payment of the two sums of Rs. 5,041 and 752, but with- 
out success. Eventually on the rst March, 1933, the petitioner 
applied to the Chief Presidency Magistrate of Calcutta for process 
against the opposite party under section 417 Indian Penal Code for 
having cheated him, in respect of the said cheqees. The learned 
Magistrate came to the conclusion that on the facts no case of 
cheating had been made outand accordingly dismissed the peti- 
tioner’s application under section 203 Criminal Procedure Code. 

On behalf of the petitioner it has been contended before us 
that the opposite party by representing to him {hat the cheques in 
question would be honoured and thereby the dues up tg the t6th 
of December would be satisfied, induced the petitioner to accept his 
bets or credit, i.e., bets which the opposite party would otherwise 
have had to pay in cash, and that the petitioner by accepting such 
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bets on credit lost a sum of Rs. 752, which would othərwise have 
come to his till {t is arg 1ed, therefore, that the oppa.site party has 
deceived the petitioner and has fraudulently or dishonestly induced 
the petitioner to take bets on credit from him, which he (the 
petitioner) would not have done, if he were not so deceived, and 
which act his caused hima lass of Rs. 752. 

In my opinion although it is quite cler that the petitioner 
was deceived and thereby induced to take bets on credit from the 
opposite pariy, I am unable to say that the azt which the petition- 
er was induced to do by reason of such deception has caused or 
was likely to cause damage or harm to him in body, mind, reputa- 
tion or property. Tt does not follow that if the petitioner had 
refused to take bets on credit from the opposite party, the latter 
would of a certainty have had to offer bets by paying cash. Ths 
Opposite party might not have offered any bets at all. {n order to 
bring home the offence of cheating aginst the opposite party, the 
petitioner would have to show that his case co: es within the four 
corners of section 415 Indian Penal Code, and in this I think the 
petitioner has failed. The analogy suggested on behalf of the 
petitioner about a person obtaining goods or money by means of a 
cheque, which he knows will notbe paid, and thereby being guilty 
of the offence of cheating, does not in my opinion hold good in 
this case. 

1 would accordingly discharge this Rule. 

Cuming J :—The facts of the case out of which this applica- 
tion for revision has arisen are these :-— 

The petitioner Mr. H. K. Bhedwar is a licensed book-maker of 
the Royal Calcutta Turf Club and operates in the first enclosure. 
The opposite party isa Deputy Director of Commercial Intelli- 
gence. The petitioner allowed the opposite party to bet with him 
on the 9th December and as a result of this the opposite party 
lost Rs. 1591. Tne opposite party did not meet his obligations 


on settling day and so the petitioner refused to allow him to bet on 
credit. 


The opposite party then gave petitioner a cheque for Rs. 1591, 
on December rs5th. In consideration of receiving the cheque the 
petitioner allowed the opposite party to bet with him on credit on 
December 16th. The petitioner allowed this on the understanding 
that the cheque for Rs. 1591 would be met on presentation. The 
opposite party lost on the 16th Dscember a further sum of 
Rs. 3450. On the 18th December the: petitioner presented the 
Sheque for Rs, 15g payment of which was refused there being no 


VOL. XXXIX.) HIGH COURT. 


funds to meet it. The opposite party represented to the petitioner 
that he.had put his account in order and gave him on the 2and 
December a fresh cheque for Rs. 5041 to cover his losses on the 
gth and 16th. The cheque was made over to the petitioner on the 
22nd December after banking hours. On the strength of the 
chegue the petitioner allowed the opposite party to bet with him on 
credit on the 23rd and 26th December when the opposite, party lost 
a further sum of Rs. 752. This cheque also was dishonoured on 
presentation. 

The petitioner’s case is that the opposite party has cheated him. 
That the opposite party knew quite well when he issued the cheques 
he-did, that they would not be met and that by giving these cheques 
to the petitioner which he knew would not be honoured he deceiv- 
ed the petitioner, as the result of which deception loss was caused 
to the petitioner. The petitioner laid a complainant against the 
opposite party charging him under section 417 Indian Penal Code 
with cheating. The learned Chief Presidency Magistrate dismissed 
the complaint on the ground that no criminal offence was disclosed. 
The point to be here decided is whether accepting the facts as 
alleged by the petitioner and holding that the opposite party knew 
quite well that the cheque would not be met the offence of cheat- 
ing has been committed. Obviously if the facts are true the oppo- 
site party did deceive the petitioner and by so doing induced him to 
do an act which he would not otherwise have done, namely, allow- 
ed him to bat with him on credit. Tne question then to be 
decided is whether the allowing of the opposite party to bet on 
credit is an,act which caused or was likely to cause damage or 
harm to the petitioner ia mind, body or reputation. Mr. Mukherji 
contends that it has cost the petitioner the loss of Rs. 752 which 
tne opposite party lost to the petitioner on the 23rd and 26th of 
December. His argument is that if the Opposite party had not 
been allowed to beton credit he would have wagered the same 
amount in.cash that hence the petitioner wafld have received 
Rs, 752 in cash.and he had lost that amount and so has suffered 
loss.. I do not think however, we are êntitled to assume for one 
moment that ifthe opposite party had not been allowed to bet on 
credit he would have made the same wagers in cash. ft is.at the 
most a. possibility and I should say, on the facts hardly a probabi- 
lity. It cannot be said that the petitioner is any thee worse off 
than he was before because the opposite party as the result of 
the deceit lost Rs. 752 to him and has not yet paid it. It has 


been suggested in argument that the petitioner might as, the result. 
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of bets on one horse give longer odds on some other horse and so 
suffered loss. In the petition there is no suggestion of this and it 
seems at the best a remote contingency hardly capable of proof. 


The question is not free from difficulty but after a careful con- 
sideration I am of opinion that it cannot be said that allowing the 
opposite party to bet on credit was an act which caused loss or 
damage to the petitioner. 


The learned Presidency Magistrate was therefore right in the 
view he took that no criminal offence had been disclosed and I 
would discharge this Rule. 


A. T. M. Rule discharged, 


Before Mr. Justice C. C. Ghose and Mr. Justice Cuming. 


BANSI MRIDHA AND o1HERS 
7. 
EMPEROR.* 


Appellate Court, duty of—Criminal Procedure Code. Act V of 1998), Sec. 423— 
Default in the appearance of pleader. 


Under section 423 of the Code of Criminal Procedure, it is incumbznt on the 
appellate Court to go through the record and dispose of the appeal on the merits. 
It cannot dismiss the appeal merely because there is default in the appearance of 
the pleader for the appellant. 


Application for Revision unier sections 435 and 43y of the 
Criminal Procedure Code by the Accused. 

‘The petitioners were tried for an offence under section 341 
Indian Penal Codé, convicted and sentence to pay afine of 
Rs. 50 each or in default to undergo simple imprisonment for 15 
days. It was further ordered that if fine be realised, conmplainaut 
would be paid Rs. 20 as compensation. Against this order, the 
petitioners preferred an appeal to the District Magistrate, who call- 
ed for the record ofthe case and fixed znd March as the date for 


#Cffminal Revision No. 378 of 1923, against the order of R. N. Reid, Esq, 
District Magistrate of Rajshahye, dated the 2nd March, 1923, affirming that of 
Babu Sarat Chandra Chakravati, [lonorary Magistrate of N oagaon, dated the 
3tst January, 1923. 


nen 


Vou, XXXIX.] TION COURS, ate 
hearing. The appeal was dismissed for default in the appearance Sn AL 
of the pleader for the appellant. 1923. 
r . +48 Es ge 
Babu Phanindra Lal Moitra for the Petitioner. Bansi e ` 
v. 
Mr. Asraf Ali (for Babu Apurba Charan Mukherjee) and Babu Emperor. 
Durga Charan Chuwdhury for the Opposite Party. ii 
The judgment of the Court was as follows : 
In this case it appears that after the appeal in the lower Court May, 29. 
had been presented, the records were called for by the Magtstrate. 
On the and March 1923 after the records had arrived it being the 
Gate of the hearing of the appeal, the appeal was taken up for 
hearing. On that date, no one appeared in support of the appeal 
on behalf of the appellant and no application for adjournment was 
filed. The learned Magistrate thereupon dismissed the appeal. 
Under the provisions of section 423 Criminal Procedure Code it seme Tee 
was incumbent upon the learned Magistrate to go through the ” 
record and to dispose of the appeal on the merits. He could not 
dismiss the appeal merely because there was default in the appear- 
ance of the pleader for the appellant, 
In this view of the matter, the Rule is made absolute. The 
matter is remitted to the learned Magistrate in order that he 
may rehear the appeal and dispose of the same in accordance with 
the terms of section 423 Criminal Procedure Code. 
a. T.M. Rule made absolute ; case remitted. 
APPELLATE GIVIL. 
Before Sir Asutosh Mookerjee, Knight, Judge, and Mr. Justice 
Caotsner. ü 
RAI SATYENDRA NATH SEN BAHADUR anp orars Civiu. 
NARENDRA NATH GUPTA AND OTHERS,? ised ap. 


Defence, striking off—=Ciuil Procedure Code {Act V of 1908), 0. 9 Rr. 3, 6.7, 
O. 11 R. 2t--Inherent jurtsdiction—Reasonable opportunity to be heardm- s 
Suit heard ex parte— Plaintif, duty of. 
No order should be passed against a person without allowing him 
*Appeal from Original Decree No. 173 Of 1923, against the decree of Mr. 

' sman Ali, Subordinate Judge of Krishnagar, dated the 14th April, 1923. 
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reasonable opportunity to be heacd and to adduce evidence in his defence: 
Sato Koer v. Gopal Sahu (1). Bes 


A great caution should be exercised when suits are heard ex parte : Amritnath 
v. Dhunpat (2). 

The plaintiff, when he comes to Court must prove his case and must prove it 
to the satisfaction of the Court. His burden is not lightened because the defen- 
dant is absent ; on the other hand, the responsibility ts increased in one sense 

After several adjournments, sometimes at the instance of one or, other of the 
patties, and sometimes of both parties, a suit for partition was taken up for, hear- 
ing on the t2th April, 1923. On that date, the defendant was absent and the 
plaintiff applied on account of his illness for one month’s time. Thereupon the 
Court passed the following order: “< Put up on 1£4-4-23 for disposal EX parte.” 
On the 14th April, the defendants appeared and prayed that notwithstanding 
the order of the 12th April, they should be allowed to defend the suit. Their 
prayer was rejected, the case was taken up, the plaintiff was examined , and a pre- 


d EN | 


liminary decree was passed ex parte : 


Held, that the Court was entirely wrong when on the 12th April, it determined 


that the defendant should have no opportunity to defend the suit. It had no statu- 


tory authority to take such a disciplinary measure as to strike out the defence and 


there was no question of exercise of the inherent jurisdiction: Vasudevad v. 


Sankaran (3). 

Appeal by the Defendants. 

Suit for partition. 

The material facts appear from the judgment. 
~ Babus Hemendra Nath Sen, Santimoy Majumdar and Kama 
Prosad Mookerjee for the Appellants. 


Babus Samatul Chunder Dutt and Debt Das Dut for the 
Plaintiff Respondent. 

Babu Pramatha Nath Bandopadhya for the Defendant No. 3 
Respondent. 

The judgment of the Court was delivered by 

Mookerjee J :—This is an appeal by four of the defendants 
against the preliminary decree in what is described as a suit for 
partition and accounts. 

The suit wag instituted on the 31st January r922. Summonses 
were served on the 28th March, 1922. Written statement was | filed 
on behalf of thé defendants appellants on the 6th June 1922 and 
the issues were settled on the 13th June 1922. Thereafter the 
hearing was postponed pn several,occasions, on the joint application 
of the plaintiff and the defendants. On one occasion the suit could 
not be taken up because the presiding officer had been transferred 
and his successor had not joined. After the case had been, thus 


| (1) (1907) l. L. R. 34 Cale. 929 (933). 
(2) (1871) 8 B. L. R. 44 (48). (3) (t911) 22 M. L. J. €a- 


Vo. CCCIX || WIGAH COURT. - 28r 
adjourned fro n tius to tine either on the application of the plaintiff CNI, 
or on the joint application of the plaintif and the defendants,: the 1923. 
case was ultimately taken up on the rath April 1923. “On that date Siena Nath a ~ 
the entry in the order sheet is to the following effect: Defendants 9. 

wees tt ; Narendra, 
absent. Plaintiff applies for time. Put up on 14-4-23 for disposal as La 


ex parte, The application which was made by the plaintiff was for  Mookerjes, F. 
adjournment for a month on the ground of his illness and conse- 

quent inability to attend Court with his pleader. The Court did not 

grant the application, but directed the case to be put up two days 

later for disposal. It will be noticed that the case was put up for 

disposal as cx parte. This implies that the Subordinate Judge 

determined on that day that the defendants wer: to have no oppor- 

tunity to defend the suit, On the rqyth April the defendants 

appeared and prayed that notwithstanding the order of the rth 

April, waich had been made without their knowledge, they. should antaga 
be allówed to defead the suit. They stated that it was not necessary 
for them to examine witnesses and that they were on that date, as 
on the previous dates, ready to conduct the defence. The Subor- 
dinate Judg: came to the conclusion that he should not allow what 
he described as a harassing petition. The consequence was that 
the defendants were not allowed to defend the suit and the case 
was taken up for ex arte disposal. The plaintiff was examined and 
a preliminary decree was passed ex parte. 

The defendants have now appealed to this Court and have 
pressed us to hold that as the suit has been tried in a 
manner unknown to law, th: decree made by the Subordinate 
Judge should be vacated. We have invited the learned 
and experienced vakil for the plaintiff respondent to explain 
to us under what provisions of the law the Subordinate Judge 
determined on the rzth April r923 that the defendants should À 
be denied an opportunity to defend the suit. The case clearly 
does not fall within the scope of order 11 rule 21g which authori- 
ses the trial Court to strike off the defence, when the defendant is 
in default ; for instance, where the defendant has failed to comply 
with an order to answer interrogatories or for discovery or inspection 
of documents. It is further clear that the order could not have 
been made under order g rules 6 and 7.0. 9,R. 6 provides that where 
the plaintiff appears and the defendant does not appear when the 
suit is called on for hearing, if it is proved that the summons %ay ° 
duly served, the Còurt may proceed sx parte. Rule 7 provides that 
where the Court has adjourned the hearing of the sult ex parte, and 
the defendant, at or before such hearing, appears and assigns good 
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GAVIN: causo for his previous non-appsarance, he may, upon such terms 
1923. as the Court directs as to costs or otherwiss, ba heard in answer - 

sGgtyendra Nath to the suit as if he had appsared on the day fixei for his app2a rance. 

: TRA M ` >- Itis manifest that the case before us does not fall withia the scope 
ae ` of O. 9. R. 6. The plaintiff did not appear onthe rath April and 

IORI T - was not in a position to conduct the case He was absent 

WE and he prayed for time in order that he might bring his 

witnesses. Consequently, the Court could not proceed ex 

parte under O. 9, R.6, though the Court might have dis- 

missed the suit under Or. 9, R.3. It follavs as a corollary 

that rule 7 has no application to the circumstances of this case, 

Nor could action be taken under O. 16, R., 20. We are of opinion 

that the Subordinate Judge was entirely wrong when on the rath 

April, 1923 he determined that the defendants should have no 

poe ean opportunity to defend the suit. Hehad no statutory authority 


to take such a disciplinary measure as to strike out the defence and 
there is no question of exercise of the inherent jurisdiction of the 
Court: Vasudevad v, Sankaran (1), We may add that we have 
carefully examined the order sheet and we are at a loss to find any 
justification for the action taken by the Subordinate Judge as 
regards the defendants. The method adoptedby him may lead to the 
speedy disposal of cases, but cannot pussibly promote that adminis- 
tration of justice for which alone Courts exist. It is an elementary 
principle of law, as was observed by Brett, J, in Saro Koer v. Gopal 
Sahu (2) that no order should be passed against a person without 
allowing him reasonable opportunity to be heard and to adduce ` 
evidence in his defence. A similar view was emphasised in Ajant 
Singh v. Christien (3), where it was pointed out that the rule is 
of universal application, founded upon the plainest principles of 
justice, that no one should be condemned, punished or deprived of 
his property in a judicial proceeding unless he has had fair opportu- 
nity to be heard. This was supported by reference to age’s 
Case (4); Re Hammers Smith Rent Charge (5); R. v. Saddlers (6) ; 
Smith v. R. (7); and Batabai v, Ganesh (8). 

But apart from this, itis clear that- the evidence which was 
adduced by the plaintiff was wholly insufficient to justify the decree 
which has been madein his favour. The statements as recorded 


$ 
(1) (1911) 28 M L. J. 60. (a) (1907) I. L. R. 34 Cale. 929 (933) 
* tg) flora) 27 C. W N. 853. (4) (1579) 18 „oke. 93b.. 
(5) “18491 4 Exch, 97. (6) (1863) 10 H. L. C. 404; 838 R. R. siy. 
(7) (18781 3 App. Case 614. | , i 
(8) (1902) 1. Bom. 162 (183). 
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are indefinite and inconclusive and they do not furnish any foua- 
dation forthe decree mide. in his favour, We are surprised to 
find that the Subordinate Jaiga has directed the cancellatioa of 
a conveyance which has not even been proved in accordance with 
law. The Subordinate Judge evidentty did not realise that great 
caution should be exercised when suits are heard sx parts. This 
principle is of universal application: Amritnath v. Dhunpat( it), and 
was emphasised by this Court in Ross vw. Scriven (2). The funda- 
mental principle of law ıs that the plaintiff, when he comes to Court 
must prove his case and he must prove it to the satisfaction of the 
Court. His burden is not lightened because the defendant is 
absent; onthe other hand the responsibility is increased in one 
sense, for as observed by Sir Lawrance Jenkins in Deonandan v, 
Janki Singh (3), when a matter is heard ex parte in the absence of 
one of the contestants who is not represented, it is the duty of 
Counsel to bring to the notice of the Court adverse as well as 
favourable authorities. To the same effect is the observation of 
Lord Macnaghten in Champat Singh v, Jangu Singh (4), that if 
there is a shp in an appeal heard ex parte, the error is attributable 
to the appellant. 


There is, in our opinion, no escape from the conclusion that the 
trial of this case has been conducted in an extraordinary manner 
and the decree made by the Subordinate Judge cannot possibly be 
supported, 


The result is that this appeal is allowed, the decree of the 
Subordinate Judge set aside and the case remitted to the District 
Judge to be tried by him in accordance with law. 


The plaintiff respondent must pay the appellants their costs of 
this appeal which will be assessed on the valuation of the appeal. 


A. T. M. Appeal allowed: Case remittsd, 
(1) (1871) 8 B. L. R. 44 £48). e 
(2) (19 61 14. R. 33 Cale. 1001; 20 C W. N. 1192. 


(3) (3916 L. R, 441. A 30; 1. Le R. 44 Cale. 573; 35 C. L. J. 259. 
(4) (1913,17 0. L. J. 14; 16 C. W. N. 793. 
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Before Sir Asutosh Moòkerjee, Knight, Judge, and 
Mr. Justice Rankin, 


JINNAT ALI AND OTHERS 
DO. 
KAILAS CHANDRA CHOWDHURY AND ANOTHER.Y 


Sale, effect of—No proper representation of minir — Execution proceeding. 
The defect of proper representation of minor in execution proceedings, does 
not vitiate a sale held thereunder: Krishna v. Moti (1). 


Appeal by the plaintiffs. 

Suit for recovery of possession of land upon establishment of 
title. The suit was dismissed and appeal ard secon] appeal were 
also dismissed. 


The material facts appear from the follo ving judgment of 


Newbould J: This is an appeal against a decree dismissing 
a title suit. The lands claimed in ths suit orizinally belonged to 
the p'aintiff's father. They were mortgaged to defendant No. 2 
who obtained a mortgage decree which was put into execution 
after the plaintiff’s father’s death. In execution of that decree the 
lands in suit were sold The plaintiff’s ciseis that at the time of 
the execution of the decree they were minors and were not legally 
made pirties to the execution cise and consequently the sale did 
not affect their rights. It is found, however, by the lower Courts 
that at the time of the execution case the minors were duly re- 
presented by their mother as their guardian. It is urged that it 
has not been shown that the mother was duly appointed by the 
Court or that she consented to be guardian of the minors for the 
purpose of the execution case. This point does not appear to 
have been raised in the lower Courts, the contention there being 
that the mother was not their proper guardian but that their mater- 
nal uncle should have been appointed guardian. It was contended 
that they were living under the guardianship of their uncle and not 
of their mother at the time of the execution proceedings. But it 
has been found as a fact that they were in fact living under the 
guardianship of their mother. On the findings of the lower Courts 

“Letters Patent Apfeal No 23 of 1922, against the decree of Mr. Justice 
Newbould, dated the 14th February, 1922, in Appeal from Appellate Decree No. 
1412 of 1920, against the decree of O. M. Martin Esq., District Judge of Tipperah, 
dated [the 16th February, 1930, affirming that of Babu Manmatha Nath 


Chowdhury, Munsiff of Comilla, dated the 28th November, 1918. 
(1) (1913) La R 401. A. 140; L L, R. 49 Cale. 635; 17 C. L. J. 573. 
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it appears that there was no defect in the execution proceedings 
and the minors were properly represented. 


But even if there were any technical defect this would not 
prevent the sale fram being good,as against the minors as was held 
inthe case of Fast, Bhusan Bhutan v. Surendra Nath Das and 
others (1). I hold the suit and the appeal. were rightly dismissed. 

I accordingly. dismiss this appeal with costs. 

Against this decree, the plaintiffs appealed under clause 15 of 
the Letters Patent. 


Babus. Sitaram Banerjee and Abinash Chandra Ghose tor the 
Appellants. 
Babu Sasadhar Roy (Sr,) for the -Respondents. 


The judgment of the Court was delivered by 


Mookerjee J. This is an appeal under clause 15 of the Letters 
Patent from the judgment of Mr. Justice Newbould in a suit for 
recovery of possession of land upon establishment of title. 


The suit was dismissed by the trial Court and that.decision has 
been successively affirmed in the District Court and in this Court. 
The disputed land belonged originally to the father of the plaintiffs 
and was.so]d in execution of a mortgage decree when. it was pur- 
chased by the defendants who were strangers to the proceeding, 
The only question is whether the sale so held wasa nullity. The 
case, for the plaintiffs is that after the decree had been obtained 
against their father, their father died. Execution was thereupon 
taken out against their mother asalso against themselyes. represented 
to be under the guardianship of their mother. They urge that 
this was not a proper representation for the purpose of the execu- 
tion proceedings and that consequently the sale has not affected their 
right, title, and interest in the property. This contention has been 
negatived by all the Courts. We have examined the relevant papers 
and come to the conclusion that in the application for. execution 
relief on the footing of the mortgage decree gvas sought against 
the widow and her infant sons represented by her. No order can 
be traced for the appointment of the widow as the guardian ad litem 
for the purposes of the sale. But it has been shown that long after 
the sale had been held on the 13th September, r909, the widow did 
on the 13th March 1916 apply on her own behalf . and as guardian 
ad litem, of her infant, children to have the sale set. aside, That 
application was considered on the merits and was dismissed om the 


roth January 1917 ; tbis order of dismissal was confirmed on appeal 
(1) (1921) 35 C. L. |. 9. 
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on the arst April ror7. Thereafter the Present suit was instituted 
on the 22nd December, tg17, In these circu nsta ices, it is plain 
that the sale cannot be treated as a nullity, in view of the decision 
of the Judicial Committee in Maltarjun v, NMarakar (1). This 


‘Is not a case, where there has been no representa:10. of an infant in 


the suit so as to make it impossible for the plaintiff to obtain a 
valid and operative decree against him, as had hippaned in £4 iraj- 
mal v. Diam (2); Narsingh v. Jaki (3) ; Jadrv v. Chhagin (4) 
Sajjad Hussain v. Sakal Rai (5); Malli Jhi v. Bhyoa Lal (6); 
see also Sarat Chandra v Bibhabati (7) ; Rani Chhatraku nari y, 
Panda Radhamokan (8); Muralidhar v. Pitambar (9). Reference 
may inthis connection be made to the decision of the Judicial 
Committee in Krishna Pershad Singh v. Moti Chand (10). In that 
case, the sale had been set aside by the primary Court on the 
ground that there were material irregularities whici hal resulted in 
substantial injury. On appeal to thts Court the sale was coniirmed 
on the ground amongst others that the mother was not co.npstent 
to act as guardian on behalf of her infant son,” The Judicial 
Committee held that this view was erroneous and that the mother 
was competent to institute proceedings to have the sale vacated. 
The Judicial Committee no doubt referred to the circumstance that 
there had not been a proper representation of the infant ; but the 
sale was not set aside on that gtouad alone. This 1s clearly ex- 
plained in the judgment of this Court in the case of Kani Bhusan v. 
Surendra Nath (11), where reference is made to the decision of White 
C J. in Ramaswami v. Oppilamani (12). 


We are of opinion therefore that the view taken by Mr. Justice 
Newbould is correct and that this appeal must be dismissed with 
costs, 

A. T, M, Appeal dismissed, 


(1) (1900) L. R. 271. A. 218; I. L, R. 25 Bom. 337. 

(2) (1904) L. R. 3g 1 A. 23; L L. R. 35 Calc. 296 ; 5 C. L. J. 584. 

(3) (toes) 15 C. L. }. 3. 

(4) (2881) I. L, R. 5 Bom. 306. , (5) (1933) 1. L. R. 3 Pat. 7. 

(6) (1914) an C. L. J. 454. (7) (1920) 34 C. L. J. 302. 

(8) (1922) 3 Pat. L. T. 451; (1922) Pat. 291. 

(9) (1922) 1. L, R. 44 All. gag. 

(10) (1983) L. R. 40 1. A. 140; I, L. R. 49 Cale. 635-3 17 C. Ls J. 573. 

(11) (1921) 35 C. L. J. 9. (12) (t909) 1. fa. R. 33 Mad. 6, 
am qap 
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Before Mr, Justice Walmsley and Mr, Justice B. B. Ghose. 


JITENDRA NATH ROY Civit. 


D, 
ASHUTOSH GOSWAMI AND OTHIERSÉ 


1922. A 


weed 
Faly, IQ 20. 


Dispossession—Title paramount—~Dearah proceeding—Government dispossessing’ 
tenant—Landlord acgquiescing— Proceeding ultra vires, 


There was a kaimtjama held by the defendant under the plaintiffs. The 
lands formed part of a bed of a certain river and were included within the 
permanently-settled estate and also within the kaimi jama of the defendant. 
Government instituted dearah proceedings with regard to these lands, of which 
the plaintifs had notice. As a result of these proceedings, the Government 
constituted the lands so formed into a separate estate and offered settlement to 
the plaintiffs. The plaintiffs did not accept settlement, por they resisted the 


proceedings taken by Government with regard to the creation of a: Separate estate De a n 


of the lands in question. The Government settled the lands with the defendant 
temporarily and paid malikana to the plaintiffs which the plaintiffs were accepting 
without any protest. Subsequently, it transpired that the action of the Govern- 


ment in taking proceedings with regard to the lands was wrong. The defendant 
paid Rs. 80 to the Government for rent. In a suit for rent: 


Held, that the defendant was entitled to deduct Rs. 80 from rent claimed as it 
was an ouster of the tenant from his tenancy by a title paramount. 


That the plaintifis could not turn round and say that it was a mere act of 
trespass on the part of the Government to dispossess the tenant from his tenure. 


Appeal by the Defendant, 
Suit for rent. 


Babus Surendra Chandra Ses and Hemendra Chandra Sen for 
the Appellant, 


Babus Sib Chunder Palit, Moni Lat Bhatta 
Narayan Bagchi for the Respondents. 


The judgments of the Court were as follows : 


B. B. Ghose J: This appeal arises out of a suit for 
regard to a kaimi jama held by the defendant under the plaintiffs, a 
The objection of the defendant which is now material to mention is 
that the landlords are not entitled to the full rent claimed which is 
reserved under the lease but that he (defendant) is e 
abatement to the extent of Rs. 80 which amount the d 


charjee and Upendra 


rent with Fuly, 30. 


ntitled to an 
efendant has 
| 4 am © 
# Appeal from Appellate Decree’ No. 1645 of 1920, against the decree of 
lradutullah Esq, Additional District Judge of Faridpur, dated the 27th March, 


1920, modifying that of Babu Nalini Kanta Bose, Officiating Subordinate Judge, 
ist Court of Faridpur, dated the 5th May, 1919. 
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to pay to the Government. under the following circumstances: 
There was a river within the estate called Barasia river on the bed 
of which lands formed. The Government instituted dearah pro- 
ceedings with reference to the lands formed on the bed of the river. 
It has been found by the trial Court—and that finding has not been 
displaced on appeal—that the plaintiffs had notice of proceedings 
commenced by the Government. As a result of these proceedings, 
the Government constituted the lands so formed into a separate 
estate and offered settlement to the plaintiffs. The plaintiffs did 
not accept settlement and it is found by both Courts that the plain- 
tiffs did not take any step to resist the proceedings taken by 
Government with regard to the creation ofa separate estate of the 
lands in question. As the platintiffs did not take settlement of this 
estate, the Government settled the lands with the defendant tempora- 
rily and paid malikana to the plaintiffs which the plaintiffs have 
been accepting without any protest. Upon that, it was found by 
the trial Court that the plaintiffs had acquiesced in the possession 
taken by the Govenment of the lands so formed on the ground that 
they were newly formed lands and had been accepting such benefit 
as they were éntitled to under the law; that is, by accepting mali- 
kana from Government. It is, however, found now in this case 
that the action of the Government in taking proceedings with 
regard to these lands was wrong as the lands were included within 
the permanently-settled estate of the plaintiffs and also within the 
kaimijama of the defendant. On the finding, however, that the plain- 
tiffs had acquiesced in the act of the Government which amounted to 
a dispossession not only of the tenant but also of the plaintiffs 
as landlords with the result that the defendant had to pay rent of 
Rs. 80 to the Government for these lands as being included within 
the separate Dearah estate, that Court held that the defendant was 
entitled to an abatement of rent to that extent. On appeal by the 
plaintiffs to the District Judge, the learned Judge has varied the 
decree of the trial Court and allowed the plaintiffs a decree for rent 
for the full amount claimed minus the amount of malikana that the 
plaintiffs have been receiving from the Government. The Judge 
was of opinion that it was for the defendant to contest the action . 
of the Government while the Dearah proceedings were taken 
because, as he said,’ the defendant was in possession uf the lands 
amdeavas cdznisant of all the facts. The defendant has appealed to 
tbis Court and he contends that the proceedings under which he 
has been compelled to pay the sum of Rs. 80 per year as rent to 
the Government for occupying these lands amount to an ouster by 
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a title paramount fron a portioa of th: tenazy ani that he is 
entitled to propdrtionite abiten nt of reat piyabla to tha plaintiffs. 
The orizinal plaintiffs hava purtz1 with their interest in ti: 23 nir- 
dary during the pendency of this app3al and tha assigaze ha; on 
his own application been adiel as a respo1d2nt to this apoeal. 
The contention on behalf of the alt:d respondent is that the act 
of the Government was a mere trespass ani, a; th3 laa ilord is not 
bound to protect the tenant from unlawful eviction by a trespasser, 
the defendant is not entitled to any abatement of rent as against 
him. Asa matter of fact, it has been found by the learned Judge 
that at the time when the Government took action under the 
dearah proceedings, the parties were under the impression that 
there was nothing wrong in it. The action of the Government 
cannot be construed as an act of trespass against the tenant defen- 
dant alone but they claimed title as against the landlords also, and 
notice was given to the landlords of the action that they were 
going to take. The landlords acquiesced in the act of the Govern- 
ment in taking possession of these lands as dearah and in the 
formation of these lands into a separate estate of which the plain- 
tiffs were recorded as owners without any protest or, in other words, 
the plaintiffs admitted the paramount title of the Government 
which they claimed to these lands. The tenant could not have 
been expected to be aware of the title of the landlords. If the act 
had merely been an act of trespass as against the tenant’s interest, 
the plaintiffs’ contention would have been sound, But, under the 
circumstances of this case, when tbe plaintiffs themselves -had in 
a manner admitted the superior title of the Government to take 
possession of the lands by proceedings taken under the law, the 
plaintiffs cannot now turn round and say that it was a mere act 
of trespass on the part of the Government to dispossess the tenant 
from his tenure and that the tenant is entitled to no relief. In 
substance, therefore, it is an ouster of the tenant from a portion 
of the tenancy under the plaintiffs by a title peramount, and the 
defendant is, therefore, entitled to an abatement of rent in propor- 
tion. The decree, therefore, of the learned District Judge is set 
aside and that of the Munsiff restored with proportionate costs in 
that Court as allowed by that Court. The defendant will get full 
costs in this Court as well as in the lower appellate Court, 


Walmsley J. I agree. oe 
A.T. M. Appeal allowed, 
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Before Sir Nalini Ranjan Chatterjea, Knight, Judge, and Mr. 
Justice Pearson. 


DINA BANDHU SAHA 
2. 
ABDUL LATIF MOLLA.* 


Principal, liability of—Misappropriation by agent—Fraud, if to be for the 
benefit of principal ~Contract Act (IX of 1872), Sec. 238. 


A: principal is liable for the loss occasioned to person’s goods by reason of 
the goods having been misappropriated by his agent: Lloyd v. Grace, Smith 
& Co (1) followed. Gopal v. Secretary of State (2) dissented from. 


Under section 238 of the Indian Contract Act, to render the principal liable, 
fraud need not be committed for the benefit of the principal. 

Appeal by the Plaintiff. 

Suit for recovery of price of goods. 

The material facts appear from the judgment, 

Babus Surendra Chunder Sen and Gopal Chunder Das for the 
Appellant. 


Babu Khetra Mohan Ghose for the Respondent. 
C. A. V. 


The judgment of the Court was as follows : 


This appeal arises out of a suit for recovery of price of certain 
goods delivered to the defendants for being carried from Basundia 
in the District of Jessore to Jhalakati in the Barisal District and 
which. were misappropriated on the way by defendants Nos. 2 to 4. 

The defendant No. r is the owner of the boat and the defen- 
dants Nos. 2 to 4 are the boatmen or manjhis. 

The suit was decreed against all the defendants 1 to 4 by the 
Court of first instance ; but on appeal by the defendant No. 1, it 
was held that the defendant No. 1 was not liable for the price of 
the goods and ogly a decree for Rs. 16 being the boat hire ad- 
vanced was passed against him. 

The plaintiff has appealed to this Court and the question for 
consideration is whether the defendant No. 1 is liable for the loss 


of the goods. 


®Appeal from Appellate Decree No. 1269 of 1920, against the decree of Babu 
Jagadis Chandra Sen, Subordinate Judge of Jessore, dated the goth February, 


© «gee, modifying that of Babu Taraprasanna Chatterjee, Munsiff. 1st Court, 


at Jessore, dated the 31st January, 1919. 
(1) (1912) L, R. A. C. 716. 
(a) (1909) I. L, R. 96 Cale. 647 3 13 C, W. N. 619 
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The Court of appeal below found that the defendant did not 
enter into any contract with the plaintiff for carrying the plaintiff's 
goods. What he meant, however, was that there was no contract 
with the defendant No. r personally as it would appear from the 
other findings arrived at by the learned Subordinate Judge. He 
finds that “ the defendant No. 1 admits that his boat is let out on 
hire, that the boatman settles the terms of hire, that the hire is paid 
to him and the defendant No. 1 pays the wages of the boatmen 
from the hire. There cannot be any doubt that the defendant 
No. 1 derives profits by letting out his boat on hire ..e ws oe 
see eee ees? In paragraph 5 of the written statement it is alleged 
by the defendant that “he never goes in the boat to settle hire, that 
the persons who remain in the boat settle hire, that when the hire is 
paid to the defendant, he gives a portion to the boatmen.” 
Then again, he says :—" it is admitted that defendant No, 1 
derives benefit by letting out his boat on hire. He lets out 
his boat through his boatmen. Defendant No. r is tbe principal 
and defendants Nos. 2 to 4 are his agents.” 

There is no doubt, therefore, that the Court of appeal below 
found that the defendants Nos. 2 to 4 as agents of defendant 
No. 1 entered into a contract with the plaintiffs to carry his 
goods. : 

The learned Subordinate Judge says : “In this case it may ba 
presumed that defendant’s agents are responsible for safely carrying 
plaintiff’s goods to Jhalakati, If they are guilty of negligence or for 
any act within the scope of the agent’s apparent authority, the 
principal defendant No. 1 would have been made liable ... ses see 
“The defendants Nos. 2 to 4 committed a criminal offence with 
respect to the goods during the carrying of goods on the way. The 
- goods must have been misappropriated on the way. Under no 
circumstances, it can be held that any criminal act with respect to 
the goods was within the scope of the authority of the agents defen- 
dants Nos. 2 to 4.” ° 

Further on he observes: ‘There cannot be any doubt that the 
acts done by the agents in the present case are beyond the authority 
of the agents. There is no evidence to show that defendant No. t 
induced the plaintiff to believe that his manghis had authority 
to misappropriate the goods onthe way. Defendant No. t cannot 
be made liable for the loss accrued to plaintiff for the price of 


goods-entrusted to defendants Nos. 2 to 4.” -a o 


We are of opiniou that the learned Subordinate Judge has not 
taken a correct view of the matter. 
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Section 238 of the Contract Act lays dowa that misrepresenta- 
tions made or frauds co nmittel by agents acting in the course of 
their business for their princivals hava the sane effect on agreements 
made by such agents as if such misrepresentations or frauds had 
been made or committed by the principals ; but misrepresentations 
made or frauds committed by agents in matters which do not fall 
within their authority do not affect their principals. 

The lear.ed Subor linate Judg seems tosbe of opinion that the 
fraud committed by the agerts must be fcr their principal; ia other 
words, for the benefit of their principal : and that is the argument 
which is advanced on behalf of the respondent before us. But in 
the first place, the section does not say that the fraud must be 
committed for the benefit of the principal. A distinction is drawn 
in the section between fraud “committed by agents acting in the 
course of their business for their principals” and fraud “committed 
by agents in matters which do not fall within their authority,” the 
question, therefore, in each case being whether fraud was committed 


‘by the agents while acting in the course of their business for their 


principals. 
It is also contended that the section does not apply because 


_ the loss of the goods was occasioned by a criminal act on the part 


of the defendants Nos. 2 to 4. 

In the case of Barwick v. English Joint Stock Bank (1), Willes J. 
observed as follows :—‘‘Witn respect to the question whether a princi- 
ral is answerable for the act of his agent in the course of his master’s 
business, and for his master’s benefit, no sensible distinction can be 
drawn between the case of fraud and the case of any other wrong. 
The general rule is, that the master is answerable for every such 
wrong of ‘the servant or agent as is committed in the course of the 
service and for the master’s benefit, though no express command 
or privity of the master be proved. That principle is acted upon 
every day, io oak wee ava eve 
It is true, he hfs not authorised the particular act, but he has 
put the agent in his place to do that class of acts, and he must be 
answerable for the manner in which® the agent has conducted him 


; self in doing the business which it was the act of his master to 
place him in,” 


The learned pleader for the respondent relied upon the words 
“had for the master’s benefit” in the passage from the judgment of 


~ Wiles J. quoted above, as showing that the principal is not 


liable unless the fraud is committed by the agent for the 
(1) (1867) L, R. 2 Exch. 239 (a65). l 
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master’s banefit as well as in the course of business for the principal. 
In this contention, he is supported by the decision of this Court 
in the case of Gopal Chandra Bhuttacharya v. Ihe Secretary of 
State for India in Council (1). In that case the learned Judges held 
that “the true rule of law with regiri to the liability of the master 
for the misconduct of the servant is that the master is lable for the 
fraud of his servant in the course of his service and for the master’s 
benefit and that a master is not liable for the misconduct of the 
servant committed for the servant’s own private benefit, and that it 
is not necessary that the benefit should accrue to the master.” The 
learned Judges in enunciating that proposition relied upon the cases 
of Barwick v. English Joint Stock Bank (2); Houldsworth v. City 
of Glasgow Bank (3), aud certain other decisions. 

Barwick’s case (2) however, has been misunderstood, as pointed 
out by the House of Lords in Lloyd v. Grace, Smith and Co. (4). In 
that case, a widow who owned two cottages and asum of money 
secured on a mortgage, being dissatisfied with the income derived 
therefrom, consulted a firm of solicitors and saw their managing 
clerk, who conducted the conveyancing business of the firm without 
supervision. Acting as the representative of the firm he induced 
her to give him instructions to sell the cottages and tocallin the 
the mortgage money and for that purpose to give him her deeds 
and by means of certain documents in the course of his business 
defrauded the widow and dishonestly disposed of the property of 
the widow for his own benefit. It was held by the House of Lords 
that a principal is liable for the fraud, of his agent acting within the 
scope of his authority, whether the fraud is committed for the bene- 
fit of the principal or for the benefit of the agent. Referring to 
Barwick's case, (2), Lord Macnaghten (at page 732) observed as 
follows : * It was I think, in reference to the facts of the particular 
case under review, where the fraud. if committed, must have been 
committed for the benefit of the principal, that Wiles J. expressed 
himself in the language which has been misunderstood What Willes 
J. said was this: ‘ The general rule is, that the master is answer- 
able for every ‘such wrong of the servant or agent as is committed 
in the course of the service and for the master’s benefit, though no 
express command or privity of the master be proved’ «a « To 
that statement of the law, no objection of any sort can be taken. But 


it is a very different proposition to say that the master is not answor== ° 


(1) (1909) 13 C. W. N. 619; L L.R. 36' Calc. 647. 
(2) (1867) L. R. 2 Exch. 259. 
(3) (1880) 5 A. C. House of Lords 317. (4) (1912) L, B. A. C. 716. 
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kaken able for the wrong of the servant or agent, committed in the course 
1923. of the service, if it be not committed for the master’s benefit, Willes 
o © Dina Bandhu J. does not, I think, say anything of the kind. In a sentence 
Real: immediately preceding the sentence I have quoted, he observes 
om that the question whether the principal is answerable for the act 
of an agent was settled as early as Lord Holt’s time a general 
observation not conformed to the case where the principal is a gain- 
er by the fraud. The question as to the meaning ‘and effect of the 
ruling of Willes J. may, I think, be best ascertained by reference 
to a few cases in which some of the learned Judges who took part 
in the decision in Barwick’s case (1) delivered opinions.” 


Lord Macnaghten then dismissed the cases on the point and 
explained Barwick's case (1) as also the case of Houldsworth v. 
City of Glasgow Bank (a), in which the proposition of law enun- 
a ciated by Willes J. in Barwick’s case (1) was quoted with approval. 
© His Lordship pointed out at page 738: “It isa hardship to be 
liable for the fraud of your partner. But that is the law under the 
Partnership Act. It is less a hardship fora principal to be held 
liable for the fraud of his agent or confidential servant. You can 
hardly ask your partner fora guarantee of his honesty ; but there 
are such things as fidelity policies. You can insure the honesty 
of the person you employ in a confidential situation or you can 
make your confidential agent obtain a fidelity policy.” His Lord- 
ship further observed “ Willes J. cannot have meant that the 
principal is absolved wherever his agent intended to appropriate his 
proceeds. Nearly every rogue intends to do that.” 


The case of Gopal Chandra Bhuttacharya v, The Secretary of | 
State for India in Council (3), was decided upon a principle 
erroneously supposed to have been laid down in Barwick's case (1). 
Having regard to the statement of the law by the House of Lords 
in the case of Lloyd v. Grace, Sutth and Co. (4) we think that the 
defendant No. x is fiable for the loss occasioned to the plaintiffs goods 
by reason of the goods having been misappropriated by his agents 
the defendants Nos. 2 to 4, as there ‘is no question that the goods 
were entrusted to them and were being carried by them in the 
course of their business when the misappropriation took place. 

+ The principle of law enuniciated by the House of Lords in the case 
a a Lloyd v. Grace, Smith and Co.(4) is in accordance with the law as 


(1) (1867) L. R. 2 Exch. 259, < (a) (1880) 5 App. Cas. 317. 
(3) (1909) 13 © W. N. 619; I. L. R. 36 Calc. S47, 
(4) (1913) L. R. A. C, 716. 
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enacted in section 238 of the Indian Contract act. As stated above 
there is nothing-in that section to show that in order to render the 
principal liable the frau 1 must be committed for the benefit -of the - 
principal. l 
For these reasons, we are of opinion that the decree of the lower 
appellaté Court must be set aside and that of the Court of first 
instance restored with costs here and in the lower appellate Court. 


A, T, M l ` Appeal allowed. 


PRIVY COUNCIL. 


PRESENT :-—Lord Buckmaster, Lord Dunedin, Lord Carson, 
Sir John Edge and Lord Salvesen. 


RAJA MOHAMMAD MUMTAZ ALI KHAN 
l v. a ; 
MOHAN SINGIT. 


[FROM THE COURT OF THE JUDICIAL COMMISSIONER oF OUDH.). 


Oudh estates—Notice of ejectment—Assertion of under-proprietary right— 
Cancellation -of notice-~Continuance of possession— Adverse possession— 
Limitation—Oudh Rent Act (XXI of 1886), sections 54, 55, 141 —Limitation 
Act UX of 1908), section 28. 


Notice of ejectment by the appellant was diea by the angadani 
alleging that he had an under-proprietary right in the lands. The notice was 
cancelled by the Revenue Court in 1893. Later in 1910, the appellant sued the 
respondent for arrears of rent, claiming interest as from a tenant. The objection 
of the respondent that he was not liable for interest on the ground of his having 
under-proprietary right, was disallowed and the appellant was granted a decree 
for the whole claim. Posssssion continued and payments of dues were made as 
before : 


Held, that the unfounded assertion of a proprietary tight in the Revenue 
Court which had no jurisdiction to determine proprietary rights imthe | 
cannot, by the mere lapse of six or twelve years, convert what was an occupancy 
or tenant title into that of an under- proprietor. 


Held also, that it Is not Nan for either party to institute a declaratory 
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suit if they are content that possession should remain on the same fvoting as 
before the assertion of right. 


Section 28 of the Indian Limitation Act has no application to :the present case 
as the appellant is not entitled to sue for possession. 
Consolidated appeal by special leave from decree of the Court 
‘of the Judicial Commissioner of Oudh, affirming decrees of the 
District Judge of Gonda, which affirmed decrees of the Munsiff 
of Utraula. 


The appeal arose out of two suits brought by the respondents 
against the appellant, for a declaration that they are under-proprie- 
tors of lands in their possession. They also pleaded in the alter- 
native that they had acquired such right by prescription as they 
Were in possession from 1893 when they succeeded in getting the 
notice of ejectment cancelled on a plea of under-proprietary right. 


The facts appear fully from their Lordships’ judgment. 


The Courts in India held that the respondents were not under- 
proprietors originally but that they acquired that right by 
prescription. Leave to appeal to His Majesty was refused by the 


Judicial Commissioner but the appellant obtained special leave. 


De Gruyther K. C. and Parikh for the Appellant; The finding 
that the respondents were not under-proprietors originally is based 
upon unimpeachable evidence. The wajib-ul-arz of the village ex- 
pressly states that there were no under-proprietors in the village. The 
decision of the Revenue Court in 1893 was merely that a prima 
facie case had been made out. The Court had no jurisdiction to 
determine proprietory rights. Subsequent possession is not adverse. 
Payments of annual dues continued to be made to the talukdar as 
before. The point was specifically raised in'the rent suits of 1910 and 
was found against the respondents. Har Dayal v. Udit Narain (1) 
relied upon by the trial Judge waa wrongly decided. The recent 
decision of the Board in Pirthipal Singh v. Ganesh Din Singh (2), 
has no application to the facts of the present case. Section 28 of 
the Limitation Act does not confer title to th= respondents, as the 
appellant could not sue for possession. 


The Respondents were not represented. 
The judgment of their Lordships was delivered by 


Lord Salvesen: Tho appellant in these two appeals which 
have been consolidated was the defendant in a saparate suit brought 


(1) 8 Oudh Cases 30. (2) (t922) 37 C. L, J. 219. 
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by each plaintiff (respondent) for a declaration to the effect that he 
was an under-proprietor of certain land situated in the village of 
Badhia Farid. This village forms part of the estate called the Bilas- 
pur estate in the Gonda District of Oudh. The Munsif’s Court 
granted to each plaintiff a declaratory decree in terms of the plain- 
tiffs’ crave ; these decrees were affirmed in appeal and the defendant 
obtained special leave to appeal to His Majesty in Council. There 
is no distinction between the tw:) cases so far as the points in contro- 
versy are concerne l and they may, therefore, be treated as one. 

There has, unfortunately, been a considerable amount of liti- 
gation between the defendant and the plaintiffs who have the use 
Or occupation of the land described. As far back as the year 
1891 the defendant issued notices of ejectment under sections 54 
ands55 ofthe Oudh Rent Act, 1836 (Act 22 of 1886) against the 
two plaintiff; or thair predecessors in the title. They thereupon 
instituted proceedings under section 108 (8) of this Act to contest 
the said notices on the ground that they were not tenants liable to 
ejection by notice under the Act but were under-proprietors there- 
under. In these proceedings, final judgment was pronounced on 
17th March, 1893, by the Board of Revenue in N. W. P. and Oudh. 
Fhe operative part of the judgment was that the notice of ejectment 
issued by the defendant be cancelled and the objections of the 
plaintiffs be allowed. The ground of the decision, to put it shortly, 
was that when in answer to a notice of ejectment an occupier pleads 
that he has an under-proprietary right in his holding, it is sufficient 
for him to satisfy the Board of Revenue that there is reasonable 
ground for presuming that he is not an ordinary statutory tenant 
under the Rent Act in order to obtain cancellation of the notice. 

It is plain from the considered judgment of the Board of Reve- 
nue that they were of opinion that a prima facie case had been made 
out by the plaintifs. The judgment was based on previous proceed- 
ings which had taken place between the defendant and certain 
persons in occupation of the land in questionein whose right the 
present plaintiffs now are. In 1871 these persons had claimed in 
the Settlement Courts sub-settlement of the village. Their claim 
was rejected, but in rejecting it the Settlement Court of first ing- 
tance gave them a proprietary decree in respect of “sir,” This 
decree was appealed to the Commissioner’s Court by which the 
decree was wholly set aside ; not, however, on the merits 0f the title 
to settlement or to “sir” but on a technical ground. The case was 
sent back for trial, but prosecution of it was dropped by the parties 
and no decision in favour of either was passed, but the fact that 
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the settlement Court of first instance had pronounced a decree in 


- favour of the plaintiffs was held sufficient justification. for cancelling 


the notice of ejectment, leaving the parties to constitute their claims, 
if they so desired, in the proper civil Court. 

No enquiry seems ‘o have been made in this suit as to the state 
of the title so far as depending upon written evidence, nor as to 
the point which was brought before their Lordships in argument in 
the present case, that under-proprietors who fatled to get a decree 
in their favour in the settlenent Court prior to a given date must 
be presumed to have abandoned or lost any rights which they might 
previously bave possessed. This is scarcely to be wondered at, in 
view of the fact that while the revenue Court was the only one 
which was competent to deal with a notice of ejectment it had no 
jurisdiction to determine proprietary rights. 

After the decree of cancellation of the notice of ejectment, both 
parties remained quiescent until 1905, when the defendant institut- 
ed 2 suit against the plaintiffs in the Court of the Munsif of Utraula 
alleging that they were merely tenants and claimed possession of 
the lands in their occupation. The plaintiffs resisted the suit, but 
on 20th September, 1905, the Munsif granted a decree in favour of 
the present appellant. An appeal was taken to the Court of the 
Judicial Commissioner of Oudh, which on 8th August, 1906, held 
that the suit, being for recovery of possession, would not lie in a 
civil Court and dismissed the same. This proceeding need not 
be further referred to beyond showing thit the defendant then 
maintained the same position as he took up when he served notices 


‘of ejectment upon the plaintiffs. 


In 1910, the tenants fell into arrears of the money payment 
(to use a neutral term) which they had hitherto been making in 
respect of the lands in question, and the defendant sued them in the 
rent Court for arrears of rent, claiming interest thereon under sec- 
tion 141 of the Oudh Rent Act. It may be noted that one of the 
differences between an under-proprietor and an occupancy tenant 
having a more or less fixed tenure is, that the former is not liable 
to pay interest on arrears of rent. The plaintiffs in the present case 
took this point and contested their liability to pay interest. On 
gist May, 1910, however, the rent Court held that the 
plaintiffs were not finder-proprietors, and treating them as tenants 


amp wed the claim for interest and decreed the suit. 


The decision in this case led to the institution of the present 
suits-which were brought in the bezinning of ror3 in the Court 


‘of the Munsif of Utraula. In his petition of plaint each plaintiff 
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narrated the previous proceedings, and prayed that a declaratory 
decree be passed in his favour to the effect that he was undere 
proprietor of the lands which he occupied in the village of Badhia 
Farid. He maintained his suit upon two grounds—first, that he 
and his ancestors had been throughout under-proprietors and as 
such had been in possession of the lands for many years ; and 
second, even if he failed to establish this, that he had continued 
in possession for more than twelve years after the date of the decree 
cancelling the notice of ejectment and had thus by prescription 
acquired under-proprietary rights. 


The only issue in the suit was : Is the plaintiff unde r-proprietor 
of the plots in suit? The Munsif decided that the plaintiff had 
no under-proprietary rights but that he had become under-proprietor 
by prescriptive possession ; he therefore decreed the suit with costs. 
The defendant appealed to the Court of the District Judge of 
Gonda, who agreed with the Court below and dismissed the appeal. 
The defendant next appealed to the Court of the Judicial Commis- 
sioner of Oudh who, affirmed the judgment on the same grounds 
and dismissed the appeal. 


As all these Courts were of opinion that each plaintiff had failed 
to establish the under-proprietary rights which he claimed, and as 
no appeal has been taken on behalf of either, and he has not appe- 
ared before the Board in the present appeal, it is not necessary to 
consider the grounds upon which the learned Judges reached 
a result on which they were all agreed. That this result 
was amply warranted appears, however, from the only document 
of title that has been produced in the case. That document is 
the wajib-ul-arz of the village of Badhia Farid, the date of which 
is stated to be approximately 1873. An extract from this document 
contains the following “ Paragraph r2 relating to under-proprietary 
rights” and states categorically “ In this village there is no under- 
proprietor.” In view. of this document and in the absence of any- 
thing evidencing proprietary rights in favour of the plaintiff the 
Board think that there cannot be any doubt as to the correctness 
of the decision arrived at under this heading by the Courts below. 
This becomes all the clearer when the history and terms of the 
Ouch Settlement Acts are examined. If this document had been 


produced in 1893 when the defendant sought and obtatned the. 


cancellation of the ejectment notice it may well be that the Reve- 
nue Board would not have reached the conclusion which they did 
that thera was prima facke evidence on which they were entitled 


499 
P. C. 


a 


1933. 
wre 
Mumtaz 


- 


D. 
Mohan. 





Lord Salvesen. 


mang, 


306 


Lord Salvesen., 


oom 


P. C. 


1923. 
a 


Mumtaz 
Ve 
Mohan. 


THE CALOUTTA LAW JOURNAL. (Von, XXXIX. 


to maintain the state of possession until the rights of the parties 
had been declared in a competent Court. : 

There remains, however, the other question on which the 
Courts below have decided against the defendant. The essential 
ground of judgment is contained ina single sentence of the judg- 
ment of the Judicial Commissioner where he says, ““ There has 
been continuous possession of the land in the ascertion of an under- 
proprietary right which is adverse to the landlord’s proprietary 
title and I agree, therefore, with the lower Court that these plaintiffs 
have a good title by prescription.” 

The assertion relied on is, of course, that contained in the 
proceedings for the cancellation of the notice of ejectment in 1893, 
and as there has been no judicial challenge of this assertion by 
the landlord within twelve years and the date when it was made, 
it is immaterial to consider from what date prescription would’ run, 
and whether the period of limitation applicable be twelve or six 
years, l 
The Board are unable to hold that the simple assertion of a 
proprietary right in a judicial proceeding connected with the land 
in dispute which ex Ayfothesi was unfounded at the date when 
it was made, can, by the mere lapse of six or twelve years, convert 
what was an occupancy or tenant title into that of an under-pro- 
prietor. Itis true that the defendant, might, if he had chosen, 
have at once instituted proceedings for a declaratory decree that 
the plaintiff was not an under-proprietor, but such a course was 
equally open to the plaintiff. Each party had had his supposed 
tights judicially challenged by the other, the plaintiff by the notice 
of ejectment, of which he had obtained cancellation, the defendant 
by the assertion in the proceedings for cancellation of the notice 
for ejectment that he was not liable to be ejected because of his 
rights as under-proprietor. The Board, however, do not consider 
that it was the duty of either party to institute such a suit if they 
were content that possession should remain on the same footing as 
before the notice of ejectment was served. They are unable to 
affirm as a general proposition ofdaw that a person who is, in fact, 
in possession of land under a tenancy or occupancy title can, by a 
mere assertion in a judicial proceeding and the lapse of six or 
twelve years without that assertion having been successfully chal- 
lenged, obtain a title as an under-proprietor to the lands. Such a 


=æ judgment might have very far-reaching results and would almost 


certainly lead to a flood of litigation. It is notorious that in actions 
for rent or enhancement of rent or for ejectment the persons in 
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possession are prone to maintain rights which they do not possess, 
and if for any reason, as in the present case, no judicial determina- 
tion is arrived at, but the parties continue on the original footing, 
the mere lapse of soshorta period as six or twelve years (which 
might be amply explained upon other grounds) would deprive the 
landlord of his proprietary rights unless in the meantime he had 
brought a declaratory suit to settle once and for all the terms on 
which possession was held. The case might have been different if, 
in addition to the judicial assertion by the plaintiff there had been 
any change in the money payment which he thereafter made to his 
landlord. There is, however, nosuggestion that the same money 
payment which had been made before the notice of ejectment was 
not continued thereafter. The possession by the plaintiff therefore 
remained on precisely the same footing as at the time when he was 
held by the Court to have merely an occupancy title, the precise 
nature of which it is not necessary to consider in this case. 

Reference was made to the Limitation Act IX of 1908 and 
especially to section 28 which is as follows :— 

“ At the determination of the period hereby limited to any 
person for instituting a suit for possession of any property his 
right to such property shall be extinguished.” This section appears 
to hive no application to this present case, for the appellant 
through his counsel did not maintain that he could institute a suit 
for possession of the village in question, or treat the plaintiffs as if 
they had merely been squatters, and the Board were not referred 
to and are not aware of any other section which would have the 
effect of extinguishing a right of property which is vested in one 
person and transferring it by the mere lapse of time to the person 
actually in possession. 

Special leave ts appeal was granted only upon the footing 
inter.alia that the directions as to the payment of costs in the 
Courts below should not be varied in any event®and that the 
appellant should pay the respondents costs. Their Lordships will 
humbly advise His Majesty that the decrees be reversed, except 
in so far as they deal with the payment of costs, and that the suits 
be dismissed. As the respondents have not appeared there will be 
no order as to the costs of the appeals. 

"E. Dalgado : Solicitor for Appellant. 
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PRESENT :— Viscount Haldane, Lord Phillimore and Lord Carson. 


ALCOCK, ASHDOWN AND COMPANY, LIMITED 
p. 
THE CHIEF REVENUE AUTHORITY OF BOMBAY. 


(ON APPE AL FROM THE BOMBAY Hic Court) 


Income tax—Excess profits —Assessment —~Appeal—Chiet Revenue Authority— 
Duty to state case—Mandamus—fFurisdiction of High Court—Specific 
Relief Act (I of 1877), S. 45—Gueevament of India Act, 1915 (5 & 6 Geo. 
5, C. 61), Se 106, sub-section 2—Indian Income tax Act (VIL of 1918), section 
gr— Excess Profits Duty Act X of 1919) section 15. 

The power given to the Chief Revenue Authority to state a case for the 
opinion of the Court under section 51 of the Indian Income Tax Act, involves a 
duty t6 exercise it when in the coucse of an assessment an important question of 
law arises for decision. Fzlius v. The Bish p of Oxford (1) ap plied, 

When the Cbief Revenue Authority fails to exercise the power, the High 
Court, under section 45 of the Specific Relief Act, has power to make an order 
requiring him to exercise it. The jurisdiction of the High Court is not excluded 
by section 106, sub-section 2 of the G »vernment of India Act, it not being, ‘* the 
exercise of original jurisdiction in any matter concerning th: revenue.” 

The question whether interest-bearing securities owned by .a company are to 
b: treated as part of the capital employed in the business of the company for the 
purposes of section 6 of the Intian Excess Profits Duty Act, is an important ques- 
tion of law which should be referred for the opinion of the Court, even if the 
Chief Revenue Authority considers thata reference is unnecessary : Spooner v. 
Judew (2) Chief Commissioner of Income Tax v. North Anantpur Gold Mines, 
Limited (3) disapproved. The Gas Lighting Improvement Company, Limited v, 
Commissioners of Inland Revenue, (House of Lord’s receat decision) referred 


to. 
A question of law ought to be decided in a regular manner and upon proper 


materials. 

Appeal from an order of the Bombay High Court discharging 
a rule nisi obtained by the appellants for an order under section 45 
of the Specific Rélief Act, requiring the Chief Revenue Authority 
of Bombay to state a case for the opinion of the Court. 

The facts appear fully in their Isordships’ judgment. 

The appellants were assessed to excess profits duty of about 
Re, 800,000 for the year 1918, even though their statement in the 
Income tax retura showed that the percentage of profit for 1918 
was not én excess of the average profit on the average capital for 
the standard years 1913, 1914, 1916 and 1917. They appealed to the 


(1) 5 A. C. 204 (222). (2) (1850) 4 M. 1. A. 353. 
(3) L L. R. 44 Mad. 718. 
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Chief Revenue Authority against this assessment and asked him to 
state a case for the opinion of the High Court. The request was 
refused and the assessment was confirmed. 


The appellants then applied by petition to the High Court, 
under section 45 of the Specific R-lief Act, praying that the Chief 
Revenue Authority may be ordered to state a case for the opinion 
of the Court. A rule misi was granted but it was subsequently 
discharged after arguments on the ground that the question was 
one of fact. For judgment, see I. L. R. 45 Bom. 88r. Hence this 
appeal. 


Clauson K. C. Latter K. C., and Cyril King for.the Appellants : 
Under section 5r of the Indian Income Tax Act, there is a statutory 
duty to state a case and refer it for the opinion of the Court. Section 
45 of the Specific Relief Act empowers the Court to issue an order 
in the nature of a mandamus requiring the Chief Revenue Authority 
to perform the statutory duty. The question at issue is not one of 
fact but one of construction of the Excess Profits Duty Act. The Act 
differs materially from the English Acts. 


Dunne K. C., and Reginald Hills for the Respondent : The High 
Court had no jurisdiction to make any order, having regard to the 
terms of section 106, sub-section 2 of the Government of India Act, 
1915 : Spooner v. Juddow (1); Chief Commissioner of Income Tux 
v. North Anantapur Gold Mines Co. (a) This view is also support- 
ted by the terms of section 62 of the Income Tax Act. Section gt 
sub-section 1 does not say that the Revenue Authority shall state a 
case upon application. Further, the High Court did take into 
consideration that there was a question of law involved but decided 
the question adversely to the appellants. There-is no use in send- 
ing the case back, There is no appeal against the decision of the 
High Court-on a case stated : Tata Iron and Steel Co. v. Chief 
Revenue Authority (3). 5 


The judgment of their Lordships was delivered by 


Lord Phillimore: This is an appeal from an order made by ` 


the High Court of Judicature at Bombay on the arst October, 1940 
discharging with costs a rule nisi directed to the Chief Revenue 
Authority of ‘Bombay, whereby vhe Authority was called upon to 
show cause why he should not be ordered to refer to the Court for 
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presented to him, or in the alternative why he should not hear and. 
determine according to law the application of the petitioners. 

The following is the matter in dispute. The applicants for 
the rule, Alcock, Ashdown and Company, Limited, the present 
appellants, were called upon under the Indian Excess ‘Profits 
Duty Act, 1919, to make a statement of their profits for the 
year 1918. Under the powers given them by the Act they 
elected to have the standard of their profits ascertained upon 
an average of the four years 1913, 1914, 1916 and 1917. 
They thereupon made a return of the average capital and the. 
average profits of these four years and of their capital. and 
profits for the year 1918, whereby they purported to show that the 
percentage of profit for rgr8 was not in excess of the average pro- 
fit on the, average capital of the four standard years ; and they 
claimed, therefore, to be exempt from Excess Profits duty. 


The Collector of income tax, however, made an assessment 
upon them whereby he brought out their excess profits at upwards 
of 17 lacs of rupees, on which a 50 per cent. duty would have to be 
paid after some minor deduction had been made, and he required 
the payment of this duty by three instalments. 


The appellants appealed to the Chief Revenue Authority, and 
their appeal was heard on the 3rd August, 1920. At the hearing of 
that appeal, counsel for the appellants asked the Authority 
to state a case for the opinion of the High Court, and by 
letter dated the sth their agen’s set out the questions upon which 
they desired the case tobe stated. In the meanwhile, and appa- 
rently before this letter had reached the Authority, he, by 
letter dated the sth, informed them that at the hearing he had con- 
firmed the assessment made by the Collector of income tax. In bis 
letter he further said that it had been decided that as the law was 
quite clear on the point, it was unnecessary to refer the case to the 


High Court. l 

On the rth August the Authority sent an answer to the agent’s 
letter of the sth—-which, by some accident, is referred to as dated 
the 4th. This answer was to the following effect :— ; 

<< I have the honour to state that the appeal was finally decided 
by me on the 3rd fnstant. A reference to the High Court was 


4 
“teemed unnecessary. 


““ In calculating the income liable to duty, income from invest- 
ments excluded from business capital has been specifically excluded. 
This is added as, from your letter under reply, you seem to be 
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under some misapprehension and think that such income has also 
been charged with duty.” 

Thereupon the appellants obtained the rale msi. In their 
petition to the Chief Revenue Authority a had made the follow- 
ing averment :-= 

“ The Collector has disregarded the first proviso to section 6 
(x) of the Act, and has held that the investments of the petitioner 
did not form part of the business capital of the petitioner, 
notwithstanding that under sections 6 (1) b (iii), under waich the 
petitioner is to be assessed, the interest on such securities is to 
be brought into account and notwithstanding the nature of the 
petitioner’s business. The Collector has arrived at his assessment 
by acompromise which i not justified by the provisions of the 
Act.” 

The application for the rule was supported by an affidavit of 
which the following are material passages :— 

“ During the war it was impossible for Messrs. Alcock, Ash- 
down and Company, Limited, to expand their business by the 
erection of new buildings and it was impossible for them to obtain 
plant, machinery, stock and materials, and that therefore part of 
their profits which were dona fde retained in the said business for 
the purpose of expanding the same had to be retained in the form 
of cash and investments pending such time as they were able 
to expend the same for the purposes aforesaid. In addition 
to such accumulated profits the said cash and investments included 
Rs. 22,07, 984-5-3, which the Company owed. 

“On the 31st December, 1917, their cash and investments 
amounted to Rs. 23,72,478 and on the 31st December, 1918, to Rs. 
50, 13, 786. 

“By the 31st December, roro the said item of cash and invest- 
ments had been dikana to Rs. 32,77,555, and now stands at the 
sum of Rs. 30, 15, 292.” 

And there was a further submission that an allowance of 6 lacs 
was the allowance of an arbitrary figure. 

On showing cause the Authority exhibited to an affilavit copies 
of “the decisions’—in other words, the reasons for the decisions, 
of the primary Revenue Authority and of the Chief Authority on 
appeal. From these it appears that both the Revenue Authorities 
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them in a previous case, whereby thev had arrived at the conclu- 
sion that in calculating capital, only the capital actually employed 
in the business was to be taken into account; that in this case the 
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Income Tax Collector found that ṣo lacs of rupees were invested 
in securities or kept as fixed deposits in other concerns, that in his 
view this money was money emodlayed in those concerns and 
not in the business of the co.npany, that from the statement of the 
representative of the anpzllants it appsired that at the most about 
16 lacs would be req tired. in the near future for the expansion of 
the business, that the whale of it could be safely disregarded in 
computing capital employed in the business, but however that might 
be, he (the Collector) had taken an arbitrary figure of about 6 lacs 
which he thought might be regirdei as capital temporarily set aside 
but required for business purposes, and regarding the rest as capi- 
tal not to be employed in the busiriess, had reduced the capital 
from over 56 lacs to about 16, and therefore brought out a huge 
profit. 


The Chief Revenue Authority, while generally agreeing and con- 
firming, said that he considered the Collector's allowance of 6 lacs 
was liberal. 


When the matter came on for argument before the High Court, 
the first question to’ be decided was whether the Court had any 
jurisdiction to order the Authority to statea case. This was argued 
before the High Court upon the languige of section 5t of the 
Indian Income Tax Act of 1918, which is made by the Excess 
Profits Duty Act applicable also to cases under this Act. But in 
the case prepared for their Lordships’, Board and in the a:gument 
before their Lordships, the objection to the jurisdiction was put 
more _ broadly. The High Court of Bo nbay in considering this 
point merely applied itself to` the question ‘whether or not the 
Authority had a duty in the circumstances to state a case. But as the 
point, was raised before their Lords aips, it took the forn of saying 
that even if the Authority had a duty, the Couri could not require 
him to exercise it ; ; and foc this pirpasa reliince was placed upon 
the well-kuowa geheral purvisw of [nJiia legislation which excludes 
matters of revenue fron the consideration of the ordinary civil 
Courts, the. „principle b.i1g exemplited ia the case of Spooner v. 
Juddoso (1), ‘and “pen section 105 (2) of the Government of India 
Act, and lastly, upon a recent dzcis:on of the Hight Court of Madras, 
given since this “pase was before the Court of Bombay : [Chief 
Conimissjoner’ of Income Tux v, North Anantapur Gold Mines, Limi- 


T fed aN 


Upon the point, thus broadly stated, their Lordships have no 
(1) (i350, 4 M. L A. 453. (a) (1921) 1. L. R 44 Mad 718. 
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difficulty in pronounciag a decision. To argue that if the Legis- 
lature says that a public ofiser, even a Revenue officer, shall do a 
thing, and he without cause or justification refuses to do that thing, 
yet the Specific Relief Act would not be applicable, and there 
would be no power in the Court to compel him to give relief to the 
subject, is to state a proposition to which their Lordships must 
refuse assent. Section 45 of the Specifis Relief Act enadles any 
of the three High Courts to “make an order requiring any specific 
act to be done or forborne...by any parson holding a public office 
whether of a permaient or a temporary nature, or by any corpora- 
tion or by any Court of Judicature,” provided that “such doing 


cr forbeariag is under any law for the time being in force, clearly — 


incumbent on such person o: Court in his or its public character 
or on such corporation in its corporate character” and subject to 
other certain conditions not material to this case. 


It is true that the sectioa is not to authorise the High Court 
“to make any order which is otherwise expressly excluded by any 
law forthe time being in force?” The excluding law is suggested 
to be the already cited clause in section 106, sub-section 2, of the 
Government of India Act, which is in the following terms :— 


“The High Courts have not and may not exercise any original 
jurisdiction in any matter concerning the revenue, or concerning 
any act ordered or done in the collection thereof according to the 
usage and practice of the country or the law for the time being in 
force.” 


In their Lordships’ view, the order of a High Court to a Reven- 
ue Officer to do his statutory duty would not be the exercise of 
“original jurisdiction in any matter concerning the revenue,” and the 
latter part of the clause need not be considered, for the proceedings 
-in this case had not to do with the collection of the revenue, but 
with the preliminary assessment to ascertain what that revenue was. 


There remains, however, the question which was also considered 
by the High Court of Madras, though rather as a branch of the 
question on which their Lordships have just pronounced their 
decision than as a separate point in itself, and which was considered 
by the High Court of Bombay in the present case and in another 
case which has recently been before their Lordships, This ques- 
tion the Bombay Court determined adversely to the ChiefeRevenue 
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the two Acts. Section r5 of the Excess Profits Duty Act, 1919, 
says that the provisions of various sections, including section sr, 
‘ofthe Indian Income Tax Act, 1918, shall apply, with such 
modifications, tf any, as rnay be prescribed, as if the said provisions 
referred to excess profits duty instead of to income tax, and every 
officer or authority exercising powers under the said provisions may 
exercise the like powers under this Act in regard to excess profits 
duty as he or it exercises in regard to income tax under the said 
Act,” 

Section 5r of the Indian Income [ax Act must be set out at 
length :— ; 

“sx. (1) If, in the course of any assessment under this Act or 
any proceeding in connection therewith other than a proceeding 
under Chapter VII, a question has arisen with reference to the 
interpretation of any of the provisions of this Act or of any rule 
thereunder, the Chief Revenue Authority may, either on its own 
motion or on reference from any Revenue officer subordinate to it, 
draw up a statement of the case and refer it, with its own opinion 
thereon, to the High Court, and shall so refer any such question on 
the application of the assessee, unless it is satisfied that the applica- 
tion is frivolous or that a reference is unnecessary, 

'*(2) If the High Court is not satisfied that the statements con- 
tained in the case are sufficient to enable it to determine the 
questions raised thereby, the Court may refer the case back to the 
Revenue Authority by which it was stated, to make such additions 
thereto, or alterations therein, as the Court may direct in that 
behalf, 

“ (3) The High Court upon the hearing of any such case shall 
decide the questions raised thereby, and shall deliver its judgment 
thereon containing the grounds on which such decision is founded, 
and shall send to the Revenue Authority by which the case was 
stated a copy of such judgment under the seal of the Court and 
the signature of the Registrar; and the Revenue Authority shall 
dispose of the case accordingly, or, if the case arose on reference 
from any Revenue officer subordinate to it, shall forward a copy of 
such judgment to such officer, who shall dispose of the case cone 
formably to such judgment. 

“ (4) Where aereference is made to the High Court on the 
application of an assessee, costs shall be in the discretion of the 
Court.” 
lt is said that, though under this section the Chief Revenue 
Authority may, if he thinks fit, draw up a statement of the case 
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and refer it to the High Court, he is not bound to do so, even on 


the application of the person to be assessed, if he is satisfied that Alcock 


the application is frivolous or that the reference is unnecessary, and 
that the Authority has in the present case sh own that he is satisfied 
that the application was frivolous and the reference was unnecessary. 

Their Lordships, however, agree with the Bombay High Court 
that this is too narrow a construction of the section. Take first 
the case which is last in the clause. Ifthe assessee applies for a 
case, the Authority must state it, unless he can say that it is 
frivolous or unnecessary. He is not to wait for the Court to order 
him to do it; it will be a misfeasance and a breach of the statutory 
duty if he does not doit. Put that case aside. The rule here is 
supported upon the earlier part of the section. No doubt that part 
does not say that he shall state a case, it only says that he may. 
And as the learned counsel for the respondent rightly urged, “ may ” 
does not mean “ shall.” Neither are the words “it shall be law- 
ful” those of compulsion. -Oaly the capacity or power is given to 
the Authority. But when a capacity or power is given to a public 
authority, there may be circumstances which couple with the 
power a duty to exercise it. To use the langu ge of Lord Cairns 
in the case of Julius v. The Biskop of Oxford (1) 

“ There may be something in the nature of the thing empowered 
to be done, something in the object for which it is to be done, 
something in the conditions under which it is to be done, something 
in the title of the person or persons for whose benefit the power is 
to be exercised, which may couple the power with a duty, and make 
it the duty of the person in whom the power is reposed to exercise 
that power when called upon to do so.” 

In their Lordships’ view, always supposing that there is a 
serious point of law to be considered, there does lie a duty upon 
the Chief Revenue Authority to state. a case for the opinion of the 
Court, and if he does not .appreciate that there is such a serious 
point, it is in the power of the Court to control hifn and to order 
him to state a case. 

So far their Lordships are in agreement with the High Court. 
There remains the question which has led to this appeal. The 
High Court has apparently considered that there is no serious 
point of law involved in this case. It was, indeed contended by 
counsel for the respondent that the High Court had accented the 
position that there was a question of law and then had gone 
on to decide it adversely to the appellants ; but their Lordships 


(t) (1880)5 A.C. 214. 


p 
The Chief Revenue 
Authority of Bombay 


p.c. 9 


1923. 

wed 
Ashdown & 
Co., Ltd. 


Lord Fhillimore. 


P.C, 


1923. 
ood 
Alcock, Ashdown & 
Co., Ltd. 


D. 
The Chief Revenue 
Authority of Bombay 





Lord Phillimore. 


THE CALCUTTA LiW JOURNAL. (Vor, KN. 


think this contention inadmissible. If there is a point of law, it 
ought to ba decided in a regular manner and upon proper materials ; 
and here it should be said that the manner is not regular and that 
it is at least doubtful whether the materials are complete. 

‘Their Lordships must therefore consider whether the High 
Court sh suld have ordered a cise to be stated. This, as it appear- 
ed tothe learned Chief Justice, depended upon the q:testion 
whether the Chief Revenue Authority had reasonibl2 grouds for 
being saisfied that a referenc3 was unnecessary. This is not quite 
the way in which their Lordships would put it. But to proceed: 
In the view of the Chief Justice profits not employed in the business 
are not capital for the’ purpose of this Act, and profits intended to 
be employed in the business are not therefore necessarily to be 
treated as capital, and finally, whether profits are or are not employ- 
ed in the business is a question of fact to be determined by the 
Authority Fawcett J, agreed, and held that it was not - shown to be 
clearly incumbent ca the Chief Revenue Authority to refer these 
questions to thc Curt, an] that he had reasonable grounds for being 
satisfied that th? reference was unnecessary. 

Quite recently, in the case of The Gas Lighting Limprovement 
Company Limited v. Commissioners of Inland Revenue, before the 
House of Lords, a decision has been given on the English Excess 


- Profits Act, the terms of which, so far as they differ, are less 


favourable to the present appellants than the terms of the Indian 
Act. In this case the House decided against tha tax-payer that 
the question whether capital placed in a particular investment 
was capital employed in the business or not, was not a pure 
question of fact upon which the decision of the Income Tax 
Commissioners would be conclusive but was a question of law 


. or of mixed law and fact, the’ decision of the Commissioners upon 


which would be open to review; and accordingly it was reviewed, 


. and judgment yas given against the tax-payer that the partic.slar 


investment in question did not form part of the capital of the 
business. . 

It follows that the decision of the Authority in this case could 
not be held to be conclusive as a decision upon a mere question of 
fact. Nor did the Chief R-venue Authority or his subordinate 
so treat it. Th@y treated it asa matter of principle and refer to 
their judgments in a previous case as laying down the principle, 
that is laying down the law upon the subject.” 

In their Lordships’ view, an important question of law upon 
the construction of the statute is involved. This may be most 
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tersely expressed by asking the question what: are the interest- P. C. 
bearing securities which form“:part of the assets of the business 


1923. 
and are therefore to be treated as part of the capital; and one Alcock, pang EA x 
guide in arriving at this conclusion may well be the difference Co., Ltd. 
of language between the later Indian and the earlier English The Chief Revente 
Act. T Authority cf Bombay 
It is true that these are not Acts of the same Legislature, and Zord Fhillimore 
that the Indian Legislature and the draftsman whom it employed karah 


may have thought it unnecessary to introduce provisions like 
those contained in paragraphs 8 and 12 of Part x of the fourth 
schedule of the English Act, and may have meant no variation 
from the scheme of the English Act when it and he introduced 
the words “securities” and spoke of interest on certain securities 
as being profits from the business. Too much stress, therefore, 
Should not be laid on these differences. At the same time, it is- 
noteworthy that the Indian Act takes notice of the English Act 
in schedule I, paragraph 4; and the Court may come to the con- 
Clusion that the reason for the differences between the two Acts 
is nota mere difference of drafting, but a deliberate variation due 
to the different conditions under which business is carried on in 
India and in England. 


On the whole, their Lordships think that the Chief Revenue 
Authority should have been ordeied to state a case, and they will 
humbly advise His Majesty that this appeal should be allowed, 
and that the rule nisi should have been converted ‘into an order 
absolute in the terms of the first alternative expressed in the rule 
nisi, and that the appellants should have their costs in the High 
Court and before this Board. 

Rawle, Johnstone & Co. : Solicitors for appellants. 

Solicitor, India Office: Solicitor, for Respondent. 
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PRESENT :—~Lord Buckmaster, Lord Dunedin, Lord Carson, 
Sir John Edge, and Lord Saloesen. 


BOMMADEVARA NAGANNA NAIDU AND ANOTHER 
V, 


RAVI VENKATAPPAYYA AND OTHERS. 


(ON APPEAL FROM THE HicH COURT AT MADRAS). 


Execution of decree—Money realised—Subsequent action to recover— Maintain- 
ability. 

Money recovered under a decree cannot be recovered back in a fresh suit 
whilst the decree under which it was recovered remains in force: Shama Purshad 
Roy Chowdery v. Hurvo Purskad Roy Chowdery (1) applied. Jogesh Chunder 
Duti v. Kali Churn Dutt (2) approved. 

Appeal from two sets of orders of remand of the Madras High 
Court, remitting the suits back to the trial Courts (Courts of 
Deputy Collector, Bezwada and the Subordinate Judge, Bezwada). 


One set of suits was brought by the appellants for rent, claiming 
amaram (rent in kind) for wet lands and dry cash rate for dry lands. 
The other set of suits was brought by the respondents for refund of 
amounts paid by them in excess of dry cash rates for the rents of 
faslis 1314, 1316-1321, Claiming that the decision of the Privy Coun- 
cil in the litigation between the parties for Fasli 1315 was to the 
effect that the appellants were cntitled only to dry rates on all lands 
and that all the decisions of the several Courts for the intervening 
faslis were void and l¢ra vires. 


The first set of suits was tried by the Honorary Deputy Collector 
of Bezwada. He held that the decision of the Privy Council in 
suits for Fasli 1315 did not deal with the rate of rent for wet lands 
and left that question to be subsequently decided by the Courts 
and fixed theerent at Rs. G per acre as regards wet lands. 
On appeal, the District Judge reversed this decree and fixed the 
rent at the uniform rate of Rs, 3-12-6 for dry and wet lands. 


The other set of suits was tried by the Subordinate Judge of 
Bezwada. He held that all the decrees of the several Courts for 
rents of faslis 1314, 1 316 to 1321 were superseded by the decision of 
the Priyy Council in suits for fasli 1315 and decreed the suits. 


The decisions in both sets of suits were challenged, and appeals 


(1) (1665) 10 M. L A. 203. (2) (1877) I. L. R. 3 Cale. 30. 
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taken to the [igh Court by the appellants. The High Court held 
that the tenants respondents, on reversal of the decree of the High 
Court in suits for fasli r315 bythe Privy Council, became entitled 
to recover the rent which they had overpaid in the intermediate suits 
by reason of the High Court decision, and remanded the suits for 
disposal according to law. The High Court relied upon the deci- 
sion in Shama Purshad Roy v. Hurro Purshad Roy (1), as inter- 
preted by the majority of the Full Bench in Jogesh Chunder Dutt y. 
Kali Churn Dutt (2). Hence the appeal. 


The facts are fully set out in their Lordships’ judgment. 


Dunne R. C., and Narasimham for the Appellants: The order of 
remand made by the High Court is wrong and unsustainable. The 
High Court misunderstood the principle enunciated in Shama 
Purshaa’s case (1). The interpretation put upon that decision by the 
majority of the Full Bench in Jogesh Chunder’s case (2) is wrong. 
The reasoning and conclusions of Garth, C. J., and Jackson, J. in 
the later case represent the proper interpretation to be put upon the 
decision in Shama Purshad’s case (1). The Board did not decide in 
the litigation for fasli 1315 that th e rent for wet lands was to be the 
same as for dry lands. All that was decided was that the High 
Court in second appeal was not competent to interfere with the 
findings of fact arrived at by the appellate Court. Further, the 
Board directed that a proper rate of r ent should be fixed for the 
wet lands. See Ravi Vesraraghaoulu v, Sri Raja Bomma Devara (3) 
(Counsel were stopped). 


The Respondents were not represented. 
The judgment of their Lordships was delivered by 


Lord Carson: The appellants are the zemindars of No.tn 
Vallur Estate in Kistna district, and the respondents are the occu- 
pancy tenants of cer tain villages in the said estate. 

In rg04 the zamindar, father of the appellangs, brought before 
the Court of the Head Assistant Collector of the Bezwada Division 
Kistna district, forty-nine summary suits under section g of the 
Madras Rent Recovery Act, 1865, against the respondent ralyats to 
enforce the acceptance by them of pattas or leases of Faslis 1314 
and 1315 (rgoq and 1905) which had been tendered to them, The 
zemindar demanded asara or varam rates fot wet lands. The 
tenants on the other hand denied the claim of the “zemindar, 
pleading that certain rates had been fixed in Fasli, 1292 (1882), 


(1) (1865) t0 M. I. A. 203. (2) (1877) I. LER. 3 Cale. 30. 
(3) (3914) L. Re 41 I, A. 258 3 LL. R. 37 Mad. 443 5 20 C, L. J. 375° 
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which were alone recoverable and not the asara or varan rates (pro- ` 
duce sharing system) demanded by the zemindar. The suits were 
dismissed by the Head Assistant Collector, Bezwada Division, find- 
ing as a fact that the conversion of th asara rates into cash pay- 
ment in 1283 Fasli, which was confirmed in 1292 Fasli, and had 
been acted upon ever since, was a permanent arrangement, and 
that the plaintiff (the said zemindar) was not therefore entitled to 
impose on the tenants pattas on the asara basis, On appeal by the 
Zemindar, the District Judge affizmed the decrees of the Collector 
in respect of the finding of fac: relative to the character of the 
arrangement of 1283 Fasli, and upheld the orders dismissing the 
suits. On further appeal to the High Court of Madras, the High 
Court set aside the orders of the lower Courts, holding that “ the 
pattas tendered by the plaintiff were proper pattas, and that.the 
defendants must accept them.” 

The tenants, thereupon, appealed from the judgment of the 
High Court to His Majesty in Council, and on the 18th June, rg9r4, 
the Lords of the Judicial Committee of the Privy Council set aside 
the judgments and decrees of the High Court on the ground that as 
there were concurrent findings of fact in the Courts below, an 
appeal to the High Court was precluled by the Code of Civil Pro 
cedure, sections 534 ani 585 Their Lordships, however, ordered 
that the cases should be sent back to be remitted to the Court of 
the Collector for the drawing up of proper desrees and dealing with 
any Other questions that might be outstanding in these actions 
between the parties. The case before this Board is reported in 
L. R. 41 L.A. 258, where the facts outlined above are more fully 
stated. Meanwhile during the pendency of the said appeal to His 
Majesty in Council the z2mindar instituted similar suits for arrears 
of rent in respect of 1316 Fasli to 1322 Fasli under section 77 of 
Madras Act I of 1908, and decrées were made against the tenants, 
all of which, exceptethose of 1322 Fasli were realised in execution. 
No application was made for stay of trial of any of the suits pend- 
ing-the disposal of the appeal to this Board. The matters for 
deterinination in the present consolidate] decrees raise questions as 
to the effect, if any, of the decision of this Board of the r8th June, 
1914, on the subsequent judgments and execution thereunder. 

On the one hand,.on the 21d - October, 1914, the appellants 
brought the present suits against the respondents, claiming dry 
cash‘cist (rent) for dry lands and claiming ambaram (rent in kind, 
or its „equivalent i in money) for wet lands, whilst the tenants (tespon- 
dents), contended that the zemindar was only, entitled to dry , cash 
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rate on all the lands, and that the order of the Privy Council had 
so decided. 

On the other hand, the tenants (respondents) instituted the 
present suits against the father of the appellants, who now represent 
him, for a refund of amounts paid by them in excess of dry ates 
for the rents of 1314, 1316-1321 Fasli, claiming that the said 
decision of the Privy Council in suits for rors Fasli was to the 
effect that the z2mindar was entitled only to dry rates as fixed in 
1292 Fasli, and that not only the decisions of the High Court but 
also those of the Collector and the District Judge, which were given 
subsequently on the strength of that decision, were void and ultra 
vires. 

In the zemindar’s suits the Deputy Collector of Bezwada 
decreed the suits, fixing the rent at the rate of Rs.6 per acre for wet 
land and rates varying from Rs. 3 to Rs. 2. 8. 6. for dry lands. On 
appeal, however, the District Judge of Kistna held that the Privy 
Council judgment operated as ves judicata with regard to the claim 
for rent for future years, and he decreed a uniform rent of Rs. 2.12 
odd per acre. 

In the tenants’ (respondents) actions for recovery of the excess 
of rent paid during the pendency of the appeal the Subordinate 
Judge of Bezwada on the 29th September. 1916, found in favour of 
the respondents (tenants). 

The decisions in both sets of cases were challenged, and appeals 
taken to the High Court of Madras, and both sets of appeal were 
heard together. 


On the 7th March, t919, the High Court gave judgment. 
With regard to the suits instituted by the respondents for the 
refund of rent in consequence of the decision of the Judicial Com- 
mittee, the Court held “that the tenants (respondents), on reversal 
of.the decree of the High Court by the Privy Council, became 
entitled to recover the rent which they had overpaid in the inter- 
mediate suits by reason of this decision,” and remanded the suits 
for disposal according to law. ~~ 


The learned Judges of the High Court based their decision 
mainly; if not altogether, on the authority of a case: decided by 
this Board, viz., Shama Purshad Roy Chowdery v° Hurro Purshad 
Roy Chowdery (1). as interpreted by the Majority of the full “Bench 
in Jogesh Chunder Dutt v. Kali Churn Dutt (2), to be referred to 
later, l 

(1) (1865) 10 M. J. A. 203. (2) (1877) L L. R. 3 Cale, 30. 
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Their Lordships cannot agree with this view, nor do they consi- 
der that the case cited in evidence is an authority for the conclusions 
come to. It is clear and settled law, as stated in the case referred 
to at p. z11 of the report that “money recovered under a decree 
or judgment cannot be recovered back in a fresh suit or action 
whilst the decree or judgment under which it was recovered remains 
in force ; but this rule of law rests as their Lordships apprehend 
upon this ground, that the original decree or judgment must be 
taken to be subsisting and valid until it has been reversed or super- 
seded by some ulterior proceeding. If it has been reversed or 
superseded the money recovered under it ought certainly to be 
refunded, and as their Lordships conceive, is recoverable either by 
Summary process or by a new suit or action. The true quastion, 
therefore, in such cases is, whether the decree or judgment under 
which the money was originally recovered has been reversed or 
superseded ?” 

Their Lordships entirely agree with this statement of the law, 
and, applying the test indicated, their Lordships can find no reason 
for holding that the decrees or judgments executed against the 
respondents were either reversed or superseded by the judgment of 
this Board of the 18th June.rgry. By thit judgment their Lord- 
ships did not propose to deal with anything but the actual subject 
matter of the cases before them. In fact, the only point decided 
was thet the High Court, under the circumstances, had no power to 
reverse the decisions of the subordinate Courts. The facts in the 
case of Shama Purskad (1) were, in their Lordships’ opinion, entirely 
different. In that case the Judicial Committee, in applying the test 
already quoted, viz , “ whether the decree or judgment under which 
the money was originally recovered had been reversed or super- 
seded,” were of opinion that it was plainly intended by the order 
in Council in that case that all the rights and liabilities of the parties 
should be dealt with under it, and that it would be in contravention 
of the order to permit the decrees obtained pending the appeal on 
which it was made to interfere with this purpose. It was also 
pointed out that the plaint in which the original decree was 
recovered, described the interest recovered by the decrees under 
appeal as part of he same cause of suit, holding, therefore, that 
such decrees were mere subordinate and dependent decrees, which 
could no longer be held to have remained in force when the decree 
on which they were dependent had been reversed. It 1s no doubt 
true, as stated in the judgment of the High Court, that in the case 


(1) (1865) 10 M. 1. A. 203. 
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of Jogesh Chunder Dutt v. Kali Churn Dutt (1) the decision in 
ro M. I. A. was extended by a majority to apply to a case like the 
present, where it was sought to recover the difference between the 
enhanced rent recovered and the fixed rent which the tenant was 
bound to pay. But for the reasons already stated their Lordships 
cannot agree with the interpretation of the case in ro M. I. A. 
applied by the majority of the Court, and prefer the reasoning and 
conclusions set forth in the judgment of Garth, C. J., which were 
concurred in by Jackson, J. 


Their Lordships are therefore of opinion that in the tenants’ 
(respondents’) actions for the recovery of the excess of rent the 
appeal should be allowed and the actions should be dismissed. In 
the suits by the appellants for the rent of a Fasli subsequent to the 
dicision of the Privy Couucil their Lordships see no necessity for 
referring the case back to the Court of the Honorary Suits Deputy 
Collector of Bezwada as has been ordered by the High Court. 
That Court, by decrees of the 3rd December, 1915, found that a 
suitable rate is Rs. 6 per acre, and the appellants have not before 
the Board questioned the amount of such decrees, Their Lordships 
therefore think these decrees should be affirmed. 


Their Lordships will, therefore, humbly advise His Majesty that 
these appeals should be allowed but without costs, either in the 
courts before whom the suits were litigated or befcre this Board. 


Æ. Dalgado:; Solicitor for the Appellant. 
Ka Wa kN. Appeal allowed, 


(1) (1877) I. L. R. 3 Cale. 30. 
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PEESENT: Viscount Finlay, Lord Atkinson, and Mr. Ameer Alt. 


RAJA INDRAJIT PRATAP BAHADUR SAHI 
v. 
AMAR SINGH AND OTHERS. 


Pd 


(On APPEAL FrOM THE HIGH Court AT PATNA). 


Procedure—Additional evidence—Appellate Court— Furisdiction—Right of 
suttors—Civil Procedure nage {Act V oft 908) O XLI. R. 27—Frivy Coun- 
cil practice. 


Under order XLI R, 27, the jurisdiction of an appellate Court to admit addi- 
tional evidence is not limited to cases where the Court itself discovers some lacuna 
or defect and requires evidence to enable it to pronounce judgment. A suitor is 
entitled for any ““ substantial cause” to apply to the Court forthe admission of 
further evidence and Court has a discretion in the matter: Kessowji Issur v. 
Great Indian Peninsula Railway Co (1) distinguished. a Dey ý. 
Gopaulchunder Chuckerbutty (2) referred to. 


The Judicial Committee has unrestricted powers to admit further evidence 


for the non-production of which at the initial stage sufficient ground has been 
made out. 


Rules of procedure are not made for the purpose of hindering justice. 


Appeal from a decree of the Patna High Court, affirming a 
decree of the Additional Subordinate Judge of Gaya. 


The respondents 1 to 3 brought theaction for recovery of two 
mouzas Lakhawar Khas and Lakhawar Faridpur. The defence was 
that these two mouzas along with another were included in a pre- 
vious grant to the defendants under the designation Damodarpur - 
Lakhawar. The sole question at issue between the parties was 
what was denoted by the name Damodarpur Lakhawar. 


The trial Judge decreed the plaintiffs’ claim and the High Court 
affirmed his decree on the ground of a lacuna in the evidence of 
title of the defendants. Certain documents elucidating the lacuna 
referred to by the Courts were traced, after a diligent search by the 
appellants who applied to the High Court for their admis- 
sion before judgment was delivered. There was no question 
about the genuineness of the documents and they clearly establish- 
ed the defendants’ case. The High Court held that they had no 
jurisdiction to admit the documents as additional evidence. The 
result was that the defendants’ appeal was dismissed. Hence 
this appeal. 


(1) (1907) L. R. 34 I. A. 115; 1. L. R. 31 Bom. 381. 
(2) (1866) 11 M. 1. A. 28; 7 We R. P. C. 10. 
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The facts and the contentions of the parties are clearly set out 
in their Lordships’ judgment. 


De Gruyther K. C., and Dude for the Appellant. 
Dunne K. C., and Wallach for the Respondents. 
The judgment of their Lordships was delivered by 


Mr. Ameer Ali: The facts of this litigation are set out in 
detail in the judgments of the Courts in India ; it is consequently 
not necessary to state them here at any length. ‘The suit relates to 
two villages, named respectively Lakhawar Khas and Lakhawar 
Faridpur, lying within Mahal Margaon, appertaining to the Tikari 
estate in the Province of Behar. It appears that in 1843 there was 
a Government survey of Mahal Margaon, in the course of which a 
Khasra map was prepared by the Amin of these two villages along 
with another called Lakhawar Damodarpur. The map is Exhibit 
14 in this case, and the memorandum on the back is marked 
I4A. 

In the middle of the nineteenth century the Tikari estate 
belonged to one Raja Mode Narain Singh. He died somewhere in 
the year 1856 or 1857 without any male issue, leaving him surviv- 
ing two widows named respectively Rani Asmedh Koer and Rani 
Sunit Koer, a brother’s son, Ran Bahadoor Singh and a sister’s 
grandson, Krishna Pratap Sahai, the ancestor of the present appel- 
lant often named in these proceedings as the Raja of Tankuhi. On 
Raja Mode Narain Singh’s death, in the absence of any direct male 
heir natural or adopted, his widows took possession of the estate 
for their lives. Ran Bahadoor Singh, who, under the circumstanc- 
es, was the reversioner, appears, however, to have acquired posses- 
sion by some arrangement with the widows. 


In 1875 Raja Krishna Pratap Sahai brought a suit against Ran 
Bahadoor Singh and the two widows of Raja Mode Narain Singh, 
for recovery of the whole estate, on the allegation that he had been 
adopted by the widows subsequent to the death of the Raja under 
authority given by him in his lifetime. This suit was dismissed by 
the Subordinate Judge ; from his decision an appeal was preferred 
to the High Court of Calcutta. Whilst the appeal was pending the 
parties came to a settlement and an ekvarnama was executed by 
Krishna Pratap in which were embodied the terms of the compro- 
mise. This document is marked Exhibit 20, and bears date the 
goth of May, 1880. By the terms of this agreement Raja Krishna 
Pratap Sahai undertook to withdraw all claims to the estate, in con- 
sideration of the grant to him by Ran Bahadoor Singh, of a Moka- 
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rari settlement of certain villages set out in detail in that document, 
Pursuant to this agreement Ran Bahadoor Singh, by a pottah of 
even date, granted to Krishna Pratap Sihai, the mokarari-of- the 
villages named in the eġrarnama and set out specifically in the grant. 
The potta recites ihe agreement already referred to and then; pro- 
ceeds to describe the properties demised thereunder. One of 
these is named as Damodarpur Lakhawar. 

The controversy in the present suit relates solely to the ques- 
tion, what does Damodarpur Lakhawar denote ? 

lt should be noted here that the rental fixed for the mokarari was 
Rs. 2,701 per annum. 

Raja Krishna Pratap Sthai, the grantee, appears to have taken 
possession, under the potta, of the properties conveyed to him, 
thereunder by Ran Bahadoor Singh. The plaintiffs’ claim that 
under the designation of Damodarpur Lakhawar only ove village 
was granted to Raja Pratap Sahai and that the grantor retained 
possession of the other two, viz. Lakhawar Khas and Lakhawar 
Faridpur, and that they on the 24th January, 1914, obtained a grant 
of the same from the present owner of the 73 annas share of the 
Tikari estate within whose property these villages lie ; and they 
ask, as against the first defendant, the representative of Raja Krishna 
Pratap Sahai, recovery of possession of these two villages with mesne 
profits. The defendant No. 2 is the present possessor of the 75 
annas share and she supports the plaintiffs’ claim. 

_ The contesting defendant on the other hand, alleges that “ in 
the mofassil all the three villages are known by the name of Damo- 
darpur Lakhawar,” that they were “ measured together” (in the 
survey of 1843) and that all three were entered under the name of 
Damodarpur Lakhawar in the zemindari office of the Tikari Raj ; 
and he claims that what was grinted to Raja Krishna Pratap under 
that name was not one village only but all the three bearing 
the common 4esignation of Lakhawar. He further alleges 
that the grantee and his heirs have ever since. been in 
possession of the three villages and that the present suit 
has been falsely insticuted against him. As already stated the sole 
question at issve between the parties is what does the name 
Damodarpur Lakhawar denote; in other words, whether it refers 
to only one village or to the three villages together. 

This i is an aciion in ejectment ; in the proceedings under section 
145 of the Criminal Procedure Code in 1,12 the defendant- was 


found to be in possession of the villages in dispute, against the claim 


of the plaintiffs; and in the cadastral survey proceedings taken 
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under the provisions of the Bengal Tenancy Act of 1885 they again 
failed: to establish their allegation. Their failure in tose proceed- 
ings led in fact to th? institution of the present action in August 
1914; The onus thus lay heavily on the plaintiffs to show that the 
defendant was not in possession of thase properties by virtue of the 
title he alleges, And this they could easily have done, in order 
to shift the onus, by ‘proving that the rent for the two mouzahs 
was paid separately into the estate offi:e, and that the three villages 
were separately entered in the estate recoris. Their Lordships have 
not observed in the judgments of the Courts in India a reference to 
this aspect of the case. 

In both the Courts the matter in controversy has been dealt 
with as involving a simple construction of the words of the pottah. 
Both the Subordinate Judge and the learned Jidges of the High 
Court of Patna have found that the three properties form separate 
‘mouzahs, thatthe two disputed villages are not appurtenant hamlets 
(Dakhilis) of Damodarpur, that consequently what was granted 
under the pottah was only one village specifically named in the 
grant. They putaside the documentary evidence adduced by the 
defendant of the dealings with the three mouzahs as a composite 
property, mainly on the ground ofa lacuna in the evidence which 
made the transactions look suspicious. 

The Subordinate Judge decreed the plaintiffs’ claim, and his 
decree has been affirmed by the High Court, though it has held 
he‘had fallen into‘error on several findings of fact. 

The present apppeal to His Majesty is from the judgment and 
decree of the High Court. 

In dealing with this: case it is necessary to bear in mind two 
undisputed facts. First, that in the survey of 1843 the lands of 
the three mouzahs were ‘measured together. Tne learned Judges 
of ‘the ‘High Court find it impossible to say why this was done. 
-But -Exhibit 144, the memorandum on the kha€ra map prepared 
by the Amin for purposes of the regular survey, which was to follow, 
Contains the explanation. The three mouzahs were measured lo- 
-gether, as the lands were internixed (Jak&/ut). In this circum- 
stance may be found the key to the whole history of these villages, 
Though the‘areas found on measurement arè given separately, all 
three bear the’same number in the Collector's register, 

The appellate Court thinks that this is due to the fact that the 
three villages'appertain to ofie mahal. This explanation seems hardly 
well‘founded. “Besides, were -this the corect ‘view, ‘all the other 
‘villages described in Exhibit ‘144° which also bear the name of 
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P. C. Lakhawar would have borne one and the same number. Their 

1323; Lordships have no doubt that the three Makāłut villages bearing 

4 Raja Indrajit one number in the Collector's register were regarded as one com- 

v. posite revenue unit. The revenue assessed on these mouzahs 

Amar Singh. appears also to be a consolidated amount. l 

bir. Ameer Ali. 

eee As stated already the grant was made on the 30th May, 1880. 


In it the name of the property is given as “Damodarpur Lakhawar.” 
In the schedule which contains the details of the mouzzhs the 
names of the Thikadars (lessees), who were in possession at the 
time and the Jama at which settlement was made are set out. The 
particular property forming the subject of the grant is described 
thus: “ Damodarpur Lakhawar, Pargani Okri, Mahal Sufi, District 
Gaya.” 

Twelve years before viz, on the 5th April, 1868, Rani Sunit 
Koer, the second widow of Raja Mole Narain Singh, had granted to 
one Ram Sahai, whose name appears as lessee in the list attached 
to the potta of 1820, a lease of 714 annas share of 6 mouzahs for 15 
years at a yearly rental of Rs. 757. In this document also the pro- 
perty is described as Damodarpur Lakhawar. On the 15th Septem- 
ber, 1875, Raja Ran Bahadoor himself granted to one Mohar Sing 
a potta for 13 years in respect of the remaining 814 aonas share of 
the same villages at a rental of Rs. 749—thus making a total of 
Rs. 1,506 for both shares. On the 23rd January, 1880, shortly before 
the compromise in the suit of 1875 Ran Bahadoor Singh gave to one 
Harihar Narain Singh, whose name also appears in the list attached 
to the potta of the 3oth May, 1880, an usufructuary lease for 15 
years. In the kabuliat executed by Harihar Narain Singh, the 
component parts of Damodarpur Lakhawar are for the first-time 
specifically set out. It recites that he hal “obtained a Thika settle- 
ment of the whole and entire 16 annas of Mauza Lakhawar Khas, 

- Lakhawar Makhlut Damodarpur, Lakhawar Makhlut Faridpore, 
Mahal Sufi, Pargana Okri, District Gaya, original with dependencies, 
on a fixed and consolidated Jama of Cos., Rs. 1,495,” together with 
certain other items, amounting tin the aggregate ‘to Cos., Rs. 1,507. 
After giving other details it goes on to state that :— 


Under the Order of the authority for the time being, resting ; 
with me the Thikadar, on payment of Cos. Rs. 10,800 as Zarpeshgi 
bearing interest at 8 annas per cent. per mensem, according to 
Katowli Satawa [#.¢., usufructuary mortgage] account given below, 
and Rs. 501, as Zarpeshgi bearing no interest, to be set’ off at.the end 
of the term, from Sarkar Raja Ran Bahadur Sing’) .,.....for a tetm, 
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of 1y years, I shall take and hold possession of the leasehold 


, properties. ..... sear 


A schedule is attached to this document showing the annual 
rental of the properties of which Harihar Narain Singh had obtained 
the lease, the -deductions to be made therefrom on account of 
interest, the amounts to be deducted on account of principal, and 
the balance remaining therefrom, which was to be paid to the 
mokararidar, the grantee under the potta of 1880. This document 
would go to show that what was granted in 1880 referred 
to all the three villages which were grouped under the one 
name of -Damodarpur Lakhawar, and would be conclusive on 
the point in controversy. But both the Subordinate Judge and the 
learned Judges of the High Court think, as already mentioned, that 
there was a gap in the evidence which the defendants had failed 
to supply and that therefore the story that the grant included all 
three mouzahs could not be true. On this point the Subordinate 
Judge expresses himself thus :— 

‘ Thus the grantor of the lease as shown by Exhibit 15 makes 
a clear profit of about Rs. 6,000 by way of interest over the Peshgi 
money received, and he takes about Rs. 8,000 more as Peshgi 
. money than that in Exhibits L and G ; under such ciicumstances 
. simply because the rental in Exhibit 15 happens to be Rs. 1,507 
and 30 Mds. of rice almost equal to what there is in Exhibits L 
and G it cannot follow that the same profit accrued to the landlord, 
and therefore the same property was leased out in Exhibit 15 as in 
Exhibits L and G. In fact the landlord for apparent larger profits 
might have reduced the rent and might have granted three villages 
by Exhibit 15 and as the profits was not so much before he took 
larger rent and granted only one village and 74 annas of Ampathua 
for almost the same rent.” 

The learned Judges of the High Court take a similar view. 
They say : 

« Now there is evidence to show that the portion of the Jama 
which was to beset off in favour ofthe Tlkari Raj against the 
Zarpeshgi was actually set offi but tnere is nothing to show that any 
corresponding set off was ever made by the Tikari Raj in favour of 
the Tamkuhi Raj (the appellant), The only conclusion to be drawn 
from this is the conclusion drawn by the learned Subordinate Judge, 
viz., : that the Tikari Raj was getting the benefit of theeset-off and 
that the Tamkuhi Raj was not in possession of the three Mouzas 
but of only one. Even if the Tamkuhi Raj did take the whole of 
the cash rent from the Ticcadar, however, this also would show 
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nothing. Under his Mokarari the Raj of Tamkuhi was to: get a 
clear profit of Rs. t,t5t-12 a year after deduction of - Mokarari : rent. 
Now the highest amount that in any year was ever payable by 
Harihar Narain to the Tikari Raj‘was Rs. 708 ro, so that even if the 
Tamkuhi Raj took the whole of this su n it:was less than the-whole 
amount to which it was entitled under the Mo'carari, and the fact of 
taking it all would notin any way show that it had possession 
of the Mouzas in suit.” 

The conclusion of the Indian Courts being‘thus based on the 
absence of evidence on the part of the defendant to show what 
arrangement had been made by Ran Bahadoor ‘Singh in respect of 
the demands of Harihar Narain Singh, ‘who held the ‘usufructuary 
mortgage, the appellant tried to trace further transactions to ‘eluct- 
date the gap to which the Su'ordinate Judge ani ths:High Court 
referred, and on which practically the case was decided. Tt appears 
that before judgment was delivered by 'he High Court he traced, 
after diligent search, certain documents cottemporaneotsly execut- 
ed by Ran Bahadoor Singh by which he had made effective provi- 
sion for meeting the demands of the usufructuary mo-tgagee-and 
the claims of the mokararidar; and obtained copies ‘from the 
registry office where the documents executed by'' Ran‘ Bahadoor:’ 
Singh were registered, and applied to the appellate Court for their 
admission as material evidence in proof of his case. One of.these - 


_ documents is the Hukumnamah (authority) addressed by Ran ‘Baha- 


door Singh to Harthar Narain Singh which bears date the 31st May, 
1880 The other isa Zunkhkak or aithorisation addressed by Raja 
Ran Bahadoor to one Telkhari Singh dated the 24th January, 1880. 
Telkhari Singh appears to have been a lessee of certain mouzahs 
belonging to Ran Bahadoor Singh and direction to him is in' these 
terms :— 

“Whereas Harihar Narain Singh, son of Babu. Mukha Singh, 
resident of Bishwnpore Pandui Pergunnah Ekil District Gaya by 
occupation zamindar has been granted’a lease ‘for'a term ’of'rs years 


` in respect of 16 annas of Mouzi Kags Lakhwar Lakh var’ Makhlut 


Damodarpore Lakhwar Makhlut Faridpore Mahal Sufi ‘Pergiinnah 
Ekil Distt Gya original with depe:dencies at an annual Jama-of 
Rs. -507/- of company’s coins, in cish Mal with Abwab- and‘30 
Maunds of sunned*rice from 1296 to 1310 ‘for a ‘consideration of 
Rs. 10 878/ as an advance bearing interest ‘at the rate of -J8- “per ` 
mensem as per Katwa Salwa Account and Rs: 56t/. ‘as advance ‘bear 
ing no interest to be set off against the rent of the'last year ‘df'-the 
term. And Rs. 5520/11/-as is the interest on the ‘said’ advaboe 
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bearing interest from November 1287 to rags the period of dis 
possession and the payment of that amount is necessary. Therefore 
it is written to you that: you should pay the said Rs, 5520/- as per 
details out of ‘the rental in respect of Bhekhdharaut Mahal Sufi 
Perg. Bhelawar the leasehold village, year after year to the said 
lessee (Harihar Narain Singh) after obtaining receipt.” 


The Hukumnamah directed to Harihar Narain Singh bears 
date the rst June, 1880, namely the day after the Mokurari potta 
of the 30th May, 1880, in favour of Raja Krishna Pratap Sahai. The 
document runs thus :— 

“T'o 


“Sri Harihar Narain Singh, son of Mukhi Singh, resident of 
Mouzah Bishuopur Pandul, Pergunnah Ekhil, District Gaya and 
Thikadar in respect of 7 as 6 pies out of the entire 16 annas of the 
Mouza Damodarpore Lakhwar and Lakwar Khas, Pargunnah 
Okri and of 8 annas 6 pies of the said villages in all 16 annas of 
the said villages by occupation zemindar.” 

Then it goes on to say :— 


“‘Whereas:the 16 annas of Mouza Damodarpur Lakhwar and 
Lakhwar Khas original with dependencies together with Mouzah 
Mohamadpur Khurd and Mohamadpur Kalan and Manikpur Bahari 
bearing an annual fixed Jama of Rs. 2701-12, half of which is Rs. 
1350-14 as according to the currency have been given in perpetual 
mokara ri commencing from 1288, from generation to generation, from 
progeny to progeny, from heirs to heirs, from successor to succesors 
without any. provision for forfeiture, cancellation and resumption 
from the Sirkar of this estate, in favour of Raja Krishna Pertap 
Bahadur Sahi, son of Raja Kharga Bahadur Sahbi, resident and 
proprietor of Raj Reyasat Tamkohi, Pergunnah Sidhua Jobna, 
District Gorakhpore under a Mokurrari deed dated this day. Hence 
it is-given to you in writing that you should pay and deliver Rs. 
1507 mal (rent with cesses in cash) and 30 Maunds of Arwa rice the 
rent of the said Mouza due from you, -commencing from 1296 Fasli 
to 1310 Fs, up till the terms ôf your Thika, to the officers of Raja 
Krishna Pertap Sahi, Mokurraridar from year to year, from season to 
season, from-kist to kist in accordance with the conditions and terms 
of Kistbandi embodied in Thika Kabuliyat. And in case of the 
non-payments of the rentals specified to the extent of cash as set 
forth above.” 


There can be no question as to the genuineness of these docu- 
ments. They appear to have been duly registered on their execu- 
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tion, the copies produced have been obtained from the registry 
office under the rules and regulations framed by authority. The 
only question is whether they can be admitted as evidence. If 
they are admissible they place beyond dispute the fact that the 
grant was in respect of all three villages which are known under the 
composite name of Damodarpur Lakhawar. But the learned Judges 
have held that they had no jurisdiction under rule 27, order 41 
of the Code of Civil Procedure Act, 1908, to admit in evidence 
these documents. 


Rule 27 runs as follows :-— 


(1) The parties to an appeal shall not be entitled to produce 
additional evidence, whether oral or documentary, in the Appellate 
Court. But if— 


(a) the Court from whose decree the appeal is preferred has 
refused to admit evidence which ought to have been admitted, or 


(6) the Appellate Court requires any document to be pro- 
duced or any witness to be examined to enable it to pronounce 
judgment, or for any other substantial cause, 

The Appellate Court may allow such evidence or document to 
be produced, or witness to be examined.” 


The matter does not come under clause (a). With regard to 
clause (4) the High Court construed the rule with the assistance 
of the decision in Kessowjt Issuer v. The Great Indian Peninsula 
Railway (1), that itimphes a prohibition against the admission of 
addıtional evidence except where the appellate Court has itself 
discovered some inherent lacuna or defect, and required evidence 
to fill up the gap or remedy the defect. They have apparently not 
considered the question that the suitor may be entitled for any 
“ substantial cause ” to apply to the Court for the admission of such 
additional evidence. The case of Kessowji Isser v. Great Indian 
Peninsula Railway (1), ou which the learned Judges have relied, 
was peculiar in its character. A suit had been broaght on the 
Original Side of the Bombay High Çourt against the Great Indian 
Peninsula Railway to recover damages for injuries sustained in 
consequence of an accident occasioned by the laches of the officials 
of the Railway. The suit had been decreed by the Court of first 
instance ; 3 the Railway Company then, on discovery of some new 
evidence, applied for a review of judgment before the learned 
Judge who had decreed the claim ; he refused the application. Then 


(1) (1907) L. R. 34 I. A. 115. 
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the Gompany. filed an appeal, and applied to the High Court in its 
appellate jurisdiction for leave to produce the same evidence they 
had presented to the first Court and which had been rejected. The 
High Court not only gave permission to the appellants in that case 
to produce the evidence, but extended the permission to other 
evidence. As this Board pointed out the procedure adopted by 
the appellate Court was quite irregular. In the course of their 
Judgment the Board laid stress on the limitations to the power of an 
appellate Court to require additional evidence on their own motion 
to supplement what had been produced by the parties. In their 
Lordships’ opinion Kessvwyt’s case (1) has no bearing on the pre- 
sent debaze. In this connection it may be useful here to refer to 
the remarks of Lord Westbury in tne case of Sreemanchunder Dey v. 
Gopaulchunder Chuckerbutty (2) where, dealing with the power of the 
appellate Court to require additional evidence under the provisions 
of the cognate section, S. 355, in the Civil Procedure Code of 1859, 
he said as follows :— 


“ When the matter came up by appeal to the High Court, the 
High Court was dissatisfied with the reasons given by the Court 
below, and with the evidence taken in it ; and the High Court, acting 
apparently ew. mero motu, and not at the instance of the parties, deter- 
mined to take original evidence anew, by the examination of other 
Witnesses. [t is a power given by the Code to the High Court, which 
may be very wholesome; but it is desirable that the reasons for exer- 
cising that power should always be recorded or minuted by the High 
Court on the proceedings. A power of that character should be exer- 
cised very sparingly, because, where it is done not at the instance of 
the parties but at the suggestion of the Court itself, witnesses may be 
called who are not the witnesses that the parties themselves would 
have thought fit to adduce ; and it is possible (which appears to be 
the case here) that the new original inquiry by the High Court 
may be in itself imperfect, and not sufficiently exterfSive to answer 
the purposes of justice.” 


Bothin the cases of Sreemanchander Dey v. Gopaulchunder Crucker- 
butty (2) and Kessowji Issur v. Great Indian Peninsula Railway (2) 
their Lordships were dealing with the power of the appellate 
Court to require evidence to be produced for the pyrpose of enabl- 
ing the Court to pronounce judgment. Those cases did not refer 
tothe right of oneor other of the parties to produce evidence 


which he considered essential for the determination cf the action. ` 


(1) (1907) Le R. 34 1. A. 115. (a) (1866) 11 M.I. A. 38. 
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the present case an appeal had been preferred and a review, there- 
fore, was out of the question ; and the defendants took the only 
and proper course, viz. : to apply to the High Court, which was in 
possession of the case, to admit the additional evidence either under 
the general principles of law or under the specific provision of rule 
27, which lays down that the appellate Court may for any other 
substantial cause (viz: other than those particularly specified) 
` allow such evidence or documents to be produced or witnesses to 
be examined. Rules of procedure are not made for the purpose of 
hindering justice. As the application is now before their Lordships 
for the admission of the documents to which reference has already 
been made, it is desirable to observe that there is no restriction on 
the powers of the Board toadmit such evidence for the non-pro- 
duction of which at the initial stage sufficient ground has been 
made out. It is only necessary to refer to page 285 of Mr. Bent- 
wich’s “ Privy Council Practice” where he has set out the cases in 
which the power has been exercised. ; 
Their Lordships, therefore, have admitted the two documents 
in respect of which the application is made, and on these two docu- 
ments they have no doubt that Ran Bahadoor Singh, by the words 
“ Damodarpur Lakhawar,” denoted all the three villages, and that 
he purported to give, and gave in mokarari all three of them to the 
grantee. On the whole, therefore, their Lordships are of opinion 
that the decrees of the Courts below should be set aside and the 
plaintiffs’ suit dismissed. The appellant will be entitled to his costs 
both here and in. the Courts 1n India, and their Lordships will 
humbly advise His Majesty accordingly. 


Hy. S. L. Polak : Solicitor for the Appellant. 
W. W. Box & Co.: Solicitors for the Respondents. 
K. V. L N. Appeal allowed. 


fs. CCCI, 
CRIMINAL REFERENCE. 


Before Mr. Justice Newbould, and Mr. Justice Sukrawa rdy. 


Hist COURT. 


LALIT MOHAN BHATTACHARJEE 
v. 
NANI LAL SARKAR AND ANOTHER.* 


Furisdiction—Order directing summons, if can be recalled —Criminal Procedure 

Code (Act V of 1898), sections 202, 204, 369. 

A Magistrate has jurisdiction to rescind an order under section 204 Criminal 
Procedure Code directing issu: of summons agaiast an accused person and direct a 
subordinate Magistrate to hold an enquiry under section 202. An order under 
section 204 is not a judgment to which the provisions of section 369 of the Code 
ere applicable. 


Reference under section 438 of the Code of Criminal Procedure. 


Babus Debendra Narain Bhattacharjee and Bibhuti Bhusan 
Lahiri for the Accused Nani Lal. 


The following judgment was delivered : 


This is a Reference from the District Magistrate of Howrah 
recommending that in the alternative one of the two orders by the 
Sub-Deputy Magistrate of Uluberia be set aside. A complaint was 
made before that officer on the 22nd December and he passed an 
order directing that the two accused persons be summoned, Sub- 
sequently on that date one of the persons against whom summons 
had been ordered to be issued appeared and laid a cross complaint. 
The Magistrate then rescinded the order passed by him and sent 
both the cases toa subordinate Magistrate for a local enquiry and 
report. The learned District Magistrate recommends that either the 
_ order directing the issue of summons or the order rescinding that 

order should bs set aside on the ground that the Magistrate having 
formed an opinion that summons should issue under section 204 
Criminal Procedure Code cannot rescind that order and direct 
the holding of an enquiry under section 202. We are unable to 
accept the recommendation of the learned District Magistrate. The 
order passed by the Magistrate under section 204 was certainly not 
a judgment to which the provisions of section 36) Criminal Proce- 
dure Code would be applicable. There is nothing in the Code 
which forbids the Magistrate to reconsider an order of this kind on 


Criminal Reference No. 27 of 1923 by the District Magistrate of Howrah 
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sufficient grounds. Inthe present case we think that the . order 


passed by him was a right and proper order and that it was not 
made without jurisdiction. We accordingly are unable to accept 
this Reference. 


Let the papers be sent down at once. 


A. T. M. Reference rajected, 


CRIMINAL REVISION. 


Before Sir Lancelot Sanderson, Knight, Chief Justice, and 
; Mr. Justice Cuming. 


PULIN BEHARY DEY AND ANOTHER 
2. 
ASHUTOSH GHOSE.* 


Transfer — Reasonable apprehension— Procedure. 


The apprehension of the accused that the Magistrate may have some bias 
in favour of the complainant, must be reasonable. To find out the reasonableness, 
the Court is to ptace itself in the position of the accused and Jook at the matter 
from his point of view. 


Application for Revision by the Accused. 


Babus Manmatha Nath Mukherjee and Satyendra Nath Mukher- 
jee for the Petitioners. 


Babus Dasarathi Sanyal, Troylokya Nath Ghose and Manmatha 
Nath Roy (Jr.) for the Opposite Party. 


The judgments of the Court were as follows : 


Sanderson, C. J.: This is 4 Rule calling upon the District 
Magistrate and the opposite party to show cause why the case 
should not be transferred from the Magistrate who is trying the 
case to some other Magistrate rompe gg: to try the same, 


#Criminal Revision No.-648 of 1923, against the order of A. C. Dutta Esq, . 
Additional District Magistrate of 24-Perganas, dated the 19th June, 1933, rejects 
ing the petition for transfer of the case pending in the Court of Mr. D. J. Cohen, 
Honorary Magistrate of Alipur. 


Vor. XXXIX.] '  - -HIOH COURT. - 


“The only ground which, in my judgment, it is necessary to con- 
sider in respect of this matter is that the petitioner has alleged that 
the Magistrate’s brother has been active in certain electioneering 
matters and that. the complainant has been closely connected with 
the Magistrate’s brother in that respect and that the Magistrate him- 


self is assisting his brother in this electionesring, chiefly by way of - 


canvassing. 

I am prepared to accept what the Magistrate has said in his 
explanation : and, it must be clearly undérstood that the making of 
this Rule absolute does not cast any slur whatsoover upon the 
Magistrate or upon the conduct of the case by him. But it is clear 
that the petitioners have some apprehension that the Magistrate, 
perhaps unconsciously, may have some bias in favour of the com 
plainant : and, the question which I have to consider is whether it is 
possible for me to say that apprehension, is not reasonable. These 
q'lestions in my judgment, are always difficult ; because the matter 
does not depend upon the way in which J should regard it myself. 
1 have to try and place myself in the position of the accused person ; 
and, look at the matter from his point of view. Having regard to 
the matters to which I have referred and looking at the matter from 
the point of view of the accused persons, Iam not prepared to 
hold that the apprehension, which they undoubtedly have, cinnot 
be a reasonable one. 

The result is that in‘my judgment this Rule must be made abso- 
lute and the. case must be transferred to the file of some other 
Magistrate competent to try ite Such Magistrate will be appointed 
by the District Magistrate. 


Cuming, J.: I agree. 


ER Rule made absolute. 


(d 
Before Mr. Justice C, C. Ghose and Mr. Justice Cuming, 


GARIBULLA AKANDA 
2. 
SADAR AKANDA AND OTHERS * 


Procedure—Simultancous trial —Irregularity. 


On account of fight between the.petitioner (G) and his“ men on one side and 


"Criminal Revision No. 447 of 1923,. against ‘the order of Babu R. L. De, 
Sudder Sub-Divisional Officer of Dinajpur, dated the 7th February, 1923. 
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P and others on the other side (opposite party), criminal cases were instituted. 

M, cousin of P, also instituted a criminal case against G for fighting.- 
Evidences were adduced by G and P respectively in their own cases. The hear- 
ing of the two cases was taken up simultaneously and the evidence adduced ‘in 
one case was considered in dealing with the case brought by the other party. 
G’s case was dismissed under section 203 of the Code of Criminal Procedure. 
In P’s case the charge was framed, andin M’s case, seven prosecution witnesses 

were examined : 

Held, that the procedure followed was irregular. 

That the two cases should not have been heard at one and the same time. 
That the Court was wrong in considering the evidence in one case for the purpose 
of coming to a cOnclusion in the other. 

That G’s case should be kept pending. That the order passed in G’s icase 
under section 203 of the Code of Criminal Procedure should be set aside. 

That P’s case should be taken up first and after that orders should be passed 
in G’s case. 

Application for Revision under sections 435, 437 and 439 of the 
Code of Criminal Procedure by the Complainant. 


Complaint of offences under sections 1 47,325, 323 and 447 of the 
Indian Penal Code. oS 

Babus Narendra Kumar Bose and Debendra Narain Bhatta- 
charjee for the Petitioner. 

Babu Manmatha Nath Mukherjee for the Opposite Party. 

The judgment of the Court was as follows ; 

The facts connected with this Rule, shortly’ stated, are as 
follows :— 

There was a fight on the zoth of November, 1922, between two 
parties, namely, Garibulla and his men on one side and Painuddin 
and others on the other side. Both parties instituted criminal 
cases in Court, having first made reports at the thana soon after the 
occurrence on the arst November, 1922. The petitioner, Garibulla, 
complained befoge the Sadar Sub-Divisional Magistrate of Dinajpur 
against Painuddin and certain other persons, This complaint was 
referred to the Police for investigation on the 2nd December, 1924. 
Painuddin lodged a complaint in Court against Garibulla and this 
also was referred to the Police for enquiry and report. The Police 
sent in two reports. The correctness of the report sent in the cage 
of Garibulla was challenged by the latter. Thereupon, it appears, the 
parties Were asked to prove their respactive versions of the two cases. 
On the 22nd December, 1922, one Matnulla complained before the 
Sadar Sub Divisional Oficer against the petitioner Garibulla, Gari- 
bulla adduced evidence in his own case and Painuddin also; adduc- 
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ed evidence in his own case. The procedure which was adopted 
by the Magistrate, it appears, was this, ie., the hearing of the two 
cases was taken up simultaneously and the evidence adduced in one 
case was considered in dealing with the case brought by the other 
party. That this was the procedure which was virtually adopted is not 
disputed. Garibulla’s case was dismissed under the provisions of 
section 203 of the Code of Criminal Procedure. In Painuddin’s 
case the charge has been framed, and in Mainulla’s case it is said 
that seven prosecution witnesses have been examuned. 


Now, there can be no doubt that the procedure referred to 
above was irregular ; we are of opinion that the two cases should 
not have been heard at one and the same time and the Magistrate 
was wrong in considering the evidence in one case for the purpose 
of coming toa conclusion in the other. It follows, therefore, that 
in the circumstances which have happened, the order passed in 
Garibulla’s case under section 203 of the Code of Criminal Proce- 
dure must be set aside. That case will be kept pending for the 
present. 

We think the Magistrate should finish the case instituted by 
Painuddin, in which a charge has already been framed. After that 
case is finished, the Magistrate will pass orders in the case of Gari- 
bulla, in which we have just set aside the order of dismissal. 

The Rule is accordingly made absolute in the light of the 
remarks made above. 


A. T. M, Rule made absolute. 
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Before Sir -Asutosh Mookerjee, Knight, Judge, and 
- Mr. Justice Rankin.. 


JONARDI MANDAL 
9. 
ANADI NATH RAY AND ANOTHER." 


Second appeal—Bengal Tenancy Act (VIU of 1885\, section 153—-Rate of rent. 


Where the dispute is, whether the rent is payable in respect of Jand aad trees 
at the rate of Rs. 7 as alleged by the plaintiff or Rs.'5 as alleged by the defendant, 
the decision on the question relates to the amount of rent annually payable and 
section 53 of the Bengal Tenancy Act is no bar to second ‘appeal: $amadar v. 
Raja Jagat Kishore (1) distinguished. ; 


Appeal by the Defendant. 
Suit for rênt. 


The primary Court passed a modified decree. On appeal, the 
suit was decreed. in full. On second appeal, the appeal was dis- 
missed on a preliminary ground by the following judgment of 


Cuming, J.: In the suit out of which this appeal. has arisen 
the plaintiffs sued for rent, cesses and damages for the years 1320 
and 1323 in respect of two jamas—one of Rs. 5 for a certain plot of 
land and another of Rs. 2 for plum trees standing on the land. The 
defence of the defendant was that there was only one jama under 
the plaintiffs of Rs. 5 which included the plum trees on the land 
and that the trees were not separately assessed at the jama of Rs. 2 
a year. l 

The trial Court found that there was only one jama of Rs. 5 
and decreed the plaintiffs’ suit in part. On appeal the learned 
Subordinate Judge held that there were two jamas : one of Rs. 5 for 
the land and the other of Rs. 2 for the plum trees on the land. 

The defendant has appealed. 

A preliminary objection has been raised that no appeal lies in 
view of the provisions of section 153 of the Bengal Tenancy Act. 
Now it does not appear that the present appeal raises any question 


Letters Patent Appeal No. 33 of 1922, against the decision of Mr. Justice 
Cuming, dated the ag9th March, 1922, ın Appeal from Appellate Decree No. 1662 
of 1920, against the decree of Babu Satis Chandra Basu, Subordinate Judge of 
Maldah, dated the rzth February, 1920, modifying that of Babu Susil Chandra 
Mitra, Munsiff of Nawabgunj, dated the 16th January, 1919. 

+ (t) ae) 23 C. L. J. 557. 
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relating to title to land or to some interest in land as between parties 
having conflicting claims thereto, or a question of right to enhance 
or vary the rent of a tenant or a question of the amount of rent 
annually payable by a tenant. The question in this case was 
whether there was one jama of Rs. 5 or whether there were two 
jamas, one of Rs. 5 and the other of Rs. 2. In such acase I do 
not think that an appeal lies to this Court. 


The appeal is therefore dismissed with costs. 


Against this decision, the defendant appealed under clause 15 of 
the Letters Patent. 


Babu Nishith Nath Ghatak for the Appellant. 
Babu Ramani Mohan Chatterjee for the Respondents. 
The judgment of the Court was delivered by 


Mookerjee, J: This is an appeal under clause 15 of the Letters 
Patent from the judgment of Mr. Justice Cuming in a suit for arrears 
of rent. 


The claim was valued at less than Rs, roo. A second appeal to 
this Court would accordingly be barred under section 153 of the 
Bengal Tenancy Act, unless one or other of the special circum- 
stances mentioned in that section was proved to exist. Mr. Justice 
Cuming came to the conclusion that there were no such special 
circumstances and that the appeal was consequeatly incompetent. 
In this view he dij not consider the appeal on the merits. We 
are of opinion that this view as to the nature of the decree under 
appeal cannot be supported. 


The defendant holds under the plaintiffs a parcel of land and the 
plum trees thereon. The case for the plaintiffs is that the land was 
settled first at the rate of Rs. 5 a year and that the trees were settled 
thereafter at the rate of Rs 2 a year. The plaintiffs accordingly 
claimed rent for the years in suit at the rate of Rs 7 a year for the land 
and the trees. The defendant contended that there was no separate 
settlement in respect of the trees and that the rent of Rs. 5 covered 
both the land and the trees. The trial Court came to the conclusion 
that the defence had been established and madea decree for rent 
at the rate of Rs. 5 a year. The plaintiffs appealed. The Subor- 
dinate Judge held that the rent of Rs. 5 covered the land only and 
that an additional rent of Rs. 2 was payable th respect of the trees. 
He accordingly modified the decree of the primary Court and made 
a decree for rent at the rate of Rs. 7 for the land and the trees. 
The defendant has appealed to this Court. 


335 


Civic. 


2933. 


toned { 
Jonardi 
@. ‘ e 
Anadi, . 
Cuming, Fa 


January, 10. 


_. 336 


Civi1, 


‘t993. 
ee i 
Jonardi 
o ° 
Anadi. 


e 
Mookerjee, 9. 


THE CALCUTTA LAW JOURNAL. (Vou. XX KIX 


It is plain that the decree of the Subordinate Judge did decide 
a questio: relating to the amount of rent annually payable by the . 
tenant, if not also a question relating to ticle or sone interest in land 
as between parties having cənfi:cting clins; thereto But our attention 
has been invited to the case of Jam idar Singt v. Raja Jagat Kishore 
Acharya Chowdhury (1) as an authority for the cortrary view. 
We are of opinion that the case mentioned is clearly distinguishable. 
It was there ruled that the bar created by section 153 cannot 
be avoided merely by the inclusion ofa money claim in a suit for 
rent where the claim for rent is less than Rs. too. Inthe present 
case, if we look at the conduct of the parties, the dispute really is, 
whether the.rent is payable at the rate of Rs. 7 aa alleged by the 
plaintiffs or Rs. 5 as alleged by the defen Jants in respect of the land 
and trees in suit. Consequently the appeal was competent. 

We have considered the judgment of the Subordinate Judge on 
the merits and have come to the conclusion that the matter re: 
quires examination. His conclusions are based i. the miin on cər- 
tain collection papers. There was a question between the parties as to 
whether thése identical collection papers hid or had not been pro- 
duced in their entirety in another suit in the District Court. The 
first Court was not satisfied that th y had been so produced. The 
appellate Court thought that they had-been. We are of opinion 
that this matter requires further enquiry. 

The result is that this appeal is allowed, the decree of the Subor- 
dinate Judge set aside and the case remanded to him in order that 
the appeal may be reheard Gn the merits in accordance with law. 
He will take evidence upon the question whether the collection 
papers relied upon by the plaintiffs were in fact produced in their 
entirety in the other suit; and if so, what bearing they had upon 
the present case. The appellant is entitled to the costs of this 
appeal. The costs oféhe appeal before Mr. J istice Cuming will 
abide the result. 

A. T. M. Appeal allowed : Case remanded. 

(1) (1916) a3%C.$L J. 557- ' l 
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Before Sir Asutosh Mookerjee, Knight, Judge, and 
Mr, Justice Rankin. 


ISWAR CHANDRA NATH AND ANOTHER 
2. 
GOUR SUNDAR NATH AND ANOTHER.” 


Estoppel—Representation——Lease. 

The predecessor in interest of the plaintiffs granted a lease for a term of 20 
years to the predecessor of the defendants, on receipt of a certain amount of 
premium. The lease expressly provided that the grantee would have the status 
of a raiyat. The heirs of the grantee remained in possession after the death of 
their predecessor, which took place sometime after the expiry of the lease. The 


plaintiffs instituted the present suit on the ground that the defendants were under- 
raiyats, and their holding was determined : 


Held, that the doctrine of estoppel applied and the plaintiffs were not com- 
petent.to prove that the status of the original grantee was other than what was 
described in the grant: Baman Das v. Nilmadhab (1). 


Appeal by the Plaintiffs. 
The material facts appear from the following judgment of 


B. B. Ghose J.: This appeal arises out of a suit for ejectment 
which was dismissed by the lower appellate Court. The case came up 
before this Court once before when it was remanded for trial on the 
question as to what was the nature of the interest of the defendants. 
It was further directed in the remand order “if it is found that 
the defendants’ interest is not a rayati, then it will be necessary to 
deal with the questions whether the pattah Ex. B. can be received 
in evidence and whether facts are proved which warrant a finding 
that the plaintiffs are estopped from denying the defendants’ right 
to remain on the land.” At the trial of the case after remand, the 
learned Subordinate Judge found that the interest of the plaintiffs’ 
predecessor was that of a raiyat and that of the defendants’ predeces: 
sor was found to be korfa or under-raiyatee. @&he matter in dis- 
pute arises from the terms of a lease which is marked Ex. B. 
There the plaintiffs’ predecessor described himself asa Bishwiv. 
The controversy between the plaintiffs and the defendants is as to 


*Letters Patent Appeal No. 45 of 1922, against the decree of Mr. Justice 
B. B. Ghose, dated the gth May, 1922, in Appeal from Appellate Decree No. 20231 
of 1920, against the decree of Moulvi Abdul Khalique, Subordiyate Judge of 
Noakhali, dated the 1st May, 1920, affirming that of Babu Tribhubaneswar Roy, 
Munsiff of Sudharam, dated the 12th May, 1917. 

(1) (1916) 1. L. R. 44 Cale.gg7t ; 24 C. L. J. 5430 
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the meaning of this word. The plaintiffs say that it means a raiyat ; 
the defendants say that it means a tenure-holder. The learned Judge 
of the lower appellate Court was unable to decide upon the evi- 
dence as to the meaning of that word. He says “ I have not been 
able to trace the origin of the word Bishwin and neither parties 
have placed before me any book of authority to show the meaning 
of the word.” He however accepted the entries in the record of 
rights as evidence on behalf of the plaintiffs which record of 
rights was’ prepared after the disposal of this suit by the 
trial Court ; and, upon the basis of those entries, the learned Judge 
held that the plaintiffs were raiyats. The defendants respondents 
have taken exception to the procedure of the learned Judge in 
receiving those entries in evidence on the ground that the remand 
order of this Court did not warrant the acceptance of fresh evidence, 
I think, however, that there being no direction to the contrary in 
the order of this Court, it was open to the learned Subordinate 

Judge to accept fresh evidence in the exercise of his discretion 
and there can be no valid objection to such a procedure. 

The real question in dispute in this appeal is with regard to the 
matter of estoppel which has been found in favour of the defendants 
by the lower appellate Court after the remand, and the argument 
on behalf of the plaintiffs appellants before me is divided into 
four heads. The first plea is that the pattah Ex. B should not 
have been admitted in evidence to establish estoppel. It is true 
that the document is inadmissible in evidence for the purpose of 
establishing title to the property, it having been registered in 
contravention of section $5 sub-section (2) of the Bengal ‘I enancy 


“Act and therefore it should be taken as unrezistered, the re- 


gistration being invalid. But I agree with the lower appellate Court 


;,that it can be used as evidence for the purpose of showing that 


a certain representation was made by the grantor of the document 
sO as to enable the defendants to lay a foundation for this plea of 
estoppel. This position is not seriously contested by the appellants. 

The second and the third heads of argument may be taken 
together and the question raised’ seems to me to be not quite free 
from difficulty. The second head is that there is no representation 
in the deed in order to enable the defendants to support the plea 
of estoppel and she substance of the argument is this : the plaintiffs’ 
predeeessor described himself as Bishwin and purported to confer 
a raiyati 1! terest on the defendants’ predecessor. The meaning of 


A the word Bishwin not having been found, it cannot be said that 


there was a representation that the plaintiffs’ predecessor had any 
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higher right than that of a raiyat and his statement that he purported 
to confer a mere raiyatee interest should not be taken as a repre- 
sentation that the grantor had such interest as would entitle him to 


confer the rights of a raiyat or the lessee. The mere use of the 


word “ raiyatee” with regard to the defendant’s interest does not 
show that the plaintiff's predecessor desired to represent that the 
defendant’s predecessor would be a rtiyat according to the definition 
of the Bengal Tenancy Act; and reference is made to the case of 
The Secretary of State v. Jadao Chandra (1), for the purpose of 
showing that the word raiyat may be used simply for the purpose of 
describing a cultivator without defining his status. 

The third ground urged is that the facts found are not sufficient 
to establish an estoppel and that there is no evidence that the 
defendants acted om any representation made in the pattah. The 
finding of the learned Subordinate Judge as regards the question of 
estoppel is this: “ From the pattah it would appear that the lessor 
represented himself to be the owner of Mudafat Ram Krishna 
Lochan Jugi Bishwin self Radha Krishna Bepari and he granted a 
raiyati lease fora term of twenty years with a covenant of renewal 
and took selami of Rs. 30 from the lessee. This clearly shows that 
the lessor represented himself to be the owner of a tenancy which 
conferred a valid right on him to grant a raiyatee interest. The plea 
of estoppel was specifically pleaded in the written statement and the 
learned Munsiff has acceptelit on the evidence on record and I 
agree with him in his finding.” The terms of the pattah do not 
actually mention a right for renewal. It runs thus ; “After the 
expiration of the term, you shall take a new settlement. If you do 
not, you will remain in possession in raiyatee interest by payment 
of rent according to the terms of this pattah.” The appellants refer 
tothe cases of Chandi Charan v. Samla(z) and Srikant v. Saroda(3), 
and also refer to the Full Bench case of Chandra Kanta v. 
Amjad (4), in support of their contention. It seems to me that the 
real question to be decided in dealing with the pléa of estoppel is 
whether there was any representation made by one party to the other 
relying on which that other party ‘acted so as to alter his position 
and, if that has been done, the plea of estoppel can be effectively 
raised. In this case, the finding of the learned Subordinate Judge 
amounts to this that the plaintiffs’ predecessor represented to the 
defendants’ predecessor that he had some sort of right, which 
would enable him to confer upon the defendants’ predecessor a 


(1) (1916) 21 C. W. N. 452. (2) (1917) 28 C. L. J. gt. 


(3) (1898) Ls L. R, 26 Cale. 46. (4) (1920).32 C. L. J. 296 (F.B.) ; 
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raiyatee interest which would stand good not only for twenty years 
but would continue beyond that period on the same terms if no new 
settlement was taken by the lessee, and that, relying upon that re- 
presentation, the lessee came into occupation of the land asa 
tenant of the plaintiffs’ predecessor and paid him a selami of Rs. 30. 
It is a fact that, even after the exoiry of ths term of twenty years, 
the grantee continued to be in possession of the property and it is 
one of the grounds of the appeal that, after his death, the defendants 
have no right to remain on the land from which the plaintifs seek to 
eject them. If, as a matter of fact, the defendants’ predecessor took 
possession of the land on payment of a selami and continued to pay 
rent to the plaintiffs’ predecessor on account of the representation 
made in the pattah, I think that it was open to the Court of appeal 
below to come to the conclusion that the plaintiffs were estopped 
from disputing the title of the defendants to continue on the land 
according to the stipulations in that docinent; and if that is so, 
the plaintiffs’ suit for the ej2ctment should fail. It is really a 
different question in this case from that class of cass where a 
grantor after describing himself as a raiyat proceeds to grant a lease 
purporting to confer a raiyatee lease on the grantee because in those 
cases the grantor ncecessarily grants a title which he cannot grant 
under the law. 

One other point was urged on behalf of the appellants, namely, 
that there could be no estoppel against a statute. But having regard 
to what i have said above, it is noi necessary to say anything with 
regard to that point. 

On the whole, therefore, I am of opinion that the judgment of 
he lower appellate Court is right and the appeal must be dismissed 
with costs. 

Against this decree, the plaintiffs appealed under clause r5 of the 
Letters Patent. 

Babu Jitendra Kumar Sen Gupta for the Appellants. 

Babus D. L. Khastgir and Nripendra Chandra Das for the 
Respondents. 

The judgment of the Court was delivered by 

Mookerjes J.: This is an appeal under clause r5 of the 
Letters Patent from the judgment of Mr. Justice B. B. Ghose in 
a suit for ejectmeñt. 

On the ist June 1892, the predecessor-in-interest of the plaintiffs 
granted a lease to the predecessor of the defendants. A premium 

of Rs. 30 was paid by the? grantee to the grantor. The lease was 
for a term of 2ọ years and expressly provided that the grantee 
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would have the status of a raiyat, The term of the lease expired on 
the 31st May, 1912, yet the grantee continued in occupation till his 
death in 1914. Thereafter the heirs of the grantee have remained 
in possession. . 

On the 16th April, r916, the plaintiffs commenced the present 
action to eject the defendants on the allegation that the tenancy 
was not heritable and that'they were consequently liable to be ejected 
as trespassers. The contention that the tenancy was not heritable 
was founded on the allegation that although the lease stated that 
the grantee was a raiyat, he was in fact an under-raiyat, inasmuch as 
the grantor had no higher status than that of a raiyat, The ques- 
tion consequently arises, whether it is open to the plaintiffs to eject 
the defendants on proof that the allegations in the primary contract 
between the parties were false. Mr. Justice Ghose has held that 
the doctrine of estoppel applies and that the plaintiffs are not com- 
petent to prove that the status of the original grantee was other than 
what was described in the grant. We are of opinion that this view 
is clearly well founded ; and is supported by the decision in Zaman 
Das Bhattacharjee v. Nilmadhab Saha (1), which has not been 
affected in any way by the decision of the Full Bench in Chandra 
Kanta v, Amjad Als (2). 

To test the contention ot the appellants we may put the question, 
would it have been competent to the plaintiffs, after the lapse of 
seven years from the date of the grant, to eject the grantee on the 
aHegation that his status was not that of a raiyat as stated in the 
lease but only that of an under-raiyat, and that the registration of 
the document was invalid because effected in contravention of the 
provisions of section 55 sub-section (2) of the Bengal Tenancy Act. 
. The answer must obviously bein the negative. Terere is no room 
for doubt that the grantee acted on the faith of the recitatis in the 
grant, which in tact was very material for the purposes of the 
tenancy. We are consequently of opinion that thg decree made by 
Mr. Justice Ghose must be affirmed and this appeal dismissed 
with costs. 


A. T. M. Appeal dismissed. 


(1) (1916) I. L. R. 44 Calc. 771; 24C. L. J. 541. 
(2) (1920) 32 C. L. J. 296. R 
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Before Sir Asutosh Mookerjee, Knight, Judge and 
Mr. Justice Chotsner. 


GOBIND DAS NATH 
U. 
NRITYA KALI DASI.* 


Apportionment—Cost— Paperbook — Papers, common—Translation and print- 
inp. 

Where there are papers common to the appellant’s list and the special list of 
the respondent with reference to his cross-objection, the costs of translation and 


printing of such common papers, are, to that extent, to be apportioned. 
Application by the Respondent for apportionment of costs. 
The material facts appear from the judgment. 
Babu Samatul Chunder Dutt for the Appellant. 
Babu Kaltkinkar Chuckerbutty for the Respondent. 
The judgment of the Court was delivered by 


Mookerjee J.: This application made by the learned vakil for 
the appellant raises a question as to the true effect of the second 
paragraph of rule 25 of chapter g of the rules of this Court in the 
Appellate Side. Tne first paragraph of the rule provides as follows: 
‘ Every such respondent shall within two weeks after service upon 
him of the notice required by rule 23 deliver to the Deputy Regis- 
trar a list, in the form in rule 16, of the papers, other than those 
inserted in the appellant's lists and relevant to the subject-mattter of 
the appeal, to which such respondent desires that reference shall be 
made by the Court at the hearing of the appeal, and which shall be 
inserted in the paper book at such respondent's expense. Such list 
shall be termed ‘The respondent’s: List.’ ” The second paragraph 
provides that whey the respondent intends to take any objection 
to the decree which he could have taken by way of appeal and the 
taking of which is subject to the proviso contained in order 41 
rule 22, Civil Procedure Code, any papers relevant to maintain 
this objection shall be included in such respondent's list. In the 
case before us the appeal is approximately valued at Rs. 1,000. 
The cross objectior taken by the respondent is valued approximately 
at the sanfe figure. The appellant has filed a list of papers as 
required by the rules and the estimated costs for preparation of 


*A pplication in Appeal from Original Decrze Na. 58 of toor 


Von. XXXIX.) HIGH COURT. 


paper book on this basis exceeds Rs. 3,002. The respondent has: 


filed a list which apparently is the respondent's list, namely, the list 
of papers which he considers necessary for reference at the hearing 
of the appeal. But as he has taken a cross objection he is, under 
the rules, bound to include in his list all papers which are rele- 
vant to maintain the cross objection. The first paragraph of the 
tules makes it clear that there are no papers common to the appel- 
lant’s list and the respondent’s list. The second paragraph, which 
requires the respondent to include in his list, any papers relevant to 
maintain his cross objection, shows that there may be papers 
common to this list and the appellant’s list. It has been urged that 
even if this were carried out, the respondent would not be liable to 
bear the costs of translation and printing of such common papers 
under rule 38 which, it has been suggested is applicable only to 
distinct appeals. If that be the correct view of the scope of rule 38, 
the contingency which has happened is not expressly provided for, 
and the Court is clearly competent to give such direction as are 
justified by the circumstances əf this case. The obvious course to 
pursue, when there are papers common to the appellant’s list and the 
special list of the respondent with reference to his cross-objection, 
is that the costs must to that extent be apportioned. We accord- 
ingly direct the respondent to comply with the requirements of the 
second paragraph of rule 25 and to put in a list of all papers 
relevant to maintain the cross-objection. If such list contains 
papers already included in the appellant’s list, in respect of papers 
common to both lists, there will be an apportionment. 

The appellant has stated that he is not in a position to spend 
Rs. 3,000 on paper book in support of an appeal valued at 
Rs. 1,000, He has expressed a desire to abandon many of his 
grounds of appeal and to have a less costly paper book. He has 
further pressed for leave not only to put in a revised list of papers 
requisite for an appeal so restricted, but to file in Gourt on the day 
the Court reopens after the long vacation type-written copies of the 
necessary papers for the use of the Court and the respondent. In 
the circumstances of this case we permit the appellant to adopt this 
course. The revised list will be put in on Monday and the paps 
book on that basis will be filed on the day the Court re-opens 
after the long vacation. ° 

A copy of the revised list will be furnished by the appellant to 
the respondent on Monday so as to enable her to decide what 
course She should adopt. The appellant will present to the Court on 
Monday next not merely the amended list but also an application 
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setting out the grounds in the memorandum of appeal which will be 
abandoned. 

If the appellant fails to file in Court on the first day after the 
long vacation the paper book as undertaken the appeal will auto- 
matically stand dismissed with costs and in that event the costs will 
be assessed at two gold mohurs. 


A. T. M, 


Before Sir Asutosh Mookerjee, Knight, Judge, and Mr. Justice 
Chotzner. 


NOWRANG SINGH 
2. 
JANARDAN.* 


Court-fee— Application for review—Fresentation to stamp reporter—Delay— 
Court-Fees Act (VIII of 1870), Sec 14, Sch I Arts. 4, 5» 


An application for review of judgment and decree was made on the 6th 
September 1922, on a paper bearing one half of the court-fee paid on the memo- 
randum of appeal ; that is, on the 8jth day from the date of the decree. The 
judgment was delivered on the 7th June, 1922 and the decree was signed on the 
2ist July, 1922- The application was returned by the stamp reporter on the 6th 
September, 1922, when the High Court was closed for the long vacation. The 
senior Judge of the Division Court was not sitting and the junior member had 
ceased to be a Judge. The application was presented to the senior Judge on the 


13th November, 1922, when the Court reopened after the long vacation : 


Held, that the presentation to the stamp reporter was presentation within the 
meaning of articles 4 and 5 of schedule I to the Court-Fees Act. 


That as the decree was not in existence till’ the 21st Suly, 1922, the delay in 


presentation was excused under section 14 of the Court-Fees Act. 


The application was heard as if the full fee had been paid and one” half had 
Leen returned. 


Applicationefor Review. 
The material facts appear from the judgment reported in 36 
C. L. J. 28 and from that in the present case, 


*Civil Rule No. 143 F. of 1922 in Appeal from Original Decree No, 191 of 
1919, 
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Babus Satindra Nath Mukherjee and Rama Prosad Mookerjee 
for the Petitioner. 


Babus Ram Charan Mitra, Narendra Chandra Bose and Satyen- 
dva Nath Mitter for the Opposite Party. 


The judgment of the Court was delivered by 


Mookerjee J :—This is an application for review of judgment 
and decree in an appeal from original’ decree. The judgment was 
delivered on the 7th June 1922. The decree was signed on the 
atst July, 1922. The application for review was presented to the 
stamp reporter on the 6th September, 1922; The court-fee paid on 
the application was one-half of the court-fee paid on the memo- 
randum of appeal. The application was returned ty the stamp 
reporter on the very day it was presented. it thereupon became 
incumbent on the petitioner to present the application by way of 
motion in open Court tothe Division Court of whose decision the 
review was sought, within seven days of the return of the applica- 
tion. Ifthe Judges of such Division Court were not sitting to- 
gether, the application had to be presented to the senior of the 
Judges who might be then attached to the Court and present. On 
the 6th September 1922, when the application was returned by the 
stamp reporter, the Court was closed for the long vacation. The 
senior member of the Division Court was not sitting and the junior 
member had ceased to be a Judge of the Court. In these circums- 
tances the application was presented te the senior Judge on the 
13th November, ry22, when the Court reopened after the long 
yacation. The question arises, whether, in these circumstances 
the application should be entertained. 


Art. 4 of schedule I of the Court-Fees Act prescribes that an 
application for review of judgment, if presented on or after the goth 
day from the date of the decree, shall bear court-fee payable on 
the plaint or memorandum of appeal. Art. 5 provides that an 
application for review of judgment, if presented before the goth 
day from the date of the decree, shall bear one-half of the court- 
fee leviable on the plaint or memorandum of appeal. In our opi- 
nion, the presentation to the stamp reporter was presentation within 
the meaning of Arts. 4 and 5 of schedule I to the Court-Fees Act. 
The question, consequently, arises whether this entitles the petitioner 
to have the application heard upon payment of tfalf of the fee. The 
date of the decree, under O. 20, R. 7 of the Civil Procedure Code, 
is the date of the judgment, and consequently on the 6th September 
1922 when the application was presented to the stamp reporter the 
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CiviL. 39th day from the date of the decree had already elapsed. But it is 
1923. plain that, under section 14 of the Court-Fees Act, this is precisely 


a case where the applicant cannot be blamed for the delay, for the 

decree itself was not in existence till the aist July, 1922, We are 

Janardan; of opinion that it would be unjust to deprive the petitioner of the 

maka jih; F- advantage conferred by Art. 5 of schedule I of the Court-Fees 

E Act. The position thus is that if the strict letter of the law be 

followed, the applicant should be called upon to pay one-half of the 

court-fee in addition to what he has paid before, and we should 

then forthwith grant a certificate under section 14 for a refund. of 

this sum. This would be an idle formality and would needlessly 

delay the consideration of this application on the merits. We 

accordingly direct that this application be heard as if the full fee 

had been paid and one-half had been returned. The view we take 

is not affected by the decision in Sayera Bibi v. Bhutnath (1), 

which was decided under very different circumstances and merely 

° afirmen the proposition that an application for review of judgment, 

presemed on ‘he goth day, the previous day being a Sunday, 

Should hear the full amount of court-fees; see also Kalipada v. 
Shekhar (a). 

We now proceed to consider the case on the merits. We are 
of opinion that this application for review should not succeed. 
The petitioner has not disputed the accuracy of the pro:: 
positions of law enunciated in our judgment, which is report- 
ed as Nowrang Singh v. Janardan (3). He has not contested the 
position that the injury sustained by him owing to the trespass on 
the part of Myer & Co. cannot be urged as a defence against the 
Claim put forward. by the plaiotiff, unless such act was directly or 

indirectly authorised by the plaintiff. He has urged, however, that 
there is a provision in the lease dated the zand April, 1897, which 
is the root of the title of Myer & Co. and supports the contention 
that the action of Myer & Co. was in essence authorised by the 
landlord. The passage is as follows : “If you raise out coal by 
joining the gallery of the khad of this land settled hereby with 
the gallery of anybody else’s khad, or if you raise out coal by 
digging beyond the boundary of this mouza and treating it as part of 
another mouza, then you will have to pay and will pay compensation 
for the quantity af coal which will be proved'to have been misappro- 
, priated by the aforesaid deceitful means, at the rate of one anna 


, Nowrang Singh 
v 


(1) (1910) 15 C. L. J. 505. 
(2) (1916) 24 C. L. J. 225; 20 C. W. N. 967. 
(3) (1022) 36 C. L. J, a8; 27 C.W., N. 71. 
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per maund.” This clearly did not contemplate an authorisation by 
the landlord, so as to enable Myer & Co. to commit aets of trespass 
on adjoining lands. What this does in substance is to impose on 
them a heavy penalty, if they should commit such unlawful acts, 
This is made clear by an earlier passage in the lease, which runs to 
the following effect : ‘ After digging khad in the said settled land, 
you will not be entitled to dig across and encroach upon any land 
beyond the same. If you dig across the same or take the coal 
thereof, then you will be liable for the entire loss which will be 
sustained by reason thereof.” These two clauses taken together 
plainly indicate thatthe landlord did not authorise any unlawful 
act on the part of the lessee. He imposed a penalty on him if he 
should commit an unlawful act, and, at the same time, warned him 
that he would be liable to pay the entire loss which might be caused 
by reason of such act. In these circumstances, it is impossible to 
Sustain the position that what happened in this case might be 
imputed to the plaintiff as landlord. In this view, itis not neces- 
sary for us to consider whether the petitioner was entitled to take 
this point in support of his application for review, notwithstanding 
the decision of the Judicial Committee in Chajju Ram v. Neki (1). 
The Rule is discharged with costs—two gold mohurs, 


A. T. M. Rule discharged. 
(1) (1922) L. R. 49 l. A. 144; 36C. L. J. 459. 


Before Sir Asutosh Mookerjee, Knight, Judge, and Mr. Sisstice 
Rankin, 


HARISH CHANDRA SAHA 
v. 4 
PRAN NATH CHAKRABUTTY AND OTHERS, * 


Village pathway—Spectal damage, proof of. 


In the case of a village pathway, no question of special damage arises. It 
arises only in the case of a public highway : Harthar v. Chandra (1). 


*Letters Patent Appeal No. 26 of 1921, against the decree of Mr. Justice Pan- 
ton, dated the 15th July, 1921, in Appeal from Appellate Decree No. 778 of 3 920, 
against the decree of Babu Mati Lal Roy, Subordinate Judge, 3rd Court of Tip- 
pera, dated the 8th December, 1919, affirming that of Babu Gobinda Chandra 
Chakravarti, Munsiff ist Court at Comilla, dated the goth September, 1918. 

(1) (1918) 23 C. W. N, 91, 
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Appeal by Defendant No.r. eZ 


Suit for declaration and enforcement of a village pathway. 
The material facts appear from the judgment of 


‘Panton J :—This is an appeal by a defendant against the 
judgment and decree of the Subordinate Judge of Tipperah affirm- 
ing in appeal those of the Munsiff of Comilla. The suit was one 
for the declaration of a right of way and for a mandatory injunction 
on the present appellant to remove certain obstruction on 
the pathway in question. The suit has been decreed in the plain- 
tif’s favour. ; =~ 

Tt is argued in the first place that the learned Subordinate 
Judge istwrong in his finding that the plaintiffs have suffered 
special damage. The plaint sets out that the way is a public way 
and plaintiff seeks relief for himself and his fellow villagers of Bak- 
mbad, Thetrial in the Court of first instance was on the footing 
that the right of way claimed was a public one and not one peculiar 
to the plaintiffs. The learned Munsiff observes, “The point for 
trial would therefore be whether the portion of the suit land covered 
by stations 66-69 to 18-25 is the public gopith or not”: and he 
decides that “it is no doubt a gopath used by the men of 
the locality and they have the right to pass with plough...etc.” This 
finding was affirmed in appeal, the judgment of the learned Subordi- 
nate Judge being “that the plaintiffs have succeeded in proving 
the existence of the public way ani over the disputed land”. 
On these- findings the question of whether the plaintiffs have 
or have not suffered special damage does not arise. 
I may mention that it has ‘heen held by this Court in 
Harihar Das v Chandra Kumar Guha (1) that a suit for 
a declara’ion that a pathway is a village pathway and for an injunc- 
tion of the kind now sought can succeed without proof of special 
damage. 

The second point urged before me is thit there was in fact no 
permission under O. 1. R.6. Now the finding of the Munsiff, 
whose permission it was which was necessary under this rule, 15 
“the plaintiffs have taken permission of the Court to sue for the 
public” | That §nding was not attacked in the Court of appeal 
bélow.. The learned Subordinate Judge sets out clearly what the 
points were which were urged before him anA this is not one of them. 
It, is plain, moreover, from his judgment that the correctness of this 
particular finding was never challenged and I must now take it as a 

(1) (1918) 23 C JW. N. gs. 

7 @ 


~ 


Vou. XXXIX | HIGH COURT. 


fact that the Munsiff did give the permission referred to in O. s, 
R.8. It has been suggested in this connection that the suit should 
failin the absence ofthe consent of the Advocate-General piven 
under section 92 of the Code of Civil Procedure. But the suit is 
in my judgment one to which O. 1, R 8 is appropriate and the 
Court’s permission having been obtained under that rule, recourse 
to the Advocate-General was unnecessary. 

In the third place it is argued that the suit was barred by limita- 
tion, since it was not instituted until some 7 years after the crea- 
tion of the obstruction complained of. It is said that the suit is 
governed by Art. rao. Both Courts have held that the period 
applicable is 12 years, presu nably under Art. 144. This is, in my 
view, the article which apphes to the suit. But in either case the 
plaintiffs could, in the particular cir:umstances have recourse to 
section 23 of the Limitation Act, with the result that the suit would 
bs within time, 

Fourthly it vas argued that the report of the jury appointed 
under section 133 of the Code of Criminal Procedure was wrongly 
received in evidence. [here is no substance in this contention, it 
being appellant himself who adduced this particular document in 
evidence. 

Firally it is contended that the learned Munsiff was wrong 
in saying that the d:fendant admitted the existence of a public 
pathway at the place in question. [tis nn doubt correct to say 
that there was no admission of the existence of a pathway of the 
kind claimed by the plaintiffs. That the admission was a qualified 
one and that tha learned Munsiff tcok it so to be is plain from his 
observation that the admission was “ subject only to the dispute of 
the right of passage of men with ploughs ete. over the bari 
ofthe defendant 1 and the other defendants.” The contesting 
defendant did not resile from this admission in the Court of the 
Subordinate Judge who defined the position clearly in his 
judgment when he says “that there was a village path 
there is not disputed. ln fact it was admitted by the present 
appellant in the case under s8ction 133 Criminal Procedure Code, 
What he then contended and now contends is that it was a path 
sorne 3 cubits used for only passage of men of the village.” There 
is no ground for ihe interference of this Court in®second appeal in 
this part of the case. The learned vakil for the appellant has 
connected with this part of his appeal a contention founded on a 
sentence in the judgment of the Court of appeal below which runs— 
“It is very probable that only when that gopath (that is to say a 
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pathway other than the pathway in suit) becam2 impassable for the 
greater part of the year, the public began to use the gopath now 
in sult. 

The argument is that if this be so the right of way over the 
path in suit existed only for such time as the other path was 
impassable. But the observations of the learned Subordinate Judge 
refer, as the context shows, to events long since past; and in no 
sense amount to a finding as to the existing state of affairs. 

The appeal fails and is dismissad with costs. 

Against this decision, Defendant No. 1 appealed under clause 
15 of the Letters Patent. 

Babus Atul Chandra. Gupta and Bhagivath Chandra Das for 
the Appellant. 

Babu Gopal Chandra Das for the Respondents. 

The judgment of the Court was delivered by 

Mookerjee J: This is an appeal under clause 15 of the 


Letters Patent from the judgment of Mr. Justice Panton ina suit 


for declaration and enforcement of a village pathway in village 
Bakrabad ordinarily known as Ram Chandrapore in the district of 
Comilla.: 

The plaintiffs asked for declaration of a village pathway used by 
all the people of the village for certain specified purposes. The 
defendants contended that the alleged pathway was nota public 
highway but was a permissive foot-track. Thereupon several issues 
were raised ; the sixth was to the following effect : 

“ Did the lands of schedule 2 of the plaint ever appertain to a 
public gopath as alleged in the plaint ? Was there any public gopath 
over the lands of schedule I of the plaint or any part of it? if so, 
what was its breadth and have the defendants encroached upon it in 
the way described in the plaint, namely, by the erection of fences 
seven years prior to the institution of the suit.” 

The trial Court considered the evidence and came to the con- 
clusion that the case alleged by the plaintiffs had been made out. 
In one passage of his judgment, the Munsiff states that “ subject to 
some difference between the parties as fo the breadth of the gopath, 
itis an admitted fact that the existence of the gopath is admitted, 
subject only to the dispute as to the right of passage of men with 
ploughs etc. over the bari of defendant No. 1 and the other defend- - 
ants.” The Munsiff then considered the evidence and held that the 
existence of the village path was established. He next discussed the 
question of the width of the gopath and summarised his conclusion 
in these terms: “It is no doubt a gopath used by the men of the 
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locality and they have the right to pass with plough, cattle, bundles, 
processions and with dead bodies.” In the concluding portion of 
his judgment he directed the suit to be decreed in a modified way 
and declared the public right of gopath in the suit land. 

The defendants appealed to the Subordinate Judge and two of 
the questions urged before him were formulated in the following 
terms : (r) “ whether the plaintiffs can institute the suit without 
proof of special damage and whether any special damage has been 
proved and (2) what was the extent and nature of the path 
and whether it isa public path.” It would be observed that the 
plaintiffs did not ask for declaration of a public highway nor had 
any issue been raised to that effect; No question had further been 
in the trial Court as to the proof of special damage to the plaintiffs, 
and how the matter came to be argued before the Subordinate 
Judge has not been explained. The reason might have ‘been 
that the trial Court, in the concluding portion of the judgment, 
had given a declaration of what is loosely called “a public right 
of gopath” in the suit land. It is manifest, however, that there was 
some confusion of ideas in the arguments addressed to the Subordi- 
nate Judge. The parties apparently overlooked the distinc- 
tion between the different classes of ways which were explain- 
ed by Mr. Justice Wilson in the following well-known passage from 
his judgment in Chuns Lall v. Ram Kishen Saku (1). 


“It may be useful to ‘premise that by the common law of Eng- 
land, there are three distinct classes of rights of way and other similar 
rights. First, there are private rights, in the strict sense of the 
term, vested in particular individuals or the owners of particular 
tenements and such rights commonly have their origin in grant or 
prescription. Secondly, there are rights belonging to certain classes 
of persons, certain portions of the public, ‘such as the freemen of 
a city, the tenants of a manor or the inhabitants of a parish or 
village. Such rights commonly have their orķin in custom. 
Thirdly, there are public rights in the full sense of the term, which 
exist for the benefit of all the Queen’s subject, and the source of 
these is ordinarily dedication” 


In our opinion, there can be no question that the suit was for 
the enforcement of a way of the second class, viz, a village pathway, 
and had no reference to a way of the third class, namely, a public 
highway. This distinction has been overlooked not infrequently, 
and Sir Lawrence Jenkins C. J. had occasion to emphasise it again, 


(1) (1888) I. L. R, 75 Cale. 460. 
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in Kali Charan v. Ram Kumar Sardar (1). It is only in the case 
of a public bigh way that the question of special damage arises ; 
where the case is one of a village path, there is no question of 
special damage : Harthar Das v. Chandra Kumar Guha (2). it 
follows that the Subordinate Judge should not have gone into the 
question of proof of special damage but should have confined 
himself to the extent and nature of the path. 

But, the judgment of the Subordinate Judge shows that not- 
withstanding the confusion pointed out, he did in fact consider the 
real question in controversy, namely, whether the existence of the 
alleged village path had been satisfactorily established by the evi- 
dence on the record. He states in one part of his judgment as 
follows: “that there was a village path there, is not disputed. In 
fact it was admitted by the present appellant in the case under sec- 
tion 133 Criminal Procedure Code, what he then contended or 
now contends is that it was a path some three cubits, used for only 
passage of men of the village. Th: lower Court has found this. 
contention to be untenable on the evidence on the record, and 
after a perusal of the entire oral and documentary evidence in the 
case, I am not disposed to disagree with himon the point.” In 


this view, the Subordinate Judge has confirmed the decree of the 


trial Court. That decree has been confirmed by Mr. Justice Pan- 
ton. Weare of opinion that notwithstanding the use of inaccurate 
expressions in the judgment of the Subordinate Judge and possibly 
in one passage in the judgment of the trial Court, the real question 
in controversy has been tried out. There is consequently no 
reason to set aside the concurrent decisions of all the Courts. We 
direct, however, that in the declaration which has been granted to 
the plaintiffs, instead of the expression “ public right of Gopath”, 
the expression “ village right of Gopath” be substituted ; subject to 
this amendment in the decree, the appeal will ‘stand dismissed 
with costs. | 

A. T. M. Appeal dismissed. 


41) (1912) 17 C. W. N. 73: ° (2) (1918) 23 C. W. N. Ot. 


Vor, XXXIX.] tien court. 


CRIMINAL REVISION: 


Before Sir Ewart Greaves, Knight, Judge, and Mr. Justice Panton 


ASES KUMAR MISRA AND OTHERS 
Th 
KISSORI MOHAN SARKAR AND OTHERS.* 


Jurisdiction—Criminal Procedure Code (Act V of 1898), section t46 — Competent 
Court—Subsequent decision of civil Court not inter partes. 
Certain proceedings under section 145 of the Code of Criminal Procedure were 

instituted and those proceedings terminated by an order of the Magistrate made 

on the 2gth March, 1922, whereby he ordered attachment of the property in 
dispute, which was an underground colliery together with certain huts and work- 
ings on the surface of the land. Subsequently on the 27th March, 1923, there 
was a decision by the Subordinate Judge relating toa money claim put forward 
by some person against some members of the second party, as certain rights in 
respect of the colliery purported to be demised by some of the second party to the 
plaintiff in that suit had failed. But in deciding it the Court came to a con- 
cluston adverse to the rights of the members of the second party who were before 
it with regard to the ownership of the colliery which or some part thereof waa the 
subject matter of dispute in the 145 proceedings. An application was thereafter 
made by the first party to the Magistrate for withdrawal of the attachment that 
had been effected on the 29th March, 1922, and for a declaration of possession 
with the first party based on the decision of the Subordinate Judge. The Magis- 
trate thereupon withdrew the attachment and gave possession to the first party : 
Held, that the Magistrate had jurisdiction to pass the order under sub-section 

1 of section 146 of the Code of Criminal Procédure, having regard to the decision 

of the Subordinate Judge. 


Application for Revision under section 435 of the Code of 
Criminal Procedure by the Second Party in a proceeding under 
section 145 of the Code. 

The material facts appear from the judgment. 

Babu Rishindra Nath Sircar for the Petitioners. ° 

Mr. K. N. Chaudhuri ( for Babu Manmatha Nath Mukherjee) 
and Babu Pannalal Chatterjee for the Opposite Party. 

The judgment of the Court was as follows : 

This Rule was granted at the instance of the and party on the 
ground that a certain order made by the Sub-Divisional officer on the 
r4th July, 1923, was without jurisdiction. Now the facts are shortly 
as follows : Certain proceedings under section 145 were instituted 


"Criminal Revision No. 872 of 1923, against the order of G G. Hooper, Esq , 
Sub-Divisional Magistrate of Asansol, dated the 14th July, 1923. 
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and those proceedings terminated by an order of the Magistrate 
made on the 2ygth March, 1922, whereby the Magistrate attached the 
pruperty which was in dispute and which was an underground 
colliery tocether with certain huts and workings on the surface of 
the land. Now the Magistrate in his judgment found that the first 
party were in possession, but he found that the possession of the 
first party had only been probably for a few days or at 
the most for a few weeks. He then finds that the first party 
were in possession on the 5th July, 192r, and he comes to 
the conclusion that their possession at the earliest did not begin 
before the rst of May, and probably not even so early. Then he 
says that he is not satisfied, having regard to the nature of the 
possession that this was rightful possession and that it might well 
he that the first party had only obtained possession of the land a 
‘ew days before. ‘Taking this view he states that he is unable to 
arrive at a conclusion whether possession was with the first party 
r, with the second party and accordingly he made the order referred 
uv above under section 146 sub-section r attaching the property in 
dispute. This order he made on the zgth March, 1922. Subse- 
quently there was a decision in case No. 46 of 1919 by the Subordi- 
nate Judge which was arrived at on the 27th March, 1923. As I 
understand the position, the decision of the Subordinate Judge only 
related to a money claim put forward by some person against some 
of the members of che second patty. Shortly put what was claimed 
in that suit was to recover from some members of the second party 
a certain sum of money because certain rights in respect of the 
colliery purported lo be demised by some of the second party to the 
plaintiffin that suit had faited. The learned Subordinate Judge 
dismissed the claim of the plaintiff in that suit for money but in 
deciding the 6th issue in that suit he came to a conclusion adverse 
to the rights of the members of the second party who were before 
him with regard®o the ownership of the colliery which or some part 
thereof is the subject matter of dispute in the 145 proceedings. In 
this state of affair an application wag made by the first party to the 
Subdivisional Officer for with 'rawal of the attachment that had been 
effected on the 29th March, 1922, and for a declaration of possession 
with the first party based on the decision of the Subordinate Judge 
in suit No. 46 of 1919. The question, therefore, is whether there 
was jurisdiction in the Subdivisional Officer to make the order 
which he did on the rath July, t923, withdrawing the attachment 


“and giving possession to the first party. We think that he had 


Jurisdiction to make that order because section 146 sub-section 1 
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contemplates that an ‘attachment which has been made under the 
provisions of that section may be determined after a competent Court 
has determined the rights of the parties thereto. The view of the 
Subdivisional Oficer was that the decision of the Subordinate Judge 
of the 27th March, 1923, wis a decision of a compstent Court which 
had determined the rights of the parties. Consequently, I think 
that he had jurisdiction to deal with the matter as he has done 
having regard to this decision which I have mentioned. As to 
whether the decision of the Subordiaate Judge in suit No. 46 of 
torg was a decision which really determined the rights of the parties 
is another matter. It has been urged before us by the learned 
vakil for the second party that the subject matter of that suit was 
different to the subject matter of 145 procêe ding; ; that the suit was 
merely a money suit ; that the suit in fact'was dismissed : and that 
the decision of the 6th issue with regard to the title tothe colliery 
was merely in the nature of.an obiter. Having considered the argu- 
ments that have been urged with regard to that decision we do not 
think it necessary for us to interfere with the order made by the 
Sub-Divisional officer. It is true that the first party here, were not 
parties in suit No. 46 of 1919. Itis also true that all the members 
of the second party were not before the Court in those proceedings 
and accordingly that decision will not be binding certainly as regards 
those members of the second party as were not before the Court in 
that suit. And having regard to the nature of the claim that was 
made in the suit the decision would probably not operate as res 
judicata on the other members of the second party who were before 
the Court in suit No. 46 of r91g. But there are matters to be con- 
sidered elsewhere. We think that it was open to the Sub-Divisional 
officer to arrive at the conclusion at which he did with regard to 
that decision in suit 46 of 1919 for the purposes of his decision on 
145 proceedings. 


This being so the Rule is discharged as we hold that there was juris- 
diction in the Sub-Divisional officer to make the order-which he did. 


A. T, M. š Rule discharged, 
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Before Mr. Justice Rankin and Mr. Justice M. N. Mukerji. 


RAMESH CHANDRA MITRA 
J. 
DAIBA CHARAN DAS AND OTHERS.* 


Ejectmenit—Sale of non-transferable occupancy holding—Tenant remaining in 
possession of part of the holding—Transferee, if can be ejected— Abandon- 
ment’—relinquishment—‘Repudiated.’ 


Where a non-transferable occupancy holding was sold in execution of money 
and mortgage-decrees, and the tenant took a tenancy under the transferee, 
remaining on the homestead portion as part of the land of the tenancy, and also 
remaining as cultivator.of acertain plot being part of the tenancy, in a suit for 
ejectment by the landlord against the transferee : 

Held, that in the absence of any evidence of abandonment, repudiation or 
relinquishment, the landlord who had not the right to present possession, would 


not be entitled to recover possession: Dayamoyi v. Ananda (1) applied. 
There is considerable difficulty in maintaining the doctrine of abandonment 


outside the Bengal Tenancy Act. 

Fer Rankin, }: On proof that a tenant has transferred the whole of his 
holding out and out, the Court may conclude that there is an abandonment not 
necessarily within the meaning of section 87 of the Bengal Tenancy Act or a 
repudiation of the tenancy ; but that would not necessarily be allowed as by itself a 
sufficient reason for eviction under section 25. 

The only common law on the subject would be the general principle that, for 
breach of a condition of a’tenancy as distinct from a mere covenant the landiord 
may re-enter. So far as contractual conditions are concerned, they are covered 
by the express language of section 25 of the Bengal Tenancy Act. Ejectment for 
breach of implied condition has always been limited to cases either of estoppel by 
record or of cases where the tenant has made an attempt to assert a title para- 
mount to the landlord himself or in some other person. 

A mere denial of the landlord’s title or of the relationship of landlord and 
tenant is not, by itse, a ground of eviction; but, if, in a previous suit, a tenant 
successfully denied his landlord’s title, then, on the principle of estpppel by record, 


an eviction may take place. 
Fer M. N. Mukerji, J: The terms ‘ abandonment’, “ relinquishment’ and 


¢ repudiation’ as used in the rule laid down in the case of Dzyamoyi v. Ananda (1 ) 


e Appeal from Appellate Decree No. 2365 of 1921, against the decree of B. K, 
Basu Esq, District Judge of Jessore, dated the 24th August, 1921, reversing that 
of Babu Nirmal Chandra Mitra, Munsiff, 1st Court at Narail, dated the 15th 


September, 1920. 
(4) (1gt4) I. L. R. 42 Cale. 172 ; 20C. L. J. 52. 
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are terms distinct and not interchangeable, though proof of one may be some 
evidence, though not conclusive, yet relevant for establishing facts and circums- 
tances, which might go to constitute another 


That the sale operated in effect not as a transfer of the entire holding but only 
of a portion of it : Nobo Kishore v. Dhananjoy (1). 


That the landlord in the absence of repudiation by the tenant of his relation to 
the landlord as such, was not entitled to recover possession, inasmuch as it did 
not amount to abandonment. 


Mere non-payment of rent is not evidence of abandonment, though non-pay- 
ment of rent coupled with non-occupation of land is evidence of an intention to 
abandon it: Goher v. Alifuddin (2). 


Mere non-payment of rent is not sufficient, though coupled with other facts 


and circumstances it may show relinquishment : MVilmony v, Sonatun (3). 


Merely entering into an arrangement with the transferee to hold under him a 
portion of the holding, the sale whereof is binding on the tenant, does not amount 
to repudiation of the tenancy. 


The law of re-entry is based upon the principle that so long as the tenancy is 
not terminated by either abandonment, relinquishment or repudiation, the tenancy 
interposes and operates asa barrier and the landlord cannot re enter. 


Appeal by the Plaintiff. 
Suit for ejectment. 
The material facts appear from the judgment. 


Babus Surendra Chandra Sen and Hemendra Chandra Sen 
for the Appellant. 


Babu Trailokya Nath Ghosh for the Respondents. 
C. A, V. 

The judgménts of the Court were as follows : 

Rankin J: In this case, the landlord sues the transferee of 
a non-transferable occupancy jote for k%as possession of the holding. 
It appears that two tenants Raj Mohan ‘and Sonatan held the suit 
lands as occupancy raiyats under the plaintiff. In execution ofa 
money decree obtained against the tenants as well ds of a , mortgage 
decree obtained against them, the holding was sold to the “defendant 
No. 1 and thereupon the tenantsetook a tenancy under the transferee 
remaining upon their homestead portion which was part of the land 
of the tenancy and also remaining as cultivators of a certain num- 
ber of plots being part of the tenancy. In these circumstances, 
there has been a difference of opinion between the Courts below. 
The learned Munsiff, following Dayamoyi’s Case (4), has held that, 

(1) (1916) 20 C. W. N. 610. (2) (1919) 30 C, L. J. 13. 


(3) (1887) I. L. R. 15 Cale. 17, 
(4) (1914) 1. L. R 42 Cale. 172; 20C. L. J. 52 
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as the tenants no longer pay rent to the plaintif and as they now 
claim to hold the homestead and some plots of land within the 
jama under the transferee and not under the plaintiff and as there 
is no independant evidence that the tenants still regard the plaintiff 
as their landlord, it is clear that there has been an aban- 
donment of the tenancy within the meaning of Dayamoyi’s case (1). 
He proceeded in theory entirely upon abandonment and, as a 
matter of fact, inthe first Court little or nothing appears to have 
been said either about repudiation or about relinquishment. The 
learned District Judge of Jessore has taken another view. He has 
treated the case as a question solely of abandonment. He has 
pointed out that the plaint spoke of abandonment and that there is 
no allegation of relinquishment or repudiation. He has found that, 
upon Dayar-oyi's case (1) and certain subsequent decisions, there 
is no abandonment and he has accordingly as against the transferee 
dismissed the sult. 

There was another defendant agiinst whom the Suit was also 
dismissed. In my opinion that circumstance helps neither party 
and I do not propose to refer to it again. 

This is a typical case and one constantly coming before the 
Court. The conditions under which we have to decide it are, 
l think, these : we are bound by Dayamoyt’s case (1), but the deci- 
sions previous to Dayamoyi’s Case (1) are not now necessarily 
binding upon us. This circumstance is of the less importance that 
the relevant decisions prior to Dayamoyi’s case (1), are in almost 
no simple circumstance consisient or well-settled. So far as regards 
the subsequent cases purporting to interpret Dayamoyt’s case, (1), 
we are, I think, bound either to follow thase decisions or to refer 
the matter toa Full Bench But above and beyond these cases to 
which I have just very generally referred, we have to remember 
that there stand the express provisions of the Bengal Tenancy Act. 
In dealing with*this case, I propose to go first to the decision of 
Dayamoyi’s case (1), and to examine the state of the authorities 
applicable to such a case*as the present. 

In the second paragraph in the reported judgment of Dayamoys’s 
case (1); the. proposition laid down by the Full Bench is in these 
terms: “where the transfer is a sale of the whole holding, the 
landlord in. the “absence of his consent, is ordinarily entitled to 
enter on the holding ; but where the transfer is of a part only of the 
holding, or not by way of sale, the landlord, though he has not 
consented, is not ordinarily entitled to recover possession of the 

(1) (1914) L L. Ra 42 Cale. 172; 20 C.L J. 52. ` 
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holding, unless there has been (a) an abandonment within the 
meaning. of section 87 of the Bengal Tenancy Act, or (b) a relin- 
quishment of the holding, or (c)a repudiation of the tenancy.” 
It will be observed that, in both branches of that proposition, 
occurs the word “ ordinarily’ and that word by itself shows that 
the circumstances mentioned in each branch are being regarded as 
evidence of, or, as importing reference to, some higher, more pre- 
cise or more ultimate test. One asks one-self in the present case 
whether the circumstance that the tenants are still upon their home 
stead lands and are still cultivating part of the holding is a consider- 
ation which takes the case out of the qualification intended by the 
word “ ordinarily.’ I am quite clear that such a case as this is 
not an ordinary case for the purpose of the proposition. In the 
second part of the proposition, it would appear that the ultimate 
test is abandonment (under section 87) relinquishment or repudia- 
tion of the tenancy. But it does seem to me possible that the 
meaning of the first part of the proposition is that, on proof that 
a tenant has transferred the whole of his holding out and out, the 
Court may conclude that there is an abandonment not necessarily 
within the meaning of section 87 or repudiation of the tenancy that 
would not necessarily be allowed as by itself a sufficient reason for 
eviction under section 25 of the Bengal Tenancy Act. I say that 
that is a possible interpretation of the language of the first branch. 
It has to be remembered that, whether they were right or not, there 
were a considerable number of decisions to the effect that section 
87 is not exhaustive. Whether the Court meant to keep that open 
ig not clear. lIn like manner, as regards repudiation, the law, as 
l understand it, is that a mere denial of the landlord’s title or of 
the relationship of landlord and tenant is not, by itself, a ground of 
eviction having regard tothe express terms of such sections as 
sections 10 and 25 ; but that, if in a previous suit, a tenant success- 
fully denied his landlord’s title then, on the principte of estoppel by 
record an eviction may take place. This question whether in 
interpreting the word “ ordinarily” in the: first part of the proposi- 
tion, we are to have sole regard to section 87 and to the provisions 
of the law as regards eviction which I have already expressed is to 
my mind, the main difficulty in these cases. In the present case, 
however, I am of opinion that, on the evidence and on the findings, 
there is no justification for our holding that there is, in any legal 
sense of the word, an abandonment or in any legal sense of the 
word, a repudiation. In this matter, one has, first of all, to 
remember that section 87 speaks of the tenant abandoning his 
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residence without making provision for the payment of rent and 
ceasing to cultivate the holding by himself or another person. In 
the present case, the tenant has not changed his residence and has 
not altogether ceased to cultivate the holding. There is no proof of 
refusal to pay rent. It seems to me, that, on these facts, any mere 
inference to be drawn from the fact of the sale in execution cannot 
amount to abandonment or repudiation in any sense of those ex“ 
pressions justifiable under the law. It has to be observed that in 
this case the sale was forced upon the tenants. Assuming that 
there was a mortgage decree as well as a money decree, still there 
can be no doubt that the money decree alone would have neces- 
sitated the sale. That being so, the tenants are in this position 
that they cannot question the title of the transferee. [he landlord 
may elect to do so or may elect not do so. One has to look to what 
the tenants in these cincumstances have done. Not knowing 
whether the landlord will or will not assent, they have made terms 
with their transferee which provide that they shall have still a resi- 
denge on the suit lands and shall still have the right to cultivate 
some of the lands. It seems to me that the tenants have done as 
much as they reasonably could in these circumstances to escape 
conduct amounting to abandonment or amounting to repudiation. 

I do not propose here to discuss the question whether there is 
any real justification for the proposition that there may be abandon- 
ment apart from the terms of section 87. Having regard to the 
provisions as regards eviction and to the express terms of section 87, 
it is manifest that there is considerable difficulty in maintaining the 
doctrine of abandonment outside the Bengal Tenancy Act. The 
only common law on the subject known to me would be the general 
principle that, for breach of a condition of a tenancy as distinct 
from a mere covenant the landlord may re-enter. So far as contrac- 
tual conditions are concerned, they are covered by the express 
language of such®sections as section 25. So far as I know, eject- 
ment for breach of an implied condition has always been limited to 
cases either of estoppel by record or of cases where the tenant has 
made an attempt to assert a title paramount to the landlord in him- 
self or in some other person. ; 

It was contended by Mr. Sen that, although as between land- 
lord and tenant thére might be no right to evict, as between the 
landlord and transferee whom he has not recognized and who bas 
no right as against him, a decree for ejectment would be quite 
admissible. For that proposition, there is undoubtedly some 
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authority prior to Dayamoye’s case (t)—~in particular, in the cases of - 


Dina Nath Roy v. Krishna Bejoy Saha (2), and Madar Mondal v. 
Mahima Chandra Mazumdar (3). Since Dayamoys’s case, (1) I do 
not regard these decisions as binding, and in my opinion, that 
pr position is absolutely indefensible on any principle. It is perfectly 
true that the transferee can claim no right as against the landlord ; 
but, unless the londlord has arght to present possession, he cans 
not possibly maintain ejectment against any body—whether he be 
the tenant’s transferee, the tenant’s sausfe or licensee or tenant's 
uncle, cousin or aunt. It is quite impossible thit, on any principle 
of law, the land!ord who has a mere right of reversion expectant on 
the determination of the tenancy and who has not as against his 
tenant the right to end the tenancy could maintain ejectment against 
a third person merely because that third person has no title in 
himself. Accordingly, in this particular case, the fact that the suit 
was brought against the transferee and not against the tenants, is, in 
my Opinion, no reason whatever why the landlord should succeed. 
The correct form of the question in these cases was put by Sir 
2. Covrch in Murendro Narat Roy v. dshan Chunder Sen (4) and 
is quoted in Madar Mond:ls case (-)—one has to find whether 
nothing is left in the tenant which would prevent the zemindar 
from recovering the possession fromthe person who claims under 
the transfer. The landlord has to show that he is entitled to posses- 
sion of the land now. If he is not entitled to possession of the land 
now, then the only remedy which he could in any case get against 
the transferee would be a declaration that the transferee has not go 
the tenancy right in the landlord’s property. 


The cases subsequent to Dayamoyi’s case (1) do not, in my 
opinion, conflict with the view expressed. On the contrary, the 
case of Siperennessa Bibi v. Ramdeb Rai (5), seems to me almost 
exactly in point and the case of Manmatha Kumar Roy v. fosoda Lal 
Poddar (6), to which Mr. Sen has been so good asto refer us this 
morning 1s, in my opinion, exactly to the same point. Fur these 
reasons, I think this appeal fails and shoul. be tis missed with costs, 


. Mukerji J: I entirely agree in the order propnsei to œ 
passed by my learned brother ; but in view of the importance of 


(a) (sgtg) 1. L. R. 42 Cale. 172; 20 C. L. J. 53. 
(2) (1904) 9 C. W. N. 379. 

(3) 1904) 1. L. R. 23 Cale 531; 3 C.L. 9 343. 
(4: (1874) 23 W. R. 22 :2ń:; 13 B. Lo R. 274. 
(5) 919) 34 C. W. N. :39. (6) (1923) 28 C. W. N. goo. 
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the questions involved I would make a few observations as to 
what 1 consider about the matter. 

The original tenants, according to the findings of both the 
Courts below, are still in possession of their homestead and sever- 
al of the culturable plots, under the transferee, the defendant No. 
I. It has not been found, nor do 1 think has it been suggested, 
that the original tenants ever vacated the holding in pursuance of 
thesale. The sale therefore operated in effect not as a transfer 
of the entire holding but only of a portion of it. There is 
authority for the proposition that in such a state of 
things the sale in substance is a sale of a portion of the 
holding (see Node Kishore Saha v. Dhananjoy Saka (1). 
Now applying to this position the rule laid down in the 
case of Dayamoyi v. Ananda Mohan Rai Chowdhury (2), the land- 
lord would not be entitled to recover possession of the holding 
unless there has been (2) an abandonment within the meaning of 
section 87 Bengal Tenancy Act or (b) relinquishment of the 
holding or (c) a repudiation of the tenancy. It is quite clear then 
that in order to succeed, the landlord will have to kring his case 
within one or other of the aforesaid three classes. 

Now as to abandonment, it is not open to us upon the plain 
terms of the aforesaid rule to consider whether the abandonment 
necessary to be established to confer a right of re-entry on the 
landlord may not be of a description not covered by section 
87 of the Bengal Tenancy Act, a point upon which the decisions 
appear to be apparently conflicting. l 

The terms “abandonment,” relinquishment” and “ repudia- 
tion” are terms distinct and not interchangeable, though proof of 
one may be some evidence, though not conclusive, yet relevant 
for establishing facts and circumstances, which might go to cons- 
titute another, Section 87 ofthe Bengal Tenancy Act though it 
does not purport tq define abandonment, plainly indicates what it is. 
The material elements are (i) that the raiyat should abandon his 
residence, and that he should do so voluntarily, without notice to 
his landlord, and without arranging fér payment of his rent as it 
falls due, and (ii) that he should cease to cultivate the holding 
either by himself or by some other person. łn the case of 
Nuvendvo Nath Roy-y. Ishan Chunder Sen (3), which was a case 
under ActeVIII (B C.) of 1869, Chief Justice Sir Richard Couch 


(1) (1916) 20 C. W. N. 610. 
(2) (1914) I. L. R. 42 Cale. 172 F. B; 20 C. L. J. 52. 
(3) (1874) az W. R, a2 F.B ; 13 B. L., R. 974. | 
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observed that if a raiyat having a right of occupancy endeavours to 
transfer it to any person, and én fact quits his occupation and ceases 
himself to cultivate or hold the land, he may be rightly considered 
to have abandoned his right. In Madar Mondal vy. Mohima Chan- 
dra Mazumdar (1) the Court observed that there can be no doubt 
that in order to entitle the landlord to re-enter on abandonment by 
the tenant, it must be an abandonment in the words of section 87, 
namely, that the raiyat voluntarily abandons his residence without 
notice to the landlord and without arranging for the payment of his 
rent as it falls due, and ceases to cultivate. In Ram Pershad Koeri 
v. Jowahir Roy (2), it was held that abandonment is the effect of 
the act of the tenant in vacating the holding without making 
arrangement for payment of his rent as it falls due and for cultivat- 
ing the land. In Dedbendva Narain Sinha v. Narendra Narain 
Sinka (3) it was held that where a tenant having a non-transferable 
right of occupancy sells such right to a third person, and having 
obtained a sublease from the purchaser, remains in possession of 
the land and cultivates it, the landlord in the absence of repudiation 
by the tenant of his relation to the landlord as such, is not entitled 
to recover possession, Inasmuch as it does not amount to abandon- 
ment, and the learned Judges relied for this proposition upon 
the decisions in Madar fondal v. Mohimna Chandra 
Mazumdar (1); Rajani Kanta Biswas v. Ekkowri Das (4) 
and Kalim Sheikh v. Mocham Mandal (s). The decisions in 
the case of Jshan Chandra Dhupi v. Niski Chandra Dhupi (6) 
and Satlabala Dsbi v. Sriram Bhattacharji (7), may per- 
haps be distinguished on the ground that in those cases the raiyat 
had parted with the whole of the agricultural portion of the hold- 
ing and remained in possession of the homestead portion only and 
ceased paying rent,—circumstances from which abandonment might 
be inferred. The decision in the case of Kali Nath Chakrabarti 
v. Kumar Upendra Chandra Chowdry (8) in so fag as it purports to 
lay down that where a tenant transfers his non-transferable holding, 
ceases to pay rent to his landlord and accepts a new tenancy from 
the transferee and to be based upon the Full Bench case in 


(1) (1906) I. L. R. 33 Cale. 531 ; 3 C. L. J. 343. 
(2) (1907) 7 C. L. J. 72; 12 C. W., N. 899. 


(3) (1919) 24 C. W. N. 110. à 
(4) (1907) I. L. R. 34 Calc. 689; 11 C. W. N. 811; 7 C. L. J. 78. 
(5) (1915) 24 C. L. J. 113. (6) (1017) a9 C. L. J. 1 ;22 C. W. N. 853. 


(7) (1907) 11 C. W, N. 873. (8) (1896) 1 C. W. N, 163. 
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Wurendro +. skan (x), referred to above cannot be treated as 


dealing with a qtiestion of abandonment within the meaning of 
seciton -7 of :he Bengal Tenancy Act. In the present case none 
of e tacis which would go to constitute an abandon nent has been 
proved or tound by tne Cours balas. Mere non-payment of rent 
is mot.evidence of abandonment though non-payment of rent 
coupled with non-occupation of land is evidence of an intention to 
abandon it: Gohker Sheikh v. Alifuddin Sheikh (2). 

The next question is, has there been a relinquishment of the 
holding ? It is sufficient for me to say that it was not alleged that 
theré' was any. Itis true that rent has not been paid, but mere 
non-payment is not sufficient though coupled with other facts and 
circumstances it may show relinquishment : Wsdnony Dassy v. Sona- 
tun Doshayé (3). ; 

Nextly, has there been a repudiation of the tenancy? I am not 
prepared to hold that merely entering into an arrangement with the 
transferee to hold under him a portion of the holding, the sale 
whereof is binding on the tenant under the law,—a portion of the 
holding having been sold in execution of a money decree and tr: 
other in execution of a mortgage decree—would amount io repudia- 
tion of the tenancy. If special facts are proved such 2- were 
found in the case of Rajani Kanta Biswas v. Ekkowri Das (GN 
or the refusal on the part of the tenant to pay rent continued fora 
sufficiently long series of years and is based upon the ground of 
non-liability, repudiation may be inferred. So alsoin the case of 
Manmatha Kumar Roy v fasodu Lal Karmokar (5), to which our 
attention has been drawn by Mr. Sen this morning it was held 
that mere execution of a Kabuliat in favour of the transferee does 
not amount to a repudiation of the tenancy. The original tenants 
were not parties in the present suit though one of them has been 
examined asa Witness ; and what he is alleged to have deposed in 


‘the present suit gannot be taken to have constituted a repudiation 


of the tenancy in the eye of law. 

A further question arose in the case as to whether the 
landlord could get a decree for khas possession against the trans- 
feree although there was no abandonment, relinquishment or repu- 
diation made out on the part of the original tenants. Mr. Sen 
contended on thé authority of several cases of this Court that a 

(1)*(1874) 22 W. R. 22. (2) (1919) 30 C. L. J. 13. 

(3) (1887) I. L. R. 15 Cale. 172 


(4) (3907) I. L. R. 34 Cale. 689 (693) 3 7 C. L. J. 78. 
(5) (1923) 28 C. W. N, 360. 
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landlord is entitled to have such a decree although he may not 
succeed in ejecting the original tenants. Reliance has been placed 
upon the decisions in Madar Mantal v. Mahima Chandra Mazum- 
dar (1) and Dina Nath Roy v. Krishna Bejoy Saka (2), and other 
cases upon which they are based. Speaking for myself, and I say 
this with the greatest respect for the learned Judges who decided 
these cases, I have not been able to discover any principle upon 
which these decisions are founded. The whole law of. re-entry is 
based upon the principle that so long as the tenancy is not terminat- 
ed by one or other of the modes indicated above, the tenancy 
interposes and operates as a barrier and the landlord cannot re-enter. 
I cannot very well see how the original tenant may not be touched 
on the ground that the tenancy subsists, and so far as the landlord 
is concerned the tenancy continues unaffected and the landlord is 
entitled to look for payment of rent to the original tenant, and yet 
the landlord can get a decree for khas possession as against the 
transferee. At any rate, we have not been referred to any decision 
since the decision in Dayamoyi's case (3), in which a similar view 
has been taken. Inthe case of Munmatha Kumar Roy v. Jasada 
Lal Karmokar (4) under similar circumstances it appears that the 
landlord only obtained a declaration against the transferee that the 
latter had no right as against the landlord. Of course if the trans- 
feree has not acquired any title by his purchase there is nothing 
to prevent the landlord from getting a declaration in a-suit properly 
framed for the purpose, that the transfer was not bindiag upon him, 
as was laid down in the case of Sheikh Gozafur Aossein v. E. Dali- 
bisk (5). 1 therefore agree that this appeal must be dismissed 
with costs. 


A. T, M, Appeal dismissed, 
(1) (1906) I. L. R. 33 Calc. 531. (2) (1904) 9 C. W. N. 379. 
(3) (1914) I. L-e R. 42 Calc. 172; 20 C. L. J. 52. 
(4) (1923) 28 C. W. N. 300. (5) (1896) 1 C. W. N. 162. 
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CRIMINAL REVISION. 


Before Sir Ewart Greaves, Knight, Judge, and Mr. Justice Panton, 


MOTAHERALI JAMADAR AND OTHERS 
p. 
ESHAQUE SIKDAR.* 


Sudgment—Obligation to write—Criminal Procedure Code (Act V of 1898), sec- 
4 
tion 145—Reasons for decision. 


In proceedings under section 145 of the Code of Criminal Procedure, the 
trying Magistrate should state the reasons for his decision so as to enable the 
High Court to determine whether he has or has not complied with sub-section (4) 
of that section and whether he has directed his mind to the consideration of the 
effect of the evidence adduced: Bhuban v. Nibaran (1). 

Where in the order passed by the trying Magistrate in a proceeding under 
section 145 of the Code of Criminal Procedure, there was nothing to show how he 
had approached the question or how he had considered the evidence which was 
before him, the High Court directed the case to be reopened at the point reached 
on the date of the order and that after hearing the parties afresh and recording a 
statement of reasons for his decision, the Magistrate should dispose of the matter 
in accordance with law. 

Application for Revision under section 435 of the Code of 
Criminal Procedure by the Second Party. 


Proceedings under section 145 of the Code of ‘Criminal Procedure. 
The material facts appear from the judgment. 

Babu Suresh Chandra Taluqdar for the Petitioners. 

Babu Nakuleswar Mukerjee for the Opposite Party. 

The judgment of the Court was as follows : 


We make the Rule absolute upon the third ground stated in the 
petition. The Magistrate in his explanation contends that he is 
under no obligation to write a judgment and that it is sufficient for 
him in section 145 proceedings merely to make an order, In the 
order before us, there is nothing to show how the Magistrate had 
approached the question or how he has considered the evidence 
which was before him and as stated in the case of Bhuban Chandra 
Hasra v. Nibaran Chandra Santra (1), we think that we are entitled 
in 145 proceedings to require from the trying Magistrate a statement 


Criminal Revision No. 1185 of 1924, against the order of Moulvi S. Ahmad- 
ullah, Deputy Magistrate of Patuakhali, dated the goth October, 1923. 
(1) (1981) 94 C. L. J. 125; 25 C. W. N., 887. 
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of the reasons for his decision sufficient to enable us to determine CRIMINAL, 
whether he has or has not complied with sub-section (4) to section 1924. 
145 and whether he has directed his mind to the consideration of Mat kasak 
the effect of the evidence adduced. We, therefore, follow the order Eshague 
which was made in the case to which we have already referred and i 
direct that the case be reopened at the point reached on the date of 
the order and that after hearing the parties afresh and recording a 
statement of reasons for his decision such as we have indicated the 
Magistrate shall dispose of the matter in accordance with law and in 
making the Rule absolute we send the matter back in order that it 
may be disposed of in the manner we have indicated. 
$ A. T. M, Rule made absolute: Case sent bach. 
Before Mr. Justice Rankin and Mr. Justice M. N. Mukerji. 
KAILAS CHANDRA RAY AND OTHERS ete 
v. TEZ 
t934.. 
HRIDOY CHANDRA DAS AND OTHERS,” peas 


January, 18. 


[am 


Revision—Order set aside at the instance of contesting party —Order against 
non-contesting party—Application for restoration of suit— Fartition suit— 
Application for restoration of suit, rejected —Appeal against order of rejec- 
tion—Non-contesting defendant not made party in appeal—Civil Proce- 
dure Code (Act Vof 1908), O. IX Rr. 3, 9 — jurisdiction—Compro mise by 
some of the parttes—Remedy. 


A suit was brought to set aside ‚preliminary and final decree ina partition 
suit and for certain incidental reliefs. A compromise was effecte between some 
of the plaintiffs and defendants. An application made by the remaining plaintiffs 
for adjournment of hearing, being rejected, the suit was dismissed for default 
against the petitioners, the contesting defendants and other defendants who did 
not appear. An application for restoration of the case was refused. Against 
this order of refusal, an appeal was preferred, in which the non contesting 
defendants were not made parties. The appellate Court directed the suit to be 


restored between the plaintiffs and contesting and non-contesting defendants : 


*Civil Rule No. 968 of 1923, against the order of H. K. Niyogi Esq, Addi- 
tional District Judge of Sylhet, dated the 16th June, 1923, reversing that of Babu 


Kumud Nath Roy, Subordinate Judge, rst Court, of Sylhet, dated the 7th Noyem- 
ber, 1932, 
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Held, that the order of the lower appellate Court was wrongiin so, far as it 
purported to put the non-appearing co-defendants back upon the record. 


L a 


The order of the lower appellate Court against the non-appeacing Cos 


_ defendants was set-aside at the instance of the contesting defendants. 


Under order 1X of the Code of Civil Procedure an application for restoration 
of a suit should be made so as to bring the suit back as regards parties to the 
exact position in which it was when the suit was dismissed. After that, it would 
be competent for a particular plaintiff or plaintiffs to apply to be dismisséd from 
the suit or to withdraw the suit. 

Tnere was no justification for letting out any plaintiff until, first of all, the 
whole of the costs of the petitioners up to the date of the dismissal of the suit 
was paid to them by those plaintiffs who proposed to continue the suit. Secondly, 
if the suit was to proceed by those pluntiffs only against the petitioners only, it 
should be on the terms that any objections arising out of that new state of things 
must be capable of being raised by the petitioners by an additional written state- 
ment if they sə desire and must be dealt with in the course of the case 


Application for Revision by the Contesting Defendents. 
Application-under section 115 of the Code of Civil Procedure. 
The material facts appear from the judgment of Rankin J. 
Babu Gopal Chunder Das ior the Petitioners. 

Baboo Birendra Coomer De for the Opposite Party. 


The judgments of the Court were as follows : 


Rankin J. In this case, some fourteen plaintiffs brought a suit 
in May 1918 for the’ purpose of setting aside the preliminary and 
final decrees made in 1917 ina partition suit and for certain inci- 

“dental reliefs. Some of the plaintiffs, namely, plaintiff No. 2 and 
plaintiffs Nos. 5109 ‘went out of the case by compromisé before 
the matters with which we are now concerned. There were a great 
number of defendants I u :derstand about 160 or more—of whom the 
presem petitioners who appear to be defendants Nos: 43 to 49 
were the contesting defendants. ` After many days, on the 21st June 
1923, the case came on for hearing and an application for adjourn- 

ment was made by certain of the plaintiffs and it was dismissed. 
Thereupon, the suit was dismissed for default in the presence of the 
present petitioners—defendants Nos. 43 to 49. Shortly afterwards, 

Ran application for the resioration of the suit was made by three 
of the plaintiffs—plaintiffs Nos. r, 3 and 4 against the present peti- 
tioners. What happened first was that the Subordinate Judge 
sefused to restore the suit on the merits. The learned Additional 
District Judge on appeal took a different view of the merits and he 
has directed the restoration of the suit as between the plaintiffs Nos. _ 


Vor. XXXIX. | HIGH COURT. ° 


t; 3and 4 ôn the one hand and, on the other hand, the present 
pétitioners together with these other defendants who did not appear 
on the date of the hearing. 


The present petitioners apply “in revision and their first point ` 


is that, so far as regards the defendant, other than themselves, the 


order of dismissal was an order made under rule 3 and’ the order. 


On the application for restoration was made under rule 4 of order 


IX C.C. P. From an order refusing restoration under rule 4 of. 


order IX C. C. P., there was no appeal to the District Judge. As 
a matter of fact, these other defendants were not made respondents 
to the appeal by the three plaintiffs who succeeded in ontaiatng an 


order in their favour- Accordingiy, it seems pretty clear that there. 


is no order as regards these other defendants—not the present 


petitioners before us.” There is no order which hey are obliged to- 


regard as having been made either in their presence or even with 
any jurisdiction. lf the order so far as those other defendants are 
concernéd could in any way be regarded as made under rule g of order 
IX, then again the order would be without jurisdiction because of the 
second clause of rule g which requires notice of the application to 
be served upon'them. Weare, therefore, in the position that, as 
regards these defendants, we are bound to take notice of the fact 
that they are not now competently brought upon thereoord at all 
and the question is whether at the instance of the present peti- 
tioners we are obliged to take notice in revision of that circum- 
stance. The present petitioners say that-such a state of things 
should not continue. They are being made to defend the suit with 
a great many other co-defendants. In the absence .of some of 
those co-defendants, the suit against them may not be competént 
and, if those co-defendants are not really competently on the record 
at all, questions may well arise in that event between the present 
petitioners and those other persons—their co-defendants. It seems 
highly dangerous, therefore, for this Court to jignoré the circum- 
stance that has been brought to our notice and to let such state of 
things to continue. 

Another objection is made by the present petitioners. They say 
that it was wrong to direct that the suit should be restored leaving 
as plaintiffs only some of the plaintiffs, that is to say, plaintiffs 
Nos. 1,3 and 4. It would certainly appear that under order IX 
C. C. P. an application for restoration should be made so as to 
bring the suit back as regards parties to the exact position in which 
it was when the suit was dismissed. After that, it is competent 
no doubt for a particular plaintiff or plaintiffs to apply to be dis- 
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missed from the-suit or to withdraw the suit; and such an- applica- 
tion can be made. So far as the present petitioners are con- 
cerned. it does not seem to me that there is anything of substance 
I certainly think 
that this Court at their instance should interfere in revisions and set 
aside the order ol the lower appeliale Cour’, first of all, in so far as. 
it purports to put the non-appearing co-defendants back upon the 
record. © l ; : i 

< As regards the question whether the suit should be allowed to 
go on as against the present petitioners alone and on the part of.. 
the plain.iffs Nos 1, 3 and 4 alone, it docs not seem to me neces 
of appeal below has done 
nt: there is no justification for letting out any.. 
the whole of the costs of the present 
dismissal of the suit has been. 


except: to this exte 
plaintiff until, first of all, 
petitioners up to the date of the 
paid to them by those plaintiffs who propose to continue the suit, 
Secondly, if the suit is to proceed by those plaintiffs ` only against 
it must be disticcily on the terms 


the present petitio ‘ers only, 
of things must be 


that any objections arising out of that new state 
capable of beirg raised by the present petitioners by an additional 
written statement, if they so desire and must be dealt with in the 
course of the case, It seems to me that, if we make these orders 
on the present applica..o7, we shall ‘interfere with this matter in 
revision only to the minimum extent which is necessary to put this 
litigation on a competent footing, if ıt further continues. On these 
terms, 1 propose that the Rule should be made absolute with costs— 
hearing fee two gold mohurs. 
Mukerji J.: I agree. 


A. T. M. Rule made absolute, ` 


Von, XXXIX] HIGH COURS. 
Before Mr. Justice Sukrawardy, and Mr. Justice Chotsner. 


SUBASINI DEVI. 
v. 


ASHUTOSH LAHIRI.* 


Revision—Civil Procedure Code (Act V of 1908% Sec. 115, O. 23 R. 1—Appel- 
late Court permitting plaintif to withdraw his suit— No reason. 

When the lower appellate Court assigned no reason for giving permission to 
the plaintiff nor did the application filed by the plaintiff for permission to with- 
draw the suit disclose any real defect or any sufficient reason for the grant of the 
relief prayed, the High Court interfered under section 115 of the Code of Civil 
Procedure and set aside the order: Rajendra v. Atul (1).F 


It was incumbent upon the appellate Court in giving permission to the plaintiff 
to withdraw his suit to record its reasons. 

Application for Revision under section 115 of the Code of Civil 
Procedure by the Defendant. 


Application by the plaintiff to withdraw his suit. 

The material facts appear from the judgment, 

Babu Annoda Charan Karkoon for the Petitioner. 
Babu Ambikapada Chaudhuri for the Opposite Party. 
The judgment of the Court was as follows : 


. The plaintiff brought a suit in rg2c against the petitioner in 
the Court of the Munsiff at Howrah for recovery of possession of a 
piece of land. After hard contest that suit was dismissed by the 
‘Munsiff on the 23rd January, 1922. The plaintiff thereupon pre- 
ferred an appeal and on the 28th July, 1923, filed an application 
under order 23, rule r on the following allegation, viz., “ there are 
some mistakes and defect tn the plaint and some necessary words 
are wanting, there is the chance of this being disadvantageous to the 
decision of the case. If the case is conducted, there is likelihood of 
injury being done to me. Therefore itis humbly prayed that or- 
der may be pass<d allowing me to withdiaw the original suit with 
permission to bring a fresh suit.” On this application the learned 
Judge passes the following order: “The appellant is allowed on 
his prayer to withdraw from the suit with leave to sue-;again if the 


*Civil Rule No. 1087 of 1923, against the order of the Subordinzte Judge, 
rst Court, at Howrah, dated the «7th September, 1923. 

(1) (1916) 1. L. R, 44 Cale. 454. 

t [See in this connection the judgment of Coxe J. in Bansi v. Kishwr} (1913) 
J. L. R. 41 Cale. 632 at P. 635—Rep. | 
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claim.be not time barred. - Appellant to pay the costs of the res- 
pondent of both the Courts.” This order is challenged on the 
ground that it was passed in the illegal exercise of jurisdiction. 
Weare of opinion that this order cannot be sustained. 

Order 23 rule (1) invests the.Court.with power to allow the 
plaintifi to withdraw a suit on certain conditions, namely, where the 
suit must fail by reason-of some formal defect or that there are other 
grounds*for allowing the prayer to withdraw. In this case the learned 
Judge has not assigned. any reason why he thinks that the plaintiff 
should be allowed to withdraw from the suit with liberty to. bring 


‘a fresh suit. This power has been conferred upon the Court to be 


exercised on certain conditions. The learned Judge has not`men- 
tioned there was any necessity for allowing the plaintiff to - with- 
draw ‘the suit and apparently he had no jurisdiction to pags an 
order under, that provision of the law. ‘lt is more incumbent 
upon ‘an appellate Court in giving permission to the plaintiff 
to withdraw a suit which has been fought streneously in the Court 
below to record. its reasons. - Thére is evident authority for our 
power under section 115 to interfere with an order like this.. It 
will be enough to cite only one case, viz., the case of Rajendra- Lal 
v. Atal Behari Sur (1) for the view that an order like ‘the . present 
one can be revised under section 11 5 Civil Procedure Code.” A case 
arising upon similar ciréumstances - was ‘considered ` by ‘Chitty -and 
Beachcroft JJ. inthe case of Shona Sheikh v. Dhani Sarkar (2). 
There it was held that that was a fit case m Which this Court could 


interfere under section 115 Civil Procedure Code and the order 


that was passed ‘by the lower Court in that case was set aside.” The 


„lower. appellate Court has assigned no reason for giving permission 
.to the plaintiffs hor does the application filed by the plaintiffs<for 


permission to - withdraw the suit disclose any real defect or .any 
sufficient reason forthe grant of the -relief prayed. . 

The Rule ig therefore made absolute, the order of the lower 
"appellate Court dated the 28th July 1923 set aside and the ‘case 
_Ttemanded - to that Court to be taken up from the point’ at’ which 
it stood—when the-order now ‘complained of was made. ` The: 'peti- 
_tioner is entitled to her. cost-of this mule: We assess the hearing 
fee: at one gold. mohur.. >,- ° hi 


A. T. M. n absolute. 


tm 


“Gy La L. R. 44 Cale. 454. ; 
t2) C. R. C. No. 507 of 1917. decided on the. aged, July, 1917; sapata in 
Wo) a ra 934: ; 
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; Before Str Hugh Walmsley, Knight, Judge, and Mr. Justice 
M.N, Mukerji, 


MATHURAPORE ZEMIN DARY COMPANY, LIMITE D 
g. 
BHASARAM MONDAL AND OTHERS.* 


" Bxecution—Application by assignee—Assignnsent of non-existent decree—Rent 
-- decree subsequently obtained —No assignment in writing—Civil Procedure 
_ Code (Act V of 1908), ue 21 R. 16—-Benrgal Tenancy Act (VIII of 1885), Sec 
_ £48. 

_In September, 1919 and in Jantary 1920, A assigned to the appellant Company 
all his properties with all balances and sums of money due and owing by the raiyats 
and uncollected and unpaid on the day. of assignment. On the 4th February, 192°, 
A obtained a decree for rent against the respondent. This decree was not assign- 
edin writing by A to the appellant. On the 17th July, 1920, the appellant 

applied for execution of the said rent decree sgainst the respondents : 


Held, that the assignee could not execute the decree, as there was no valid 


assignment within the meaning of rule 16, order 21 of the Code of Civil Proce- 


dure: Ananda v Framatha(1 distinguished. Purmananddas v. Vallabdas (2) 
dissented from. 


Section 148 of the Bengal Tenancy Act imposes? on the transferee of a rent 
` decree a fucther disability which must be remaved before he can apply for exe» 
cuting the decree as a rent decree. 


Appeal by the Assignee, 
=” Application for execution of decree, 
The material facts appear from the judgment. 
_ Mr. U. N. Sen Gupta and Babu Apurba Churn Mukerjee for 
the Appellant. 


`: Babu Debendra Narain Bhattacharjee for the Respondents. 


- : l C. A. V. 
The Hizan of the Court were as follows : 


_ . M N. Mukerji J: The facts which have given rise to this 
appeal. are quite simple. - 


On the 4th February 1920, Mr. G. Hennessy and others ‘obtained 
a decree for rent against the: respondents. The appellants, the Mathu- 
‘_ ®Appeal from Appellate Order No. 368 ‘of - 1922, against _the order of Babu 
Srish Chandra Banerjee, Subordinate Judge of- Malda, dated -the ioth July, 1922, 


affirming that cf Babu Kumud Kanta Ser, Munsiff, 1st Court, at Malda, dated the 
18th April, 1921. 


(1) (1920) 25 C. W. N. 863. (2) (1887) I. L. R. 11:-Bom; 506. - 


373 


February,.12, 23,14 


eis 


February, 14. 


Lis 


CIVIB 
1924. 
wre 
° Mathurapore Zemin- 
dary. Co., Ltd. 
v. 
Bhasaram. 


M. N. Mukerji, Fe. 


THE CALCUTTA. LAW JOURNAL. (VoL, XXXIX, 


rapur Zemindary Company’ Limited ' on the 17th July, r920 applied 
for execution of the said decree after ‘being sunstituted in the place ` 
of the decree-holders on the basis of | certain assignments in respect 
of the decree-holders’ properties alleged . to have been made in the 
first instance in September rgrg, and thereafter in January 1920. 
The learned Munsiff in whose Court the said application was made 
issued notice on the judgment-debtors to show cause why the 
substitution should not be made.---T'he judgment-debtars appeared, 

denied that there was any assigiment of the decree in question and 
challenged the Jocus standi of © ‘the appellants to get themselves 
substituted or proceed with the execution. The learned Munsiff 
held that the appellants were not transferees of the decree either 
by assignment in writing or by operation of law and therefore they 
were not competent to apply for execution and consequently dis- 
missed the application for execution On appeal being taken from 


the said o.der, the order was‘affirmej, and hence the present appeal 


to this Court. 


it was contended on behalf of the appellants that by reason of 
the provisions of S. 148 of the Beng. Tenancy Act, a mere assigns 
m nt of the decree would not have enabled then to execute the 
same as a rent decree, and inasmuch as they are assignees of 
the decree-holders properties ‘in ‘respect of which the rent 
décree was pissed, they were in a better” position than 
mere assignees of the decree, that though there was no assignment 
of the decree in writing, there was one by operation of law inas- 
much as th: assignment of th: properties had been made together 
with all arrears of rent and ‘on principles of equity it should have 
been held that they were transferees of the decree by assignment. 
Reliance was placed on their behalf upon the case of Ananda 
Mohan Ray v. Pramatha Nath Ganguli(t). It is unnecessary to 
tefer to the other cases cited as they do not appear to bear upon the 
aforesaid contentions. ‘ 

On the other hand it was contended on behalf of the respon- 
dents that no consideration of equity could arise between an-assignor 
and an assignee such as might arise between a mortgigor and a 


_mortgagee as was the casein Az inda Mohan Ray v. Pramatha Nath 


Ganguli (1). Reference was male on their behalf to the case of 
Thakuri Gope v.. Malik Mokhtar Armed (2), in support of the 
contention that the trinasferee under suca circumstances could not 


‘come in to execute the- decree., ' 


> 2(1) (1920) 25 C. W. N. 863.- (a) (1922) Pat, W. N. 256. 


VoL? XX KIK.) HIGH COURT. - 


. At the oatsat, I may odsacva that ths deeds of assignment upon 
which the appzilunts re'y have. not been: placed before us, nor are 


` they. to be found on the r-cord and the only indication of their Mathu 


contents that can be gathered is from the judgment ofthe Munsiff 
where he says that *“ It is. contended that, the properties of the 
‘decree-holders with all balances and sums of money due and owing 
by the raiyats and uncollected and ee on the day of assignment 
had been transferred.” 

The releyant provision of the Code i is 0. 21 R. 16. It is not 
pretended i in the present case that there was any assignment of the 
decree in writing, and it is well-settled that if it is to be a valid 
assignment within the meaning of this rule and one not by opera- 
tion of law it must be in writing, and a transferee under an oral 


assignment has no /ocus standi: Parvata v. Digambar (1). The. 


Judicial Committee in the case of Jatindra Nath Basu v. Peyer 
Deye Debi (2) has observed that “such a transfer of the decree 
could by reason of section 232 of ‘the Code of Civil Procedure 
1882, (which with certain modifications which need not be referred 
to for our present purposes, corresponds to Or. 2r. R. 16 of the 
present Code) be effected only by an assignment in writing. 

"The contention that there was an assignment by operation of 
law is mainly based upon the observations of ‘this Court in the 
case of Ananda Mohan Ray vy. Pramatha Nath Ganguls (3). Trans- 
ferees by operation of law ordinarily would be legal representatives 
of the deceased decree-holder or the Official assignee in the case 
of an insolvent debtor or the purchaser of a decree at a Court sale, 


or a minor succeeding to the estate which was in the hands of an . 


executor, and other instances where there is a vesting of the interest 
by operation of statute. l : 


“It is necessary therefore to analyse the aforesaid decision very 
carefully in order to see whether it really- professes to extend ‘the ` 
meaning of that expression. - The facts in that case were as follows : ~ 


certain properties together with all rents, issues and profits aris- 
ing therefrom or appertaining ' thereto were mortgaged; the 
mortgagee obtained a decree òn this mortgage on the Original 
Side. of this Court, and in‘execution of this .decree the proper- 
ties hypothecated together. with all arrears.of rent were sold and 


were conveyed by the Registrar to .the‘appellants. in this appeal ona - 


(1) (1890) 1. L. R. 15 Bom. 307. i 
(2) (1916) L. R. 43 L A. 108 (112); I. L. R..43 Cale. 690 3 24 

CLJ. Gya | oo b | 
(a) (1990) a5 C. W. N. 863. 
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certain date.. On that day certain rent suits which the mort- 
gagors had instituted previously for back rents in respect of some’. 
jamas held under the properties hypothecated were decided and. 
decrees for rent passed in favour of the mortgagors. The appellants 
in the appeal applied for execution of the rent decrees and the. 
question arose whether they could do so as there was no assign- 
ment of the decrees in writing or by operation of law. “The learned ` 
Judges in the course of their judgment commented on and distin- 
guished the cases of Ram Sahai v. Gaya (1) and Dost Mohamed v, 
Altaf Hossein (2), as being inapplicable as ‘the facts therein were: 
different from those in the case they were dealing with, No doubt - 
inthe judgment of this Court in that case the observations of 
Sargent C.J. in the case of Pusmananddas v. Vallabdas (3) were: 
quoted at length, but the decision of this Conrt-as I read it, did 
not turn upon the meaning of the expression ““by operation of law.” . 
This Court held that, “ In the present case, there was no assign- 
ment of the decree for arrears of rent in so many words, but not - 
orly the properties under which the jamas in arrears were included, 
but also all arrears of-rents which were the subject of the rent sdits - 
were assigned to the appellants. The arrears of rent were none-:: 
the less arrears though suits had been brought for them and decrees 
were passed for them`on the very day the conveyance was executed 
and we think that in these circumstances the appellants may be ' 
treated as assignees of this decree under O. 21 R. 16.” Reference ` 
was'no doubt made to the case of Purmanand v. Vallabdas (3), but 
as I read-the judgment of that case the decision therein really - 
amounted to this that applying some doctrine of equity in the - 
matter of interpretation of a document, the Court as a matter of. - 
fact held that “ the decree had been transferred by an assignment.. 
in writing.” Similarly in the case of Ananda Mohan Ray-v. Prama- 
tha Nath Ganguli (4) from the fact that all arrears. -of rent had been _ 
assigned over, and there having been decrees passed in respect of 
some simultaneously with, if not before, the execution of the con- | 
veyance, the construction put upon the. conveyance which was in , 
Writing was that it also meant to include the . decrees. _ 

- In the case: of Purmananddas v. Valiabdas (3), there. was an : 
assignment by .certain executors who were trustees in neice 
certain properties in favour of the cestus. gue trusi, in the most.general : 
terms, the.words being “‘all movable property, debts, claims, things 


(1) (1884) ILL. R.7 All. 107. | (2) (1912) 17 1.C. 512. l 
(3) (1887) 1. L. R. 11 Bom, geo. (4) (1920) 25 C W. Ny 863. . 
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in action whatever vested in then as such ex:sators. Sergertt C.J. 
observes in his julgmant, “ But it has bsen sizgastel that Purnt- 


nand is not a transferee of the decree under section 232 of the 


Civil Procedure Code, because the decree has not been transferred 
to him by assignment in writing or by operation of law, and there- 
fore he is not entitled to.apply for execution. There is no doubt that 
in a Court of Equity in England, the decree would be regarded as 
assigned to Purmananddas and he would be allowed to proceed 
in execution in the name of the assignors. Here there is no distinc- 
tion between law and equity, and by the expression “by the ope- 
ration of law’ must be understood the operation of law as adminis- 
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‘tered in these Courts. We think under the circumstances we must ’ 


hold that this decree has been transferred to Purmananddas by 
operation of law. Zn the psesent case the decree has been transferred 
is writing as consteuzd in these Courts.” These last words are very 
important and they appear in the judgment of Sargent C. J. bim- 


self. In my judgment it is obviously right to invoke the aid off 


doctrines of equity in the matter of interpretation of a document of 
this nature executed by a trustee under a will in favour of the cestui 


tla 


gue trust. If however this decision purports to lay down broadly — 


that Courts of execution have to look to equity in considering 
whether there bas been an assignment by operarion of law I regret I 
am unable to assent to the proposition. The Madras High Court in 
the case of Bhandari v. Ramachandra (1), declined to apply the 
doctrine of equity in somewhat similar proceedings, and observed as 
follaws :—"* We are asked to hold that in the event which happen- 
ed in this case the appellant is entitled to be treated as the trans- 
ferge of a decree from the decree-hulder for the purpose of section 
232 Civil Procedure Code notwithstanding that at the time of 
assignment there was no decree and no decree-holder, It seems 
tous that we should not be warranted in applying the doctrine of 
equity on which the appellant relies, which is stated in Palantappa 
vV. ‘Lakshmanan (2), for the purpose of construing section 232 Civil 
Procedure Code. We think the words decree-holder must be cons- 
trued as.meaning decree-holder ‘in fact and not as including a party 
wha i in equity may afterwards become entitled to the rights of the 
actual decree-holder, and that the words of the section relating to a 
transfer of a decree cannot be construed so as to apply to a case 
where there was no decree in existence at the time of the agree- 
ment.” The Judicial Committee of the Privy Council had occasion 
to deal with a somewhat similar provision contained in section 208 of 


(1) (1966) 17 Mad. L. J. 391. (2) (1892) l. I. R. 16 Mad. 429. 
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- Act VII: of 1859 in the caseof Adsdunssssa Khatoon v. Amirunnissa 


Khatoon (1), and their Lordships condemned the consideration of 
principles of equity in such proceedings. ‘Their Lordships observed 
as follows :—“ Then we come to section 208, which, undoubtedly 
is a section ‘relating to proceedings for execution, and after judg- 
ment and decree, It isto this effect : ‘If a decree shall be 
transferred by assignment or by operation of law from the original 
decree-holder to any other person, application for the execution 
of the decree may be ‘made by the person to whom it shall have 
been so transferred, or his pleader, and if the Court shall think 
proper to grant such application, the decree may be exectited in the 
same manner as if the application were made by the original decree- 
holder.’ It appears to their Lordships, in the frst place, that, 
assuming Wajed to have the interest asserted, the decree was not, ` 
in the terms of this section, transferred to him, either by assign- 
ment, which is not pretended, or by operation of law, from the 
original decree-holder. No incident had occurred on which the law 
could operate to transfer any estate from his mother to him. There’ 
had ‘been no death ; there had been no devolution ; there had been 
no succession. His mother retained what right she had ; that right 
was not transferred to him ; if he had a right, it was derived from his 
father ; it appears to their Lordships, therefore, that he is ‘not 
a transferee of a decree within the terms of this section.” 

“Their Lordships have further to observe, that they agree with 
the Chief Justice in the view which he expressed,—that this was not 
a section intended to apply to cases where a serious contest arose | 
with respect to the rights of persons to an equitable iriterést ina 
decree. it was not intended to enable them to try an important 


‘question, such as the legitimacy or illegitimacy of an heir. They. 


are further fortified in this view by the consideration that, under 
Sec. 364 of this Act, no appeal would lie from any judgment or 
decision given in 4 proceeding under section 203 ; it appears difficult 
to suppose that such an important question as this should be triable 
without appeal. Therefore, in their Lordships’ view, agreeing with 
that of the Chief Justice, Sec. 208 does not apply. Even if it did 
apply, it would appear to their Lordships that, inasmuch as pro- 
ceedings under it are not subject to appeal, probably a suit would 
lie for the purpose of reversing an order made in pursuance of it,” 

In my Opinion the fact that, under the present law there is an 
appeal does not take away the weight that should attach to the“ 
above observations, 


(1) (1876) 1. L. R. 2 Cale 3427 ; L. R. 4 l. A. 66. 
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In the case before us-the outstanding features are that there was 
no assignment of the decree in fact in writing, that no questions of 
equity arise ‘inasmuch‘as it was a simple’ transaction between an 
assignor and an assignee and that the decree was not in fact in exis- 
tence on the -date of the assignment but came into being long 
after that date. Under such circumstances can the assignee come 
in? There was mo doubt an assignment of the properties, and I 
nay assume, with all its back or future rents but that is essentially 
different from the transfer of the decree itself, see the observations 
of’ Mahmud, J. in Ram Sahai v. Gaya (1) and Hansraj Pal vy. 
Nukkraj Kunwar (2). A person to whom a party agrees to transfer 


a. decree that may be passed in a suit is not a transferee within the: 


meaning. -of the. rule : Bhandari v. Ramachandra (3). A transfer of 
the property: during the pendency of the suit does not entitle the 


purchaser to apply for the execution of’ the decree unless he has. 


taken steps to have his name substituted in the suit in the place.of 


his vendor, and O. ar R. 16 Œ; P. C. does not apply to such a- 


case : Dost Vohamed v. Altaf Hossein (4) ; Peer Mohamed v. Raru 
than (5); Thakuri Gope v. Malik Mokhtar Ahmed. (6). There having 
been no transfer by assignment in writing, the appellants could not 


by any application to the Court have kept’ the decree alive (see the. 


observations of the Judicial Committee in the case of Jatindra Nath 
Basu v. Peyer Deye Debia. (7), 


The appellants’ contention based on. the provision of S. 148 of 


the Bengal Tenancy Act does not really assist them for if at all 
these. provisions impose on the transferee of a rent decree a further 


disability which. must.be removed before he can apply for executing 


the decree asa rent decree. 

The appellants’ contentions therefore fail, the orders passed by 
the-Courts below are correct and the appeal must be dismissed with 
costs—hearing fee three gold mohurs.. - 


3 Walmsley J : Iagree. © 


A. T. M. Aspeal dismissed, 
(1) (1884) I. Le R, 7 Alle 107 (trr). (2) (1907) All. W. N. 280. 
(3) (1906) 17 Mad. L. J. 391. (4) (1912) 17 1, C. 512. 
. (5) (1914) go I. C. 831, (6) (1922) Pát.. ‘257. 


` (7) (1916) L. R. 43°L. A. 108 (113); 1. L. R. 43 Cale. ggo; 24 C L. J. 67: 
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THR CALCUTTA LAW JOURNAL. (Von. XXXIX, 
Before Mr, Justice Rankin and Mr Justice B. B. Ghose. 


SAILAJA NATH ROY CHOWDHURY: anp OTHERS 
y. 
RAJA RESHEECASE LAW AND OTHERS. — 


Limitation—Averse possession—Non-payment of rent—Co-sharer landlord— 
Sale by executor without permission of Court—Probate and Administration 
Act (V of 1881), Sec. go. 


The disputed lands were purchased by the predecessors of the plaintiffs, 
owners of five annas share in the zemindari, from a tenant, who it was alleged, 
held them rent-free. The plaintiffs, as well as their predecessors, it wás also 
alleged, held:them without payment of rent. The tenancy was so held for more 
than twelve years. The contesting defendants were owners of eight annas share 
by purchase. In a suit for correction of an entry in the record-of-rights and for 
a declaration that the lands were not liable for rent : ; 


Held, that the possession of the tenant vendor being adverse to the defen- 
dants, the possession of the plaintiffs claiming through their vendor, was also 
adverse to the defendants. 


That the starting point for the period of limitation for assessment of rent with 
regard to these lands was, at least, from the time when the plaintiffs or, their 
predecessors came into possession of the lands. 


That it. was not necessary for the plaintiffs to prove that it was not mal land 3 
it was sufficient for them to prove that the defendants were, at the time of the 
institution of the suit, debarred by lipse of time from instituting a suit for the 
assessment of rent pon the lands : Abhoy v. Kally (1).T 


For Rankin, 5. Where Court is dealing with a document some 35 years old, 
the mere fact that proof of consideration is not at all satisfactory, is by itself a 
slender ground for holding that the document known to have come into exis 


tence was, entirely unreal. 


Per B B Ghose F.: A saleby an executor without the permission of the 
Court is not, having regard to section 90 sub-section’ (4) of the Probate and 
Administration Act, void. A stranger cannot question the validity of such sale 
on the ground of want of permission of the Court, nor can he attack the validity. 
of the kobala on the ground that consideration for the same was not paid to the 


vendor. 


A part owner cannot bring a stranger on a property belongiag tc himself and 


* Appeal from, Appellate Decree No. 1539 ‘of 1921, against the decree of 
Babu Nagendra Nath Ghosh, , , Additional . Subordinate Judge of Khuln ay dated 
the 8th April, 192", Evene that of Babu Nagendra Nath Bhattacharjee, Mun- 
siff, znd Court, of Khulna, dated the gth December, 1919. 


(1) (1880) I. L. R. 5 Calce 949. 


[+See also Maharaja Birendra Kisore v, Kailas ou 22 C. L.J. 140— 
Rep.) 
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his co-owners without. the consent of. the other co-owners. If such a person is 
brought on the land by one co-owner, the others would be entitled to sue in eject- 
ment such.person at once to the extent of their shares. 


Appeal by the Plaintiffs. 
Suit under section 106 of the Bengal Tenancy Act to have a 
certain entry in the record-of-rights corrected. 
i The material facts appear from the judgment. 
Babu Anilendra Nath Roy Chowdhury for the Appellants. 


| Babus Narendra Chunder Bose, Biraj Mohan Majumdar, Satyen - 
dra Nath Mitter and Nalin Chunder Pal for the Respondents. 
C. A. V. 
The judgments of the Court were as follows : 


Rankin J.: The plaintiffs brought the suit out- of which this 
appeal arises under section 106 0f the Benzal Tenancy Act to 
have a certain entry in the record-of-rights corrected. The subject- 
matter of the suit appears to be a two-storied building with the 
tank and orchard round it and some tenanted lands—the area of 
the whole ‘being some sixty bighas. The building and the tank 
appear to be in the centre of a village which has become a munici- 
 pality. The record-of-rights treated the matter thus :—That these 
lands were in the possession of the plaintiffs and that they were 
liable to be assessei with rent by the zemindars. Now the plaintiffs 
themselves are fractional owners of ths ze-nindary ani the contest- 
ing defendants come in by purchase of an eight-anna interest in 
the zémindary, the purchases having been made somewhere between 
1287 and 1290 B.S. The case made by the plaintiffs is that there 
was an old Brahmattar grant made in 1165 B. S. to one Annada 
Prasad Mukerji, that his son was Durga Charan Mukerji and his 
grand-son was Guru Charan Mukerji, that Guru Charan died some- 
time before 1287 B. S and that he had a son called Annada 
Charan Mukerji. The plaintiffs say that by a kobata dated in 1296 
B. S. their: predecessors in-interest, namely, Satindra Nath Roy 
Chowdhury and Girija Nath Roy Chowdhury took from the execu- 
tor of Annada Charan Mukerji’s estate the Niskar right which had 
been in this Brahmin family for a very longtime. The learned 
Munsiff adopted the view of the’ plaintiffs. He was satisfied with 
the evidence of a Taidad as to the existen ze of the ancient grant ; 
in‘his opinion, the premises were known as Guru Charan Mukerji's 
Baganbari ; and he came to the finding that Guru Charan had built 
the house himself.. He was clearly of opinion that no rent had ever 
been paid to the zemindars in respect of this hause, tank, orchard 
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or tenanted lands.-- The view of law upon which. he. proceeded — 
was that no doubt the purchasers: under the- Kobala - being: the: 
plaintiffs’ predecessors and being co-owners of the’ estate, 
exclusive possession by them of the suit land would not amount, to 
adverse possession but in this case the plaintiffs had succeeded. in 
tracing back the possession to Guru Charan and his possession 
without any stipulation for payment of rent was un-doubtedly adverse 
to the proprietors of the estate. On appeal, the learned: Addi- 
tional Subordinate Judge of Khulna‘ took a very different: view,” He 
was not satisfied eithe r with the evidence of the ancient grant or 
with the evidence b y which the plaintiffs deduced their. title: from 
the grantee of the Sanad of 1165 B.S. namely, Annada Prasad 
Mukerji to Guru Charan Mukerji or his son Annada Charan 
Mukerji. He thought, moreover, that the kobala of 1296 B. S. 
was not proved to make a valid grant because Annada. Charan’s 
will was not properly proved and that there was no proof of per- 
mission of the District Judge to sell, Therefore, he was not satis- 
fied that the kobala effected anything. In addition to that, how- 
ever, and in the course of stating that opinion he said “ The 
plaintiffs or their predecessors got no right under the kobala even 
if it be conceded for the sake of argument that the alleged con- 
sideration, Rs. 2,300 were paid, though the evidence as to the pay- 
ment of the alleged consideration is not at all satisfactory.” In that 
way, the learned Judge finds that the plaintiffs have not succeeded 


in making out their claim under the alleged ancient grant and on 
that it is not, in my opinion, possible for us to differ from the 
finding of the learned Judge. It isa question of fact whether the 
title has been deducéd by proper evidence from the first holder to 
the last holder. I must observe, however, that I do not take this 
judgment as being a clear or proper finding to the effect that the 
kobala was an unreal, collusive or colourable document. If one is 
dealing with a dacument some thirty-five years old, the mere fact 
that proof of consideration is not at all satisfactory is by itself a slen+ 
der ground for holding that the document known to-have come into. 
existence was entirely unreal. ° f 
When the learned Judge comes to the question of adverse: 
possession, his view is this ; —First of all he says, that Guru Charan: 
was related to the plaintiffs’ branch of the Roy Choudhury, family, 
It appeafs that at one time the plaintiffs’ predecessors. were, two 
brothers called Radhanath.and Prannath, that Radhanath had a son: 
called Kashi and that Guru Charan married Kashi's. daughter, So. 
that Guru Charan wasa son-imlaw: of one: of the: plaintiffs’ prode: 
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cessors. Having stated that the learned Judge says “ Guru Charan 
Mukerji being a mere relation of the Roy Choudhuries was allowed 
to liya in the house without payment of rents. ‘The fact that Guru 
Charan or his son Annada Charan was allowed to live in the Bari 
and enjoy the attached tank and garden without payment of rent 
did not and cannot create any Niskar right in either of them.” His 
view is that when the contesting defendants purchased their present 
interest, the plaintiffs’ predecessors seeing that it was passing to the 
hands of strangers got a kobala from the executor of Annada 
Charan and that explains the document of 1296 B. S. 

‘On this appeal, it has been pointed out, first, that the learned 
Subordinate Judge omitted one prayer for relief which had been 
granted by consent or, at least, without opposition, namely, that a 
certain plot No. 2496 should be declared as in the khas possession 
of the plaintiffs. Putting that on one side, the first objection taken 
to the judgment of the lower appellate Court is that the onus of 
showing that these lands are wal is upon the defendants. However 
that might be in other circumstances, I am of opinion that, in a 
suit to correct an entry in the record-of-rizhts, that proposition 
does not hold good and cannot be applied. The main point in the 
appeal is as to the question of adverse possession and, on his part 
of the case, it appears to me that the learned Judge has not pro- 
perly ‘directed himself in law in dealing with this matter. To begin 
with, he has not, so far as I can see, appreciated the fact that the 
suit lands include certain tenanted lands. He has not dealt with or 
reversed the finding of the trial Court that Guru Charan himself 
built the two-storied house. Upon the basis -that Guru Charan 
was a son-in-law of Kashinath, he simply finds that he and his son 
were allowed to live in the house without payment of rent. In 
my judgment, there is no proper finding either that the kobala of 
1296 B. S. wasa merely colourable transaction. Looking at the 
matter, therefore, from the proper point of view, it seems to me 
that one has here to remember tnat, according to every body’s case, 
for well over forty years, possessiqn free of rent had been, first of all, 
in the hands of the Mukerjis and afterwards in the hands of the 
plaintiffs’ predecessors claiming title under the Mukerjis. That 
finding which is incontestable on either. judgment cannot, in my 
opinion, be got rid of by resort to the doctrine of leave and license, 
The basis of the defendants’ case is not that the record-of- rights 
should have been to the effect that the house and the tank an4 the 
orchard were in the khas possession of the zemindars as a whole, 

still less ‘that the tenanted lands should have been recorded simply 
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as a tenure under the 16 annas zemindars, but that the . plaintiffs, 
though they be fractional owners of the zemindary interest, have a. 
quasi tenant right of some sort. The question is whether it is 
liable to assessment for rent oris not liable to assessment for rent. , 
But it is common ground that the plaintiffs have a holding and that 
is the meaning of the record-of-rights. That being so, mere leave 
and license in no way explains the position, specially as the position 
has been maintained for over 4o years. In my judgment, the 
suggestion of leave and license being put on one side, the question 
then is this :—Is it plain, first of all, that Guru Charan and his son 
Annada Charan who were in no way interested in the zemindary 
maintained themselves on an important piece of property including 
tenanted land having no right as against the co-sharers other than 
the plaintiffs’ predecessors and without claiming any right at all? It 
seems to me that the fact that the present defendants -are absentee 
landlords in no way enables them to brush on one side open and 
apparent possession by persons who were not co-sharers in the 
zemindary nor does it enable them to get out of the fact that the 
plaintiffs, having a right other than their zemindary right es 
concessis, did so long ago as r296 B. S. .purport to shelter them- 
selves under the right of the Mukerjis. For these reasons, it seems 
to me that this appeal should be allowed and the judgment of the 
Munsiff restored with costs in this Court and in the lower 
appellate Court. 

= B. B. Ghose J. This appeal arises out of a suit for a decatan 
that a certain entry in a record-of-rights prepared under the Bengal 
Tenancy Act is erroneous. It has been recorded that the lands in 
dispute are in the possession of the plaintiffs and are maf lands of 
the estate which are liable to assess ment for rent but the plaintiffs 
say that no rent is payable for them. Some of the lands are. re- 
corded as being in the possession of tenants under the plaintiffs. 
There is a prayér with regard to one plot of land that it should be 
recorded as in the khas possession of the plaintiffs and not in: the, 
possession of tenants. This last prayer was allowed by the Munsiff. 
With regard to this last prayer, it is “not necessary to refer to it again 
having regard to the decree that we propose to make. | The plain., 
tiffs allege, first, that these lands are their Niskar property not, 
liable to pay rent and, secondly, that they and their predecessors- 
in-interést have held these lands as Niskar for. long over 12 years 
and thus they have acquired a right to hold them without payment 
of any rent and, therefore, the lands are not liable to assessment. 
The plaintiffs are owners of five annas share in the zemindary and the 
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contesting defendants are owners of eight annas. share. The owners 
of the other shares do not appear to contest the suit. The disputed 
lands consist of a house, a tank, a garden and some tenanted lands. 
The plaintiffs allege that these belonged to one Guru Charan 
Mukerji and after him to his son Annada Charan Mukerji 
as Niskar Brahmattar and they claim by right of succession 
from the purchasers of the property who bought it from the 
executor of Annada Charan Mukerji by a kobala dated 1890. They 
say that.they also held these lands as Niskar without payment of 
any rent. The contesting defendants acquired their shares by 
purchase in 1881 and 1883. The Munsiff made a decree entirely in 
favour of the plaintiff. On appeal by the contesting defendants 
the Subordinate Judge has reversed that decision. 


The Subordinate Judge has dealt with two points in his judg- 
ment: first, whether the plaintiffs have their alleged Niskar right 
by virtue of purchase under their kobala and, secondly, whether 
they have acquired Niskar right by virtue of adverse possession. 
It is not necessary for me to examine in detail the decision of the 
Subordinate Judge on the first point. But I must observe that his 
view that a sale by an executor without the permission of the Court 
is void is erroneous, having regard to section go, sub-section (4) 
of the Probate and Administration Act. A stranger cannot ques- 
tion the validity of such sale on the ground of want of permission of 
the Court nor can a stranger attack the validity of the kobala on 
the ground that consideration for the same was not paid to the 
vendor. l 


The important question in this case is whether the plaintiffs 
have acquired a right to hold the lands - without payment of rent by 
virtue of adverse possession. In dealing with this question, the 
Subordinate Judge states, —" The contending ¿defendants are 
admittedly absentee zemindars. There is no evidence worth the 
name to show that the plaintiffs or their predecessors ever set up 
‘adverse claim by Niskar right tê the knowledge of the defendants 
or their agents.” Apparently, this means, as has been argued by 
the learned vakil for the respondents, that the plaintiffs being co- 
sbarers with the defendants in the zemindary their possession 
should be considered as possession of, and on behalf of, alb the co- 
owners in the zemindary. The proposition so broadly stated does 
not’seem to represent the correct rule. With regard to a similar con- 
tention put*forward, Viscount Cave observed in delivering the 
judgment of the Privy Council in the case of Varatha Pillai y, 
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Jeevavathnammal (1): "This contention was founded upon the. 
English rule of law which was abrogated -by the Statute 3 
and 4 Will. 4, c 27,8. 12, that the possession of one of. several 
coparceners, joint tenants or tenants-in-common, is the posses- 
sion-of the others so as to prevent the Statutes of Eimi- 
tation frem affecting them. Whether this rule is: applicable to 
sharers in an unpartitioned agricultural village in India not -holding 
their shares as members of a joint family, it is unnecessary for the 
purposes of the present case to decide ; for upon the facts of. the 
case the rule has no application. The limits of the rule were defin- 
ed in Culley v. Doe d. Taylerson (2), as follows; ‘ Generally speak- 
ing, One tenant-iIn-common cannot maintain an ejectment against 
another tenant-in-common, because the possession of one tenatit-in- 
common is the possession of the other and, to enable the party 
complaining to maintain an ejectment, there must be an ouster of 
the party complaining. But where the claimant, tenant-in-common, 
has not been in the participation of the rents and profits for a 
considerable length of time and other circumstances concur, the 
Judge will direct the jury to take into consideration whether they 
will presume that there bas been an ouster...and, if the jury find an 
ouster, then the right of the lessor of the plaintiff to an undivided 
share will be decided exactly in the same way as if he had brought 
his ejectment for an entirety.” The matter, however, in this case 
does not rest there. The property has been found to have been in 
the possession of the Mukerjis previous to the date when the plain- 
tiffs came into possession. The Mukerjis built the house ; the 
Mukerjis realised rents from the tenants ; they had no interest in 
the estate. Their possession must be considered. the prima Jade 
adverse to all other:persons. But it is contended on behalf of the 
respondents that the finling of the learned Subordinate Judge 
that the Mukerjis were allowed to remain on the land with the per- 
mission of the Roy Chowdhury zemindars, who were their rela- 
tions shold be considered as a finding that the Mukerjis were in 
possession as licensees of the plaintiffs’ predecessors-in- -interest. 
Then itis argued that, as the possession of the Mukerjis as licen- 
sees could not be adverse to the plaintiffs, the possession of the 
Mukerjis should be considered to be the, possession of the 
-plaintiffs and the plaintifs being co-sharers of the contest- 
ing defendants, the possession of the Mukerjis should be con- 
sidered as the possession of the defendants. This, in, my 


(1) (1919) L. R.46 1, A. 285 (292); L Be R. 43 Mad. 244: f 
Na) (1840) 11 A. & E. 1008. 
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ekan 


judgmènt, would be to superimpose a fiction upon a fiction and 
cannot be accepted. It may be that a part owner is entitled him- 
self to take possession of joint property and hold it on behalf of his 
co-owners ;- but it is settled law that a part owner cannot bring a 
stranger on a property belonging to himself and his co-owners 
without the consent of the other co-owners. If such a person 
is. brought on the land by one co-owner, the others would 
be entitled to sue in ejectment such person at once to the 
extent of their shares. The possession of the Mukerjis therefore, 
must be‘corisidered as adverse to that of the defendants and the 
plaintiffs.having come into possession through the Mukerjis must 
be taken as holding these lands adversely to the defendants. The 
fallacy of the contrary position would be apparent from the fact 
that it cannot be asserted in any way that the Mukerjis realised 
rents from the tenants in possession of portions of the disputed land 
on behalf of the co-owners of the zemindary. 

Another question arises on the facts of this case. It has been 
recorded that the plaintiffs are in possession of the lands in dispute. 
It is not alleged on behalf of the defendants that the plaintiffs are 
in possession by right of their being co-owners inthe estate. If 
they had done so then thir claim to assess rent on the land would 
be quite at an end. This right to assess rent can be claimed only 
on the ground that the plaintiffs have some sort of tenancy right for 
Which they are liable to pay rent. The possession of the plaintiffs 
must, therefore, be considered as possession on their own behalf to 
the exclusion of their co-sharers in the zemindary. 

Then the question is if the plaintiffs are said to be in possession 
under some sort of tenancy right, what should be the starting point 
for the period of limitation for assessment of rent with regard to 
these lands. It must be, at least, from the time when the plaintiffs 
or their predecessors came into possession of these sands and that is 
long before 12 years of the suit. On this question, reference may be 
made to the case of Abhoy Churn Pal v. Kally Pershad Chatterji (1, 
where it was held in such a case as this “that, although the onus 
of proof lay on the plaintiff, it was not necessary for him to prove 
that the lands claimed by him to be held as lakheraj had been held 
rent-free from before the date of the Permanent Settlement ; but it 
was sufficient for him to prove that the defendant was, at the time 
of the institution of the suit, debarred by lapse of time from insti- 
tuting a suit for the resumption or assessment of rent upon the 
land.” It must, therefore, be held that the plaintiffs have 

(1) (1880) I. L. R. 5 Cale. 949. 
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acquired a right to hold possession without payment‘ of rent by 
lapse of time. ai ee kee 

One other small point was urged on behalf of the respondents : 
that the suit being for a portion of the lands included within 4° 
bigger area is not maintainable. This question does not appear 
to have been raised in the issues or in the trial Court but it finds 
a place towards the end of the judgment of the Subordinate Judge. . 
It appears to me that there is no substance in this objection. 

“ On all these ‘grounds, I agree that this appeal and the-suit of- 
the plaintiffs should be decreed, that the décree’of. the Subordinate 
Judge should be set aside and that of the Munsiff restored with: 
costs. ee ee a o 

ik Appeal allowed : Suit decreéd: 
A, TM, | i MBEK 
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akh; Str Hugh Walmsley, Knight, Judge, and Mr Justice M.N. 
Mukerji. 


, - TARAK CHANDRA CHAKRAVARTI AND ANOTHÈR 
6. 2. l 
ney -PRASANNA KUMAR SAHA." 


` Admissibility—Return made under section 48 of Regulation VIII of 1793 and 
section 15 Cl. (8) of Regulation VII of NIN ah Act (I of ha Secs. 


21 (1); 32, 35, 79, 114 Illus. (e). 


admissible in evidence. 


Per. M. N. Mukerji, $:—Section 35 of the Evidence Act is based upon 


- the circumstance that in the case of official documents entries are made in the 


discharge of public duty by an officer who is an authorised and accredited agent 


appointed for the purpose. The law reposes such a confidence in public 
officers that it presumes they will discharge their several trusts with accuracy and 


' fidelity. 
Appeal by the Defendants. 


_ Proceedings under section 105 of the Bengal Tenancy Act to 
enhance the rent of the defendants’ taluq which had been recorded 


„as not liable to enhancement in the finally published record-of- 
rights. 


The material facts appear from the judgment. 
Babu Ram Dayal De for the Appel lants 
Babu Bhagirath Chunder Das for the Respondent. 


GA V. 
The judgments of the Court were as follows : 


Walmsley J: This appeal is preferred by the defendants, 
They are the owners of a Sikmi talug named Kasi, Chandra Chuker- 
butty, and in the record of rights recently published the rent of 
the taluk was stated to be notliable to enhancement. The land- 
‘Jord however challenged thee accuracy of this entry and made an 
“application before the Settlement Officer for enhancement of the 
rent under the provisions of section 7 of the Bengal Tenancy Act, 
The Settlement Officer found that the landlord had failed to rebut 


` ®Appeal from Appellate Decree No. 183 of 1922, against the decreas of B. Sen 
;Esq, Special Judge of Noakhali, dated the 30th August, 1921, reversing that of 
Babu M. M. Chakravarti, Assistant Settlement Officer of Noakhali, dated -the 
6th September, 1919. 


so rê nu w 


- A certified copy of an extract from the books of the Collectorate in which’ the 
; papers filed under the provisions of section 48 of Regulation. VII! of i793 and 
; Section 15 of Cl. (8) of Regulation VII of 1799 used to be kept, is not by itself, 
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CiVIL. the presumptions arising from the entry in the record of rights 
1934 and from payment of an unvarying rent for twenty years and dis- 
Tarak missed the application. The landlord appealed and the learned 
De Judge reversed the decision of the first Court: he based his find- 
Peasdana. i ‘ n 
Ba ee ing on two pieces of evidence, first, the absence of the taluq in a 


Haimaey, F. return submitted by the zemindar in 1242 B. S and second, the 
name of the talug, the mame being that of the father of -the 
- appellants. 

So far asthe zemindar’s return is concerned, the . position is 
rather obscure. Returns were prescribed by section 48 of Regula 
tion VIIL of 1793 and also by section r5 of Regulation VII of 1799, 

‘and it is possible that the document produced in this case was 
prepared in accordance with one or other of those sections, though 
‘why it should have vedn preparel in 1242 B.S. is not explained. 
` Assuming however that the return was made under one or other 
of those sections, other questions arise. The first is whether the 
return can be received in evidence at all ; the second is whether the 
nature of the requirements warrants any inference based .on. the 
absence of the Sikmi in the return: and the third is whether in 
any event the defendant can be bound by suca an inference. 

In the absence of further information about this particular 
return I feel unwilling to come to any decision as to whether it 
could properly be received in evidence, and it is not necessary that 
1 should do so. It is the same with the second objection. 
Regarding the third objection, however, I feel no doubt. Sanctity 
may attach to an old document but the return ‘before us was pre- 
pared by the landlord alone without any opportunity being given 
to the tenants of admitting its correctness. It is possible of course 
that the defendant's taluq was not in existence then, so that the 
return could not contain an admission of accuracy by - their prede- 
cessor, but that expansion cinnot be accepted until-it is shown 
that the return cfntains an exhaustive catalogue of the subordinate 
interests in the estate, and that the accuracy of the. catalogue | 15 
admitted by the owners of those interests. It is not suggested that in 
this case the return can pass such a test. I think therefore that gthe 
absence of the taluq in the returo certainly cannot: bind the 
defendant, and that, if it is evidence at all, .it is of very slight 
weight. ; | 

The other -piece of evidence on which the learned: Judge 
relies is also slight. He says that the taluq bears the name of 
Kasi Nath Chuckerbutty and he’ ‘assume: that that must be the 
name of the first holder. That is quite possible, On’ the other 
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hand the defendants’ case is that their father bought from a Dhobi, 
and itis quite possible that he at once proceeded to get the tenure 
known by a more pleasing name. 

The learned Judge also explains away three comments made 
by the first Court. Two of them are of little importance, but the 
first is cogent. A kobala of 1239 B. S mentioned a taluq which is 
still existing under the same name: that taluq however was not 
mentioned in the return of 1242 B. S. and the Settlement Officer 
used this omission to show that the defendants’ tiluq might also 
have been omitted. The learned Judge misses the point of the 
argument when he disposes of it by saying that the land, described 
in the kobala, is not proved to lie within the taluq. 

My conclusion is that the learned Judge is in error; it is not a 
mere matter of appreciating evidence: he has treated as binding on 
the defendants what cannot be more thana slender piece of evi- 
dence. It is not necessary that there should be a remand, for all 
the evidence is before us ; and itis clear that if the return me 
B. S. does not bind the defendant, the evidence adduced by the 
plaintiff is not nearly enough to rebut the presumption arising from 
the entry in the record-of-rights. 

In my opinion, therefore, this appeal should be allowed, and the 
decision of the First Court restored with costs in this Court and 
the Lower Appellate Court, the hearing tee in this Court being 
assessed at two gold mohurs, 


‘Mukerji, J.: Tnis appeal arises out of a proceeding under' 


section 105 of the Bengal Tenancy Act wherein the plaintiff sought 
to enhance the rent of the delendants’ taluy waoich had been record- 
ed as not liable to Panancement in the finally pubdiished record-of- 
rights. 

The rent of the taluq had admittedly been paid at a umform rate 
for upwards of 20 years immediately before tne institution of the 
proceeding. Che defendants relied upon a presumptjn that arose in 
their favour under section go Cl. (2) of the Ac. The Assistant 
Settlement Officer held that that presumpuun nad not been res 
buited and dismissed the plaintiff's case. The Special Judge on 
appeal being of a contrary opinion remanded the case for scttiing-a 
fair and equitable rent. 

Azainst this decision the present appeal has been preferred by 
the defendants. ° 

The learned Special Judge has observed in his judg. nent that the 
defendants are entitled to the presumption arising under section 
so Cl. (a) of ‘the ‘Bengal Tenancy Act and that the presumption 
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afforded ‘by the khatians was also in their favour, He, however, ` 
thought that the said presumptions were rebutted by the document : 


(Ex. 1) which had been filed on behalf of the plaintiffs and by the 
fact that the defendant Kashi Chandra Chuckerbutty who is said to 


have purchased the talug from one Gobinda Dhupi and whose-- 


ivy 


name the talug bears did not offer himself for examination and the” 


kobala by which the purchase was made was not produced. 


The appellants urge that the document Ex. ris not admissible ` 


in evidence, t that at any rate, its evidentiary value is very little 
as against him, that no adverse inference should’ have been drawn 


{from the non-examination of Kashi Chandra Chukerbutty who was — 


a very old man at the time of the proceedings and who is now dead, 
and they have put in an application praying that the kobala which 
they are now in a position to file may be taken as additional evi- 
dence in the case. i 


“These contentions are opposed on behalf of the respondent, on g 


whose behalf reliance is placed on section 35 of the Evidence Act 


and the terms of the Regulations under which the document (Ex. r) E 


in question was prepared. 

Now, the document Ex. r is a certified copy of a list which 
describes itself as follows :—"“ Paper as per details under section 48 
of Regulation VIII of 1793 and section 15 Cl. (8) of Regulation 
VII of 1799 relating to ro annas, 13 gandas, 1 kara, 1 krant share 
. ae Amarabad, district Bhulua, dated the r5th Pous 1242) 

S, (29 12: -1835). ” It therefore is a certified copy of an extract 


the books of the Collectorate in which the papers filed under ` 
the provisions of the aforesaid Regulations used to be kept or g 
copied. We hive not been referred to any statute under 


which the books in question are kept. It has not been 
shoWa to us that th; public servant, wioever he was, who made 
the entry in the books purported to state a fact in the entry in the 
discharge of his official duty. Lt does not also appear that the - 


person who made the entry did so inthe performance of a -duty 


specially enjoined by the law. Tne epaper therefore In my opinion ` 
does not come under section 35 of ‘the Evidence Act atal, The’ 
section is based upon the circumstance that in the case of official 
documents entries are made in the discharge of public duty by an 
officer who is an authorised and accredited agent appointed “for 
the purpose. lhe law reposes such a confidence in public officers 
that it presumes they will discharge their several trusts with 
accuracy and fidelity. ‘The circumstances relating to this entry 6 do ` 


not stand these tests. It is likely that the books were kept for the: 
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information: of the Collector but that doés not make them binding 
as official records of-the' facts contained-in them. The probative 
value of this document is to be assessed first of all by the applica- 
tion of the presumption contained in section 79 of the Evidence 
Act which goes to prove that it is’a correct copy of the entry 
in the: register of the Collectorate. Then by the application of the 
presumption contained in section 114 illustration (e) of the Evi- 
dence Act it: may be Held that it is a correct copy of the list filed 
in the Collectorate. We may perhaps go further and assume that 


the list was as a matter of fact filed by the party by whomit purports . 


to have been filed.. Even then it remains a statement made by a 
party, and its legal effect or the weight to attach to it would have 
to be determined by the application of such tests as have to be 

applied to all other statements. Ifit 1s sought to be used as an 
~ admission against the party making it, its probative value is consi- 
derable, where it is sought to be used in favour of the party who 
made it, it must fulfil the requirements of section 21 cl. (1) read 
with section 32 of the Evidence Act, or it must be relevant other- 
wise than as an admission. Taking, it’ at its best it is a list filed by 
a zeminder, independent talukdar or an actual proprietor of 
land containing a record of engagements made by him with de- 
pendent talukdars who would pay revenue to Government through 
him. The defendant’s taluq does not find mention in this list. 
We may assume that the plaintiffs’ predecessors had entered into 
engagements with all his, dependent taluqdars, for the defendants 
do not claim to have ever paid revenue direct to Government ; but 
still the question remains as to whether the omission of the defen- 
dants’ taluq.from. that list can be taken as evidence of any value 


to show that the talug did not exist at the date when the list was . 


filed. In filing the list the plaintiffs’ predecessors were making a 
statement to which the defendant’s predecessors were not parties ; 
it does. not appear that the statement was made” in the latter’s 
presence ; ; nor does it appear that the latter were at all interested 
in seeing that the taluq was entered in the list. Under the circums- 
tances I am of opinion that the probative value attaching to the list 
must, if any at all, be of the slightest character, assuming that it is 
admissible in evidence as corroborative evidence of the plaintiff's 
denial of the existence of the taluq on the date the list was filed. 
_ The: plaintiff c did not produce the Kobala of his purchase or his 
collection papers. 

Then as to the inference arising from the non-examination of 
the defendant Kashi Chandra Chuckerbutty, I do not think the 
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learned Special Judge was justified in the view that he took that in 
his old age he felt delicacy to state falsehood and so his son deposed. 
in the case, nor again does the non-production of the Kobala carry i 
the matter any further. 

In my opinion the plaintiff has failed to rebut the presumption 
which arises in favour of the defendants, and it must be given effect 
to. I therefore agree in the order which my learned brother has 
passed and reverse the judgment of the Special Judge and restore 
that of the Assistant Settlement Officer with costs. 


A, T. M. 
Appeal allowed. 


Before Sir Hugh Walmsley, Knight, Judge, and Mr. Justice a 
M. N. Mukerji. 


UMA CHARAN CHAKRAVARTI 
9). 
GUIRAM BAG." 


Suit, maintainability of—Limitation Act (IK of 1908), Sch. I. Art. 44.—Aliena- 
tion by unauthorised person=-Omission to pray for setting aside sale—Suit-: 
substantially one for setting dbide sale. a 
Per M. N, Mukerji, 7: Article 44, schedule I of the Limitation Act is 

not applicable to the case of an alienation by an unauthorised person : Mata Din 

v. Ahmed Ali (1). 

Where the plaintiff alleged that he was in soparate possession of his share 
from his boyhood, tifat the defendant in collusion with his brother had, fraudu- 
lently and without consideration got his share transferred to himself by a deed of 
sale, which purported to have been executed by the plaintiff’s mother on behalf . 
of the plaintiff as minor, there being no necessity for the sale at all and prayed 
for setting aside the deed of sale if that was considered necessary : 

Held, that as the suit was substantially one for setting aside the sale, omission 
to pray for that relief could not affect the. maintainability of the suit. 


= 


“Appell from Appellate Deeree No. 311 of 1922, against the decree of ‘Babu ` 
Banwarilal Banerjee, Subordinate Judge, sst Court, Howrah, modifying that of 
Babu Shashijiban Sen, Munsiff and Court, at Uluberia, dated the 6th April, 
1920. i i l i l i ' 

(1) (igtt) L L. R. 34 All. 3335 15 C L. J. 270. 
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Appeal by the Defendant. 


Suit:for a declaration that the conveyance did not affect the 
plaintiff's interest, and for an injunction restraining the defendant 
from disturbing the plaintiff’s possession and in the alternative 
praying for. cancellation of the document. 


The material facts appear from the judgment. 
Babs Hiralal Chakravarti for the Appellant. 


Babu Nagendra Nath Ghose for the Respondent. 
C. A. V. 
The judgments of the Court were as follows : 


Walmsley J :—This appeal is preferred by the defendant. 

He bought a share ina holding, which belonged to two brothers, 
Soshi Bhusan Bag and Guiram Bag, by a conveyance executed 
on Sraban 17, 1316. Soshi was an adult at the time, and he does 
not deny execution. For Guiram the conveyance was executed by 
his mother, his natural guardian. Guiram is the plaintiff and his 
case is that in Sraban of 1316 he was an adult, and his first prayer 
“was for a declaration that the conveyance did not affect his interest, 
“and for an injunction restraining the defendant from disturbing 
his possession. In the alternative he asked for the cancellation 
of the document onthe grounds that there was no necessity for 
the sale and that the sale was not for his benefit. 

The first Court found that the plaintiff was an adult in Sraban 
1316 and decreed the suit in the terms of the first prayer. On 
appeal the learned Judge came to a different conclusion as to the 
plaintiff's age and then proceeded to deal with. the question of 

' necessity. He held that the sale was not necessary and that the 
plaintiff was benefited to the extent of Rs, 46-0-6 only and he 
accordingly decreed the suit on condition that plaintiff should pay 
that sum to the defendant within one month. 

The decision as to the plaintiff's age must be accepted as final, 
and the question therefore is whether the plaintiff is entitled to 
have the document set aside. The lower Courts hold that the 
sale was not necessary, and that the circumstances under which it 

was made are suspicious. It appears however, that there was a 
decree for ga rupees against plaintiffand his brother and that the 
property had been put up tosale in execution and bought for 

“132 rupees, itis also in evidenée that an application waf made 

_ for rateable distribution. The léarned Judge is rightin refusing 
‘to go behind the decree. He thinks however that the elder brother 
“was acting treacherously and that somé thing less might have been 
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sold. The idea of treachery seems to be purely conjectura}, As 
for the possibility of selling less, a share in a holding cannot be 
divided at the will of the seller alone, so that it should yield just 
the required sum and no more. Moreover there was the matter 
of plaintiff's maintenance ; he was living with his uncle, but there is 
nothing to show that a sum of cash would not be for his benefit. 
It is true that the surplus may not have been used to his benefit 
but that is a matter between him and his mother, ~~ 

In my opinion the plaintiff failed to ‘show that there was no 


“necessity to warrant the sale. I think therefore that the appeal 


should be allowed and the suit dismissed with costs in all Courts. 

Mukerji J:—This appeal arises out of-a suit for declaration 
of plaintiff's jamai right to certuin lands and for confirmation of 
possession therein. 

The plaintiff’s case was that the said lands. represented 4th 
share therein, that he was in separate possession of his share from 
his boyhood, and that he came to know in Falgoon 1325 that the 
defendant in collusion with the said Sashi Bhusan Bag had fraudu- 
lently and without consideration got both the shares transferred to 
himself by a deed of sale dated r7th Sravan 1316, which. purport- 
ed to have been executed by plaintiff’s mother on behalf of.the 
plaintiff who wa; represented’ as a minor therein and by the said 
Sashi Bhusan Bag for himself. Plaintiff alleged that as a matter 
of fact he was major at the date of the sale and there was no 
necessity for the sale at all. He also prayed for setting aside the 
deed ofsale if that was considered necessary. 

The trial Court found the plaintiff was not a minor at - the ies 
of the sale, and although io that view it was not necessary, 
in the opinion of that Court, to investigate the question 
whether the plaintiff's mother sold the lands for the plaintiff's 
benefit as she had no right to dispose of the property 


_ on any account, the Court ona consideration of the facts and circums- 


tances came to the conclusion, that the sale was not, for a legal 
necessity” and was not binding against the. plaintiff.. In this. view 
of the matter the trial Court.decteed the suit, declaring the plain- 
tiff’s right, confirming his possession, declaring the deed of sale. as 
not binding on the plaintiff and restraining the defendant from 


interfering with plaintiff's possession. 
The defendant thereupon appealed. The- -Appellate Court came 


.to the conclusion that the plaintiff was a ‘minor at the date ‘of the 


sale and finding that the plaintiff was benafited to the extent of 


-Rs. 46-0 6 out of Rs. 80 which represented his. share of the purchase 
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money, made a decree to the effect that the decree obtained by the 
trial Court would stand if the plaintiff paid the defendant 
Rs. 46-0-6p. within a certain time, failing which the suit would stand 
dismissed. l 

The defendant has appealed to this Court and on his behalf 
the contentions put forward are substantially three in number : 
Firstly, that the suit was barred by limitation, secondly, that the suit 
was not maintainable in the absence of a substantive prayer for 
cancellation of the sale deed, and Zkirdiy that upon the facts found 
by the Court of appeal below the suit should have ‘beea dismissed. 

As regards the second of the above contentions I may say at 
once that Iam not at all pressed by it. The suit substantially 
was one for setting aside the deed of sale, although that relief was 
sought for as only ancillary to the other reliefs. Omission to 
pray for that relief cannot affect the maintainability of the suit. 

As regards the first contention the appellant contends that the 
suit is governed by Art. 44 of Sch. I of the Limitation Act. The 
plaintiffs suit, however, was not by a ward who has attained majo- 
rity to set aside a transfer of property by his guardian. His suit as 
framed rather related to an alienation by an authorised person. 
As has been held by the Judicial Committee in Mata Din v. Ak- 
mad Ali (1) in a case of this “nature, Art. 44 has no application. 
The lower appellate Court took the view thatthe suit was . ot 
barred as it had been instituted within t2 yearsfrom the date of the 
_ kobala and within 3 years from the knowledge thercof. The lower 


appellate Court therefore seems to have thought that so far as the, 


cancellation of the kobala was conceraed it was governed by Art. gr. 
Possibly the lower appellate Court was right in this respect having 
regard to the view that it took of the facts as proved. It is unneces- 
saty however to pursue this matter further as in my opinion the 
appellant’s third contention must prevail. 

© With regard to this contention if the findings of the lower 
appellate Court be examined, they amount to the following :— 
The plaintiff wasa minor at the date of the sale, there was an 
auction sale of the shares of the plaintiff and his brother in execu- 
tion of a decree obtained by one Rupchand, the sale took place in 
July 1909, the kobala was on the 3rd August, 1909, and the sale 
was set aside on the 30th August, 1909, the plaintiff and his brother 
came to remain in possession under a sub-lease granted verbally to 
the plaintiff’s brother ; plaintiff's brother sold his interest in the 
sub-lease to one Soshi Pal; there was a decree for ejectment against 


(1) (1911) I. L. R. 34 All. 213 P. C. 
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Soshi Pal; and after this decree the present suit was instituted. 
The further findings of the said Court are that the rent-decree in 
execution of which the auction sale took place cannot be assumed 
to be otherwise than valid and bona fide, that there is strong sus- 
picion that Soshi Pal caused the suit to be instituted in order to 
undo the effect of the ejectment dzcree that had been obtained 
against him, and as a matter of fact the plaintiff had been benefited 


.to the extent of Rs. 46- o-6p. The respondent contends that the 


finding of the lower appellate Court as to the plaintiffs minority is 
wrong. Iam inclined to agree. I think the finding of the Court 
of first instance has been too lightly set aside by the lower appel- 
late Court-and its reasons are to say the least not at all convincing. 
I do not however see how the plaintiff will bein a better position 
if it be held that he was not a minor. The position then will be 
that being a major, and presumably fully aware of the transaction 
that his mother entered into on his behalf—it being wholly 
impossible to believe that the sale could or did take place without 
his knowledge or otherwise than with his approval—he allowed him- 
self to be benefited by it, and then after an interval of nearly ro 
years has sought to repudiate it. On the footing that he wasa 
minor his position seems to me to be somewhat more favourable 
to him. Be that as it may, we have it that at the auction sale the 
two shares were sold for Rs. 132, the defendant paid Rs. 160 
for them, and the plaintiff and his brother were also allowed to 
remain on their family homestead under a sublease, The learned 
Subordinate Judge is right in his observation that “it was not 
necessary for the purchaser to enquire whether the decree and the 
sale thereunder were for valid reason.” It may be that the other 
debts for which the sale was made have not been proved. That 
however cannot detract from the bona fide character of the purchase 
made by the defendant fron the mother who was the natural 
guardian of the plaintif and against whom though gross fraud and 
misconduct was alleged by her worthy son, nothing absolutely has 
been proved to suggest that she acted either improperly or contrary 
to the best interest of her ward. Such a transaction, in my opinion, 
should be upheld in its entirety. 
1 would accordingly reverse the decisions of the Courts below 
and dismiss the suit with costs. 


A T, M, Appeal allowed. 
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Before Sir Hugh Walmsley, Knight, Judge, and Mr. Justice 
, M. N. Mukerji. 


KALIMUDDIN AHAMMED Civin. 


’ - , . 2. 1924. : 
tenga 
ESABAKUDDIN AND oruHeErs.* February, 7, 8, 14. 


—— 


Appeal, maintatnability of—Order of dismissal for defauli—Adjudtcation, 
when order or decree —Test—Ex parte decree—~Application ‘to set it astde— 
Civil Procedure Code (Act V of 1908), O. 9 R. 13—Appeal by another against 

~ ex parte. decree—Application, if can be heard—Merger—Successor in 
` ofice, if can declare his predecessor's order without jurisdiction. 


On the t7th December, 1919, defendant No. : in a partition suit preferred 
an appeal to the High. Court against the preliminary decree, dated the 22nd 
September, 1919, which was passed ex parte against the appellant, who. was 
defendent No. 4 and on contest against some of the other defendents. In the 
appeal, the plaintiff and other defendants including defendant No. 4 were parties 
respondents. On the zoth December, toto, defendant No 4 applied under 
O. ọ R. 13 of the Code of Civil Procedure to set aside the ex parte decree 
Defendant No. 6, one of the respondents, died leaving minor sons and as they 
were not properly représented, the appeal against them was dismissed on the 8th 
August, 1921 and on the sth January, 1922, the appeal was dismissed for defect 
of parties. When the record went back to the lower Court, a compromise was 
arrived at between the plaintiff and defendant No 4 and a petition was put in by 
them to the effect that the decree would stand with reference to all the properties 
excepting one. “In accordance with this petition, the Subordinate Judge restored 
the suit against the appellant (defendant No. 4) in respect of the said property 
and. ordered the partition of other properties in accordance with the terms of the 
preliminary decree to be proceeded with by an, order passed on the 8th .April, 
1922. Thereafter the appellant filed a written statement and the plaintiff amend 
ed the plaint and certain other proceedings took place in connection with the suit 
so restored and at the instance of the plaintiff certain persons of whom defendant 
NO 15 was one, were added as parties to the suit and filed written statements. 
In the meantime the Subordinate Judge who was proceeding with .the suit, was 
succeeded by another officer ; and he, on the sth July, 1922, while rejecting a 
fucther application of the plaintiff for amendment of the plaifft passed suo motu 
an order which ran as follows: “I doubt very much if the order of this Court of 
the 8th April, 1922, was not without jurisdiction.’ After,hearing the parties, the 
Court on the 7th July, 1922, declared tHe order passed on the 8th April, 1922, 2 
nullity and ordered the names of the added defendants including that of defendant 
No. 15 to be struck out and directed the partition to be effected’ in terms of the 
preliminary decree. Against this order, defendant No. 4 preferred an appeal 


and an application for revision under section 115 of the Code of Civil Procedure : 
e 


*Appeal from Order No 336 of 1g22 with Rule No. 729 of 1922, against the 
order of Babu Krishna Kumar Sen, Subordinate Judge of Bogra, dated the 7th 


J uly, 1922 


+ 


“4 
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CIVIL., Heid, that the order dated the 7th July, 1922 was not appealable but subject 
jai to revision under section t15 of the Code of Civit Procedure. 
PE Nc That the order made by the Subordinate Judge on the 8th April, 1922 in 
Kalimuddin 


st accordance with the petition of compromise was one which it had jurisdiction to 
Esabakuddin. pass and was one to which neither the plaintiff nor the defendant No 4 who 
aaa were parties to the compromise could take any exception. 


That the appellant had a right to make his application under O. 9 R. 13, 
when he did make it, although an appeal had already been preferred by another 
defendant and the trial Court was competent to entertain the application. 


That the successor in the office of the Subordinate judge acted wholly without 
jurisdiction in treating his predecessor’s order asa nullity, when no proper steps 
were taken by any of the parties to get it set aside in any of the modes recognised 
by law. 


Fer M. N. Mukerji ¥. (Walmsley J. expressing no opinion): The order of 
the High Court dated the 8th August, «921, was an order of dismissal for default 
and was not a decree as defined in the Code of Civil Procedure ; but the order 
dated the sth January, 1922 was a decree. 


Per M, N. Mukerji F. : The ex parte decree passed by the lower Court on 
the 22nd September 1919, did not cease to exist so as to deprive it of his jurisdic- 
tion to set it aside and restore the suit in part: Brijalal ve Mahadeo (1). 
The test to be applied to determine whether the primary Court had jurisdiction 
to vacate the ex parte decree is whether in spite of the appeal, there was still a 
~ subsisting ex parte decree over which the lower Court had control. The answer 
to the question depends on the scope of the appeal by which expression is meant 
not merely the value of it, but a variety of other things viz., the subject-matter 
involved, the parties concerned therein and the manner of its disposal. 


Under the proviso to order IX rule 13 the decree in so far as it related to the 
particular property could be set aside against all the defendants. 


The Court below was competent to make the order that it did in the matter of 
amendment of plaint, filing of written statements and addition of parties. 


The question whether an adjudication is aa order or decree is to be tested not 
i by general principles but by the expressions of the Code and those words are to 
be constructed in their plain and obvious sense : Bhup Indar v. Bijai Bahadur (3). 


Appeal and Application for Revision by Defendant No. 4. 
Suit for partition. 

The material facts appear from the judgment. 

Babu Atul Chunder Gupta for the Appellant and Petitioner. 


Babus Gunada Charan Sen, Someswar Prosad Mukherjee and 
Bansovilal Strkar for the Respondents and Opposite Party. 


C. A. V. 
The judgments of the Court were as follows : 


(1) (1988) 15 C. L. J. 432; 17 C. W. N. 133. 
° (a) (1900) I. L. R. 23 All. 152 (156, 157). 
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Walmsley J: The circumstances which have led up to the 
present appeal are as follows. A partition suit was instituted on 
December 20, 1918, against several defendants, among whom the 
present appellant was No 4. Two of the defendants contested the 
suit, and on September, 22, 1919 a preliminary decree for partition 
was made on contest against two of the defendants and ex parte 
against the others. The present appellant did not appear at all in 
the first Court, and he is one of those against whom the decree was 
made ex parte. On December 17, rgtg the first defendant alone 
preferred an appeal against the decree, to this Court, and three days 
later, on December 20, the appellant presented an application to 
the trial Court under order IX, rule 13 of the Civil Procedure 
Code. This application was kept pending until after the disposal of 
the appeal preferred by the first defendant. 

The fate of that appeal was this. One of the respondents died, 
and as the appellant did not take proper steps to bring her heirs on 
the record the appeal was dismissed as against them ; and then as 
against the others it was held that in the absence of the heirs of the 
deceased respondent the appeal could not proceed: it was accord- 
ingly dismissed. This was on January 5, 1922. 

Then the record was returned to the lower Court, and the 
appellant’s application came on for hearing. On April 8, 1922 a 
petition of compromise Letweer the plaintiff and the appellant 
was presented, and in accordance therewith the Court ordered that 
the suit shöuld be restored to its original number as against defen- 
dant No. 4 in regard to three only of the plots mentioned in the 
plaint, those three plots together constituting the dasadatt. 
In making this order the Court proceeded on the compromise alone 
without any enquiry asto the causes which prevented defendant 
No. 4 {rom appearing at the trial. A few days later three defend- 
ants, (not among the original defendants) were added : they are said 
to have taken a conveyance from the first defefidant before the 
institution of the suit. 

In July, a different Judge was presiding over the Court, and on 
July 5, he expressed a doubt as to the legality of his predecessor's 
order of April 8, and after hearing arguments he delivered the 
judgment against which this appeal is directed on July 7, 1922. 

The view which he took was that the order passed on April 
8, was made without jurisdiction because there was no longer any 
ex parte decree over which the Court had control ; that the 
order was a ‘nullity and utterly void’ so that no proceedings to set 
it aside were necessary : and that the fact of the order being made 
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on consent as against the olaintiff could not Convert it into a 
valid order. g 

He also recalled the order adding three defendants and’ directed | 
that their names should be struck out. 

At the outset I must remark that the learned Judge séems 
hardly to have realised that it is a very grave thing for one Judge 
to say that an order passed by another Judge, particularly by his 
own predecessor in office, is a ‘nullity and utterly void’ however 
much he may doubt its correctness. | 

_ The arguments for the appellant are shortly ‘stated, that the 
order of restoration made on April 8, wasa good order, and that, 
even if it was not, the fact that proper steps were not taken to have 
it set aside rendered it binding on the parties, so that it could not: 
afterwards be treated as though it had not been made. 

As to the validity of the order it appears to me that the learned 
Judge has fallen into the error of confusing the jurisdiction to 
make an order in a case with the legality of the order made, There 
can be no doubt that the appellant had a right to make his applica- 
tion under order 1X, rule 13, when he did make it, although “an 
appeal had already been preferred by another defendant. It is 
also clear that the trial Court was competent to ‘entertain that 
application, and that had an order of restoration been made before 
the record was despatched to this Court its validity would not have 
been affected by the subsequent order on appeal. It appears to 
me therefore that the result of the appeal cannot have been to rob 
the Court of its jurisdiction to make an order on the application 
of the appellant: at the most itcannot have done morg than put 
limitations onthe nature of the order passed. If that is so, the 
order made on April 8, may have been illegal but cannot be treal- 
ed as without jurisdiction. On this view, the appellant’s second 
argument applies, namely, that the order must stand vente no: 
proper steps were taken to have it set aside. 

As, however, the legality of the order has been discussed before 
us, I wish to state my views briefly. I have already stated ‘the 
nature of the order passed by this CSurt on the appeal. The: ‘appel- 
lant argues that such an order was not an adjudication on the 
merits: that in the words of their Lordships of the Privy Council’ 
“it merely recognised authoritatively that the appellant had not 
complied with the conditions under which the appeal was open to 
him and that therefore he was in the same position as if he had 
not appealed atall :” Abdul Majid v. Jawahir Lal (1) Those words 

2) (1914) 1 L, R. 36 All. 350; 19 C. L. J. 626. l i 
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were used in regard to an appeal dismissed for default, and 
with reference to the effect of an appeal on the starting point of 
limitation, but they express very aptly the reasons that underlay the 


order of this Court. This is the view taken in the case of Kali 


Dayal Bhattacharyya v. Nagendra Nath Pakrashé (1), where insimi- 
lar circumstances a Bench of this Court said “the appeal is now not 
properly constituted, and in the absence of necessary par- 
ties we cannot proceed to hear it où its merits.’’ The result of an 
order dismissing -the appeal in such circumstances is that the 
decree which: remains capable of execution is the decree of the 
first Court. 

It is urged, however, for the respondent that such a dismissal is 
different from a dismissal for default, which is specifically excluded 
from the definition of decree as given in section 2 (2) of the Civil 
- Procedure Code, and that it does amount to a decree. 

That argument however dozs not go far enough. The order of 
this Court may be a decree without being such a decree as to 
supersede the decree of the lower Court. All that this Court deci- 
ded was that having regard to the nature of the appeal a certain 
defendant was a necessary party, and that in the absence of that 
defendant. or on her death her representatives the appeal could 
not proceed. On the merits of the appeal in other respects there 
was no adjudication, but on the contrary an express refusal to 
adjudicate. Consequently it is of no importance whether the order 
did or did not amount to a decre2. What is of importance is that 
it was not a decree in which that of the lower Court was merged. 

My conclusion is that the order of April 8th was a good order: 
but as I have already said, I think that, good or bad, the Judge had 
jurisdiction to make it, and it was not within the power of his 
successor to cancel it.Incidentally it was said that no evidénce was 
taken to prove that the appellant was prevented by sufficient cause 
from appearing in the trial Court. If the plaintiff was prepared 
to accept the explanation offered and to refrain from opposition 
the arrangement seems free from objection. 

In my opinion, the order of July 7, directing that the order of 
April 8 should be treated as a nullity must be set aside, and the 
suit remanded to the trial Court for that Court to proceed to hear it 
in respect of the items of property mentioned in the petition of 
„compromise. 

With regard to the added defendants (Nos. 15 to 17) they wish to 


(2) (1919) 30 C. L. J. 217 (222) 5 24 C. W. N. 44. 
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remain in the suit, and they were added at the instance of the plain- 
tiff, Their presence cannot prejudice the appellant, and.I think 
the order striking out their names should also be set aside. ; 


As the suggestion that the order of April 8 should- be 
revised came from the Judge and not from the . plaintiff, the parties 
are directed to bear their own costs. ; a ngi NA 


These orders are passed under the provisions of section 115, 
Civil Procedure Code, and the appeal is dismissed. 


Mukerji J :—The appellant is the defendant No. 4 ina suit for 
partition in the Court of the Subordinate Judge of Bogzra. On the 
22nd September 1919 a preliminary decree was _ passed ex parte 
against the appellant and on contest against some of the other 
defendants. On the 20th December, 1919 the appellant applied 
under order IX, rule 13 for setting aside the ex parte decree. On 
the 17th December, 1919 the defendant No. 1 preferred an appeal 
from the said decree to this Court making the plaintiff and all the 
other defendants (including the appellant) respondents therein. 
When the said appeal was pending, one of the respondents 
viz., the defendant No. 6 died and his heirs were substituted in 
his place, but the costs of the Deputy Registrar and the usual 
indemnity bond necessary for the proper representation of ‘the 
minor heirs by the Deputy Registrar as their guardian, not having 
been paid by the defendant No. 1, the said appeal as against the 
minor heirs was dismissed on the 8th August 1921. On the-sth 
January 1927, the said appeal came on for hearing, and it being held 
that the same could not proceed in the absence of the said minors, 
the said appeal was dismissed. When the records went back to 
the Subordinate Judge a compromise was arrived at between the 
plaintiff and the appellant and a petition was put in by them to the 
effect that the decree would stand with reference to all the properties 
excepting one which for the sake of brevity may be called the basa- 
bati at Thanarorh. - The Subordinate Judge. in accordance with 
the said compromise restored the suit against the appellant in res- 
pect of the said property and ordered the partition of the other 
properties in accordance with the terms of the preliminary decree 
to be proceeded with by an order passed on the 8th April 
1922. 

~ Hereafter the appellant filed a written statement and the 
plaintiff amended the plaint and certain other proceedings took 
place in connection with the suit so restored, of which it is only 
necessary to mention that atthe instance of the plaintiff certain 
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persons of whom.the defendant No. 15 was one, were added as oe 
parties to the suit and filed written statements. 1924 

In the meantime the learned Subordinate Judge who was pro- . Kalimuddin 
ceeding with the suit was succeeded by another officer ; and he on Ecabalkuddin. 
the sth July 1922 while rejecting a further application of the plain- 


: , ; Mukerji, F. 
tiff for amendment of the plaint passed suo motu an order which ran ee 5 


-as follows :—‘ I doubt very much if the order of this Court of the 
8th April toa2 was not without jurisdiction. The defendant’s 
pleader prays for a'day’s time to argue this point.” After hearing 
the parties the learned Subordinate Judge on the 7th July 1922 
declared.the order passed by his predecessor on the 8th April 1922 
a nullity upon the ground that after the decree of this Court there 
was no longer any ex parte decree in existence over which the 
learned Subordinate Judge could have any control and therefore 
the order vacating the same was one passed without jurisdiction, and 
he also ordered the names of the added defendants (including that 
of defendant No. 15) to be struck out and directed the partition 
to be effected in accordance with the terms of the preliminary 
decree, 


The present appeal and Rule are directed against this order 
of the learned Subordinate Judge dated the 7th July 1922 ; and 
of the parties thereto besides the defendant No. 4 who is the 
appellant, only the plaintiff and the defendant No. 15 have 
appeared before us, 


At the‘outset it may be convenient to deal with the position 
of the defendant No. 15 in these proceedings. The learned vakil 
appearing on his behalf has not been able to tell us what his client’s 
exact position is in this'appeal, but it would seem rather strange 
that having come in in the proceedings by virtue of this order, he 
should seek to challerige its validity—an order to which he owes 
his existencé as a party to the suit, ° 


On behalf of the appellant it is contended mainly that the learn- 
ed Subordinate Judge had no jurisdiction to deal with the order ot his 
predecessor i in the way that he did, that even if he had jurisdiction 
he. was not competent to review the said order without an applica- 
tion from any of the ‘parties, and that he was in error in holding 
that the ex garte decree has ceased to exist and had merged in the 
decree of this Court and -in holding that that his predecessor had 
therefore no jurisdiction to set aside the ex parte decree, It is 
also contended that the order of this Court dismissing the appeal — 
‘on “the ground that it could not proceed and not disposing of it on 
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the merits is not a decree into which the ex parte decree could be 
said to have merged. 

The plaintiff, on the other hand, contends that after the filing 
of the appeal in this Court the application under order IX rule 13 
was no longer entertainable, that in any case after the disposal-of 
the said appeal the decree of the lower Court merged into that. of 
this Court. It is further contended that the order dismissing the 
appeal as against the minors was an order of dismissal for default, 
but that the later order dismissing the appeal on the ground of its 
nou-maintainability was one which amounted to a decree. 

Now the consideration of the question as to whether the learned 
Subordinate Judge had jurisdiction to pass the order of the 8th. April 
1922 involves a consideration of the following questions (a) Whether 
the order of this Court passed on the 5th January r922 amounted 
to a.decree or not, (b) if it was a decree, whether the ex parte decree 
can be held to have merged into it, (c) whether the learned 
Subordinate Judge had jurisdiction to set aside the ex parte decree 
and restore the suit, and (d) whether his successor could declare, or 
was right in declaring the aforesaid order a nullity. 

As to (a): The definition of the word “ decree” in the Code of 
Civil Procedure, in so far as it purports to.be a definition at all, 
lays down the following essential and distinguishing elements yiz. ; 
that the decision must have been expressed in a suit, that the 
decision must have been passed on the rights of: the parties with 
regard to all or any of the matters in controversy in the suit, that 
the decision must be one which conclusively determines those 
rights. Then certain orders which may or may not satisfy the 
above requirements are either expressly included inor excluded 
from the definition. The whole object of defining a “ decree” 
in the said Code appears to be to classify orders in order 
to determine whether an appeal or in certain cases a second appeal 
les therefrom. ` Apart from that object this definition 
is of no value. Iam not prepared to accept the contention of. 
the respondent that because an order, rejecting a plaint is a decree; 
an order dismissing an appeal on the ground that it was improperly 
constituted is by mere analogy to be treated as a decree. ‘I am 
unable to reconcile either in principle or in theory why an order 
rejecting a plaint should stand on a different footing from orders 
of dismissal for default, and yet one is a decree and the other is 
not. It is true that an order of rejection of a plaint has been 


- expressly included in the definition of a “decree” but the legis- 


lature has included it and no analogy can be drawn therefrom. 
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The question whether an adjudication is an order or decree is to be 
tested not by general principles but by the expressions of the 
Code and those words are to he construedin their plain and 
obvious sense : Bhup Indar v. Bijai Bahadur (1). In my opinion, 
the order of the High Court dated the 8th August 1921 is clearly 
‘an order of dismissal for defa dt and is not a decree as defined in 
the Code ; but the order dated the sth January rgaa professes to 
decide one of the matters in controversy in the suit viz. : who are 
the necessary parties thereto or whether the suit or appeal can be 
proceeded with in the absence of certain parties and therefore in 
my opinion satisfies the definition of a decree as given in the Code. 
I am further of opinion that only such ordars of dismissal for default 
as are treated as such by the Code itself are excluded from the 
definition. 

As to (b), the question as to whether the aider amounts toa 
decree or not, is not, however, one of real importance. The question 
whether the ex parte decree merged intoit or not is a question which 
cannot be answered bya reference to any provision of the Code 
and it is not because the appellate order amounts to a decree that 
such a merger takes place but it is rather based upon the principle 
that where the appellate Court has determined the rights of the 
parties or the matters in controversy the orders passed by the origi- 


nal Court, whether they amount to decrees or not, can no longer 


be said to be in existence but must be deemed to have merged in 
those of the appellate Court. Whether the decree of the Court of 
first instance has merged into that of the Court of appeal will 
largely depend upon the facts of each particular case. 

Onan examination of the authorities bearing upon the ques- 
tions as to when the ex parfe decree can be said to have merged in 
the decree of the appellate Court the following propositions seem 
to be well settled : 

"1, Where a defendant against whom an ex parte decree is pass 
ed applies under order IX rule 13 to set it aside and at the same 
time prefers an appeal from it, it has been held by the High Court 
of Madras that the original Court ceases to have any power to hear 
the application ; Sankara v. Subraya (2). This Court, however, 
has held that notwithstanding the pendency of the appeal the 
Original Court may proceed with the application : Damodar v. Sarat 
Chandra (3); Kumad Nath v. Jotindra Nath (4). The Allahabad High 
Court too has taken the same view: Mathura v. Ram Charan (5) 


(1) (1600) I. L. R. 33 All. 152 (t56, 157) P, C. 

(2) (1907) I. L. R. 30 Mad. 535. (3) (1909) 13 C. W, N. 845. 
(4) (1911) 1. L, R. 38 Calc. 394; 13 C. L. J. 221. 

(3) (1915) 1. L. R. 37 All. 203. 


497 


Civic. 


1924. 
ww, 
nali mangdain, 


E sabakuddin. 





Mukerji, F, 


amai eo 


408 


4 
Civit 


-e ranan— 


t Q2 4. 
aay 
Kalimuddin 


6. 
Esabakuddin. 
Mukerji. Fa 


2 


1 


THE CALCUTTA LAW JOURNAL. (VoL. XXXIX, 


Gajraj v. Swaminath (1); Hunni v. Azizuddin (2), The reason 
for taking the latter view being that the matters for investigation in 
the two proceedings are wholly different, in the one whether 
there was sufficient cause for non-appearance, and in the other the 
determination of the merits of the controversy between the parties. 
The extreme position ad»pted by the Madras High Court cannot as 
explained in the case ot Aumad Nath Roy Chowdhury v. Jótindra 
Nath Choud’ tury (3) be maintained either on principle or on the 
authorities : Srifatall Singh v. Chowdhury Mahadeo Prosad (4). 
2, Whenthe «x parte decree has been confirmed or otherwise 
disposed of on appeal the Court which passed the ex parte décree 
has no longer any power to entertain an application to set it aside, 


even though the application was made before the appeal was filed 
Mathura v. Ram Charan (5). 


3. The same principle will hold good, even if the appeal has 
been preferred by a party other than the defendint against whom 
the decree was passed ex parte, provided the decree was one and 
indivisible : Dhonaf Sardar v. Tarak Nath -howdhury (6). Now, 
the test to be applied to determine whether the Subordinate Judge 
had jurisdiction to vacate the ex parte decree is whether in spite of 
the appeal presented to this Court, there was still a subsisting 
sx parte decree over which the Subordinate Judge had control, 


“The answer to the question would depend upon the scope of the 


appeal by which expression is meant not -merely the value of it,, 
but a variety of other things, as well, viz. : the subject-matter 
involved, the parties concerned therein and the manner of its 
disposal. The learned Subordinate Judge has held that the value 
of the appeal was the same as that of the suit, and the parties to 
the suit were all parties to this appeal. These however do not 
afford the only materials determining the scope of the- appeal. 
The substance, and not merely the form, has got to be looked at. 
Here the p®sition was that the plaintiff had got a decree as 
against the defendants in respect of a certain share ; one of the 


defendants viz ; the defendant No. 1, had preferred the appeal ; 


and excepting the question.as to whether the’ appeal was maintain- 
able in the absence of tne minors, the heirs of thè: defendant -No. 
6, no other question was gone into, and in fact none covld he 


- (1) (1916) I. L. R. 39 All. 13 (25). (2) (1916) I. L: R. 39 All. 143. 
(3) (fotr) I. L. R. 38 Cale. 394 ; 13 C. L. J. 221. 
(4) (1911) 15 C. L. J. 432; 17 C. W. N. 133. s 
(5) (1915) 1. L. R. 37 All. 208. (6) (1910) 1a C. Le Je 53. 
(7) (1918) 15 C. L. J, 432; 17 COW. N. 138. : 
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litizated, and what is more important is what the rights of the 
defendant No. 4 were as against the plaintiff or whether 
the ex parte decree passéd against him was a good or valid one, or 
whether it should stand at all, Gould scarcély be determined in 
that appeal. 

There is no authority for the proposition that under circum- 
stances such as these, the ex parte decree can possibly be said to 
have merged in the décrée paised by the appellate Court. In 
Brijalal Singh v. Chowdkuty -Mahadéio Prosad (1), in which the 
earlier cases having a béaring upon the point, were considered, at p. 
135 considerable stress was laid upon the fact that the scope of the 
appeal was limited to the quéstion which arose between the plaintiff 
and only tivo of the defendants, the question in controversy between 
the plaintiff and the first five défendants (who were parties to the 
appeal and against whom the suit had béen decreed ex parte) was 
not raised in the appeal and never came under the judicial consider- 
ation of the Court, and it was held that under these circumstances the 
view could not possibly be supported that the effect of the decree of 
the appellate Court was to supersede the decree of the Court of first 
instance, in so far as it. had been made ex parte against those five 
defendants. In Gajraj v. Swaminath (2), Sundarlal ‘J. at p. 27 
observed that it was unnecessary for him, having regard to the facts 
of the ase béfore him to go so far, but at p. 31 the learned Judge 
séems fo havé laid stress upon the fact that the appellate Court had 
not adjudi¢ated upon the case of the applicants for setting aside the 
ex parte déciée as one of thé factors for determining the question. 
In Abdul Majid v. Jawahir Lal (3), the basis of the decision of the 
Judicial Comimittéé on the question as to whether the decree of the 
High Court was constructively turned into a decree of His Majesty 
in Council for the purpose of determining the starting point of limi- 
tation was the consideration that the Judicial Committee had in 
dismissing an appeal for want of prosecution, not, dealt judicially 
with the matter in suit and the order could in no sense be regarded 
as an order adopting or confirming the decision appealed from. 

Applying these principles to the decree of this Court as made 
on the sth January, 1922, it cannot for a moment be suggested that 
the ex parte decree passed by the Subordinate-Judge on the 2and 
September, r919, had ceased to exist so as to deprive the learned 
Judge of his jurisdiction to set it aside and restore the suit,in part 
as aforesaid. 

(1) (igts) 15 C. L. J. 432; 17 C. W. N. 133. 


(2) (1916) 1. L. R. 39 All. 13. 
(3) (1914) I. L. R. 36 All. 350 P. C. 19 C. Le J. 626. 
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"Civit ‘It follows from .the above, that the order -made by the Subor- 
1924. dinate Judge on the 8th April t922.in accordance with the petition- 
Kalimu ddin: of co npro nise was an order which he had ample-jurisdiction to. 
v. pass and was an order to which neither the plaintiff nor the. defen- . 
Esabakuddin. 


dant N». 4 who were parties to the compromise can possibly . take . 
Mukerji, 9. any exception. The other defendants have not challenged its, vali 
= dity either in the Court below or in this Court, and it seems to me. 

that under the proviso to order IX rule 13 the decree in so far as it 
related to this particular property «could be set aside as against ali 
the cefendants. In this view of the matter it must be held that 
the learned Judge was also competent to make the orders that he, 
did in the matter of amendment of plaint, filing of written state- 
ments and addition of parties. The only defect that I find in the 
order is that it is not explicit as to whether it means to reopen the 
matter so far as all the defendants are concerned ; but I take it that 





it does. 


As to (d) it is unnecessary for me to say anything further than 
this that the successor of the said learned Judge acted wholly with-. 
out jurisdiction in treating his predecessor's order asa nullity, when 
no proper steps were taken by any of the parties to get it set aside, 
if that was possible, in any of the modes recognised by law. 


In my opinion the order complained of is not open to appeal, 
and therefore I would dismiss the appeal, and agreeing with my 
learned brother, 1 would set the order aside in the exercise of our, 
powers of revision and restore the orders which that order Parpore. 
ed to reat as nullities, and make the Rule absolute. - a Sis, 


A T.M. Appias dismissed: Rule made Shai 
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“APPELLATE CRIMINAL 


Before ` Mr. Justice Suhrawardy: and Mr. Justice Graham. 
REMEMBRANCER OF LEGAL AFFAIRS, BENGAL 
i v. i, 
SATISH CHANDRA ROY AND orners * 


‘doquitial—Nonbcompliaince with the provisions of section 342 of the Code of 
_ Criminal Procedure: (Act V of 1898)—Retrial. 


A criminal trial is vitiated by a failure to comply with the mandatory pro- 
visions of section 342 of the Code of Criminal Procedure. 

When the order of acquittal by: the lower Court is set aside for non-com- 
pliance with the provisions of section,342 of the Code of Criminal Procedure. it is 
not within the province of the High Court to determine whether the accused are 
tobe retried. 

“~ Appeal by Government under section 417 of the Code of Crimi- 


nal Procedure. 


The accused were charged under section 384 of the Indian 
Penal Code. 


-Phe material facts appear ag A judgment.. 
Mr, 'Khondkar for-the Appellant, 
£ Babu Narendra Kumar Bose for Accused No. 1. 


~ Mr. R. N. Chaudhuri and Babu Biveswar Bagchi for Accused 
Nos. 2 to 5. 

: =: E C, A. V. 

: The judgment of the Court was as follows ; 


This is an appeal-by the Government of Bengal under section 
417 Criminal Procedure Code against the order of the Sub- Division- 
al Magistrate of Balurghat in the district of Dinajpur acquitting one 
Satish Chandra Roy an Assistant Police Sub- -Inspector and four 
others on a charge of extortion. under section 384, Indian Penal 
Code, : x: 

The case for the: E shortly as follows — 

A: dacoity had taken place‘in: the neighbouring village of Gan- 
garampur, in which one Asharuddin, a servant of the complainant 
Alamdi Mahalat,. had. been sent up by the Police. On the evening 
of the 16th: March 1923-the five accused came to the house where 
the complainant lived with his uncle :Oli Mahalat and the latter's 
DOLA! Pathali for the getonerblg: pale of searching the house 


6 A Kap No. j ol igi against the order of Mr. B- K. Mukherjee 
Sub-Divisional Magistrate of Balurghat, dated the 31st August, 1923. 
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ORININAL for stolen property, their real object however being tọ extort. money, 

16240 and the Assistant Sub-Inspector threatened not only to search 

. Reme nbrancer of the house but to tie up with a repe and challan the complainant and 
Legal Affairs, Bengal other occupants of the house unless money was paid. At first a 
Satish, sum of Rs. sooo was demanded but eventually after further negotia- 

a tions, in which Anath Bandhu Ganguly and Kaharulla participated, 


the inmates of the house although innocent were ,induced through 
fear to pay a sum of Rs, 1000. Of this amount Rs. 100 was produced 
from the houses, and the balance of Rs. goo was obtained as a loan 
from Pathali’s nephew Shefatullah, who lives in an adjoining 
village. The accused then having accomplished their purpose left 
‘the’ house. The prosecution ` examined ten witnesses in 
support of their case including the complainant Alamdi, 
Oli Mahalat, Pathali, Tuku and Shefatulla. In’ due course 
a charge was framed against all five accused under section 384 
Indian Penal Code. The first four accused pleaded an alibi, and 
the first accused Satish Chandra Roy and second accused Anath 
Bandhu further alleged that the case had been concocted by Sub- 
Inspector Kali Kanta Biswas. Judgment was delivered on the 31st 
August, and the Magistrate, while rejecting the defences of alibi 
which had been set up, and the suggestion cf concoction by the 
Sub-Inspector, and while holding that the prosecution case had 
not been disproved, gave all the accused the. benefit of the doubt 
and acquitted them. Against that order the Government has pre- 
ferred this appeal, and the main contention which has been urged 
before us is that on the findings at which the learned Magistrate 
arrived he ought not to have acquitted the accused, and that he 
“was in error in giving them the benefit of the doubt after finding 
that the prosecution case had not been. disproved. aes 
It transpired in the course of hearing the appeal that there had 
been a failure to comply with the provisions of section 342 of the 
Criminal Proc&dure Code and it was contended that on this ground 
alone the case ought to be sent back for retrial. It was urged how. 
ever on behalf of the respondents that having regard to the im- 
probabilities and grave defects in the case for the prosecution, as 
well as to the long period of suspense undérgone by the accused, no 
‘useful purposé would be served by sending the case back for retrial. 
We have given the case our careful consideration .and the con- 
élusion at which we have arrived is that no useful purpose would be 
served by recommending a retrial. There are so many serious 
defects in the prosecutior case that the chance of convictions seems 
-to us to be remote. Inthe first place the story is in itself full of 
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improbabilities. It is on record that at the very time when this case 
“was instituted the. Assistant Sub-Inspector Satish Chandra Roy had 
another charge of a similar nature hanging over his head, and the 
enquiry in connection therewith was then pending. That inquiry 
was concluded some months afterwards an1 he was found to be not 
guilty. In view of this fact it certainly does seem prima facie rather 
improbaole that the Sub-Inspector would have conducted himself in 
.the. manner alleged seeing that a charge of extortion which had been 
made against him was at that very time being inquired into. 

|. Nor,does it impress us as a very probable story that so large a 
sum as Rs, 5,000 would be demanded from an ordinary cultivator 
who was capable of producing Rs. roo only. Of the sum of 
Rs, 1,000 eventually agreed upon Rs goo is said to have been 
borrowed from Shefatulla, but the evidence establishes that Shefat- 
ulla is himself in debt to the extent of Rs. 500 to Rs. 600. It does 
not seem likely therefore that he would find so large a sum, and 
still less that he would part with it without any document of any 
kind. Five hundred of the amount in question is said to have been 
obtained from his brother Faraztulla, who was not examined by the 
prosecution as a witness, and this is another defect in the case 

Another weak feature is the delay which occurred in lodging the 
firt information. ‘Three different explanations have been given to 
account for this. ; 

1, That the complainant went to the Thana and did not find 
the Inspector. 

2. That the complainant had gone to Balurghat on the Tuesday 
before he lodged his complaint, but was dissuaded by one Khair 
Molla. 

.3- Third and lastly, a different explanation was given in Court 
that about 4 days after the occurrence the accused Lal Chand, and 
Dakhna Chaukidar told the complainant not to complain, as the 
money would be refunded. ° 

| These conficting explanations cannot, we think, be reconciled, 
nor-can it be.said that the delay in lodging the first information, 
which:is an unsatisfactory featuré of the case, has been explained. 
‘As regards the second point, even if the explanation be accepted, 
the “ Tuesday before last ” would be the 27th March, and there 
would still be a delay of rı days, which can hardly be accounted 
for seeing that the Thana is only 3 miles distant from the place of 
occurrence. ` Finally adverting to the evidence in the case we find 
that witnesses of respectability and education, who have been so 
spoken of by the Court below, have depesed to facts which are 
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CRIMINAL. inconsistent with the truth of the prosecution story. The Magis- 
eon: trate remarks that their evidence is worth nothing, but the reasons 
Rernenhrancer of PO bas given are insufficient to support the conclusion arrived at. ; 
Legal Bn Bengal Having regard therefere to the above facts and considerations 
Satish, we set aside the order of acquitial on the ground that the trial has 
amar been vitiated by a failure to comply with the mandatory provisions 


of section 342 of the Indian Criminal Procedure Code. Whethet 
the accused are to be retried is not Within our province to deter- 
mine, but tor the reasons we have stated we doubt whether any 
useful purpose would be served by again placing thenr on their trial. 

We direct that the accused be discharged forthwith from their 
bail bonds. 


A. T. M. í Acquittal orde? set = a a 
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Before Str Asutosh Mookerjee, Knight, Judge, and Mr. Justice Rankin. 


Civit. KAMESWARI DASYA © ii 
3923: J, | | 
tra? A 

November, 28. l SISHURAM DEKA AND ANOTHER.* 


inae 


Co-owner— Agreement for separate enjoy ment— Exclusive possession and 
enjoyment of separate parcels. oR 
Where joint ownershave agreed to a mode of enjoyment of joint property, at 

is not open to one of them to disturb that arrangement without the consént of the 


others : Durga Charan v Khundkar (1). z EE 


In law each joint owner of an estate is regarded as having’a joint- proprietary 

i rightin the whole estate This is merely a right and should’not be confounded 
with the manner of enjoying that right ; it operates in strict law to prevent a 
co-owner from setting up a claim to any parcel as his exclusive property during 

the continuance of the joint ownership. But where co-owners, by arrangement, 

either tacit or express, take up exclusive possession and enjoyment of different 


® Letters Patent Appeal No. 6.0f 1923, against the decree of Mr. Justice New- 
bould dated the 13th February, 1922, in Appeal from Appellate Decree No. at 59 
of 1920, against the decree of Mr _Mahsbuddin Ahmed, Subordinate Judge’ of 
Assam Valley Districts, dated the aid December, , 191 9, reversing that of Mr. J.N. 
Barooah, Munsiff of Gauhati, dated the 28th May, 1919. 


(1) (4937) a7 C. Le Je 441: 
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parcels of the joint property, without such definition or severance of interest as 
would amount to partition, the Court will not interfere with the arrangement 
at the instance of one co-owner during the tenure in common and will do so on 
partition so far as may be necessary to make an equitable division of the pro- 
perty: Madan Mohun v. Rajab Ali (+) and other cases. 


; Appeal by the Plaintiff. 
_ Suit for recovery of possession. 
- The material facts appear from the following judgment of 


Newbould J: The plaintiff in this suit sued for declaration 
of her title to two cottahs of land which was part of a holding of rr 
bighas which belonged jointly to her deceased husband and the 
second defendant Her allegation was that there had been a parti- 
_ tion between her husband and this defendant and that on partition 

these two cottahs in suit fell to her husband's share The first defen- 
dant occupied these two cottahs after purchasing them from the 
second defendant. Both the Courts below held that the plaintiff had 
failed to prove that there had been any partition. On this finding the 
Munsiff dismissed the suit But on appeal the Subordinate Judge 
held that the plaintiff was entitled to a decree declaring her title to 
half the land in suit and to recover joint possession of that half with 
the first defendant. She was also given Rs. 5 which was half the 
amount which she had claimed for damages for trees cut on the 
land. ; 

In my opinion the Munsiff was right in holding that the plaintiff’s 
suit must fail if she was unable to show that she was entitled to 
these lands exclusively though it has been found that she was in 
fact in possession of the land for a number of years and until 
dispossession by the first defendant. But if there was no partition 
she had no right to continue in exclusive possession of the land. 
On the facts found the case is one of dispossession by a co-sharer 
and comes within the general rule laid. down in the case of 
Joy Chunder Rukhit v. Bippro Churn Rukhit (2),%nd the Privy 
Council case of Watson and.Company v. Ramchund Dutt (3). 


'T accordingly decree this appeal and set aside the judgment and 
decree of the lower appellate Court and ‘restore ‘the judgmént of 
the Munsiff dismissing the suit with costs. The appellant will get 
his-costs in this and the lower appellate Court. 

Against this decreé, the plaintiff appealed under clause 1 5 of the 
Letters Patent. 


(3) (1900) I, L. R. 28 Cale. 223- _. (2) (1886) 1. bu R. 14 Calc. 236. 
(3) (1890) I. L. R, 18 Cale. 10. ` ` 
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Babu Manmatka Nath Roy (Jr) forthe Appellant: 

Dr; Jadu Nath Kanjilal for the Respondents. 

The judgment of the Court was delivered by 

Mookerjee J: This is an appeal under clause. 15 of the 
Letters Patent from the judgment of Mr. Justice Newbould in a 
suit for recovery of possession of land upon declaration of title. 

The facts as found by the Subordinate Judge may be briefly 
recited. The husband of the plaintiff and the.second defendant 
were joint owners of an area of land covering x11 cottahs and, odd. 
By mutual arrangement, the husband of the plaintiff occupied the 
eastern half of the land, and the second defendant, the western: 
half. While they were thus in possession, the fir-t defendant took 
a conveyance of two cottahs of land from the second defendant.. 
On the basis of title thus acquired the first defendant ousted the.. 
plaintiff from the ‘two cottahs now in suit. The Court of first 
instance held that as the plaintiff had failed.to prove, as.alleged. by. 
her, that there had been a final partition of the entire tract, she was 
entitled to no relief, Upon appeal, the Subordinate Judge* held. - 
that the first defendant was in the same position as his vendor, the- 
second defendant, and was not competent to disturb the possession- 
of the plaintiff’ The Subordinate Judge, however, did. not give full 
effect to this conclusion, as he gave the plaintiff a decree, not for- 
exclusive but only for joint possession. On second appeal to this. 
Court, the first defendant urged that the suit should be dismissed 
and the plaintiff left to seek her remedy by way of a suit for partir 
tion. Mr. Justice Newbould has allowed this contention to prevail. 
and has referred to the cases of Joy Chunder Rukhit vy. Bippro | 
Churn Rukhit (1), and Watson & Co. v. Ramchund Dutt (a). We: 
are of opinion that the view taken by Mr. Justice Newbould-cannot- 
be supported on principle and is not sustained by the authorities 
mentioned. 

It is an elemestary principle that where joint owners have agreed: ` 
to a mode of enjoyment of joint property, it is not’ open to one of. 
them to disturb that arrangement without the consent of the others: 
Durga Charan v. Khundkar (3). This is not inconsistent with the - 
fundamental principle that in law each joint owner of an-estate.jis 
regarded as having a joint proprietary right in the whole estate.. - 
That however is merely a right and must not be confounded with 
the manner of enjoying that right ; it operates in strict law to pre- 


(1) (1886) I. L. R. 14 Calc. 236, 
(2) (1890) L. R. 17 I. A. 110; 1. L. R. 18 Calc. 20. ` 
(3) (1917) 27 C. Le J. 441. 


VOL. XXXIX, ] HIGH COURT. ’ 


vent a co-owner from setting up a-‘claim-to any parcel as his ex- 
clusive property during: the continuance of the joint ownership. 
But-where co-owners, by arrange nent, | either tacit or express, take 
up exclusive posSession and enjoyment of different parcels of the 
joint property, without such definition or severance’ of interest as 
would amount to partition, the Court will not interfere with the 
arrangement at the Instance of one co-owner during the tenure in 
common and will do so only on partition so far as may be necessary 
to make an equitable division of the property. This view is 
supported by the decisions in Madan Mohun v. Rajab Ali (x) ; 
Syed Ali v. Najab Ali (2); Behary.v. Kedar Nath( 3); Jagar Nath 
v. Jai Nath (4) ; Jagannath v. Badri Prasad (5). The two decisions 
mentioned in the judgment now under’ appeal do not support the 
contention of the respondent. Inthe case of Joy Chunder Rukhit 
v. Bippro Churn Rukhit-(6), it was ruled. that before a Court will, 
in the ‘case of co-sharers, make an order directing that a portion of 
the joint property alleged to have been dealt with by one of the 
co-sharers without the consent-of the other should be restored to its 
former condition (as, for instance, where’a tank has been excavated), 
a plaintiff must show that he has sustained, by the act he complain- 
ed.of, some injury which materially affects his position. In the 
case. of. Watson & Co v..Ramchund Dutt (7), the Judicial Com- 
mittee’ ruled that where land, was held by two persons in common, 
one of whom was in actual occupation of a part, cultivating it as jf 
it had been his separate property, if the other attempted to enter 
upon: the same land, in order to carry on operations thereon in- 
consistent with the work already b-ing carried on by the-former, who 
resisted and prevented his attempted entry, the resistance must be 
deemed to have been made by the cosharer in occupation simply 
with the object of protecting himself in the profitable use of the 
land, in good husbandry and not in denial of the other’s title, and 
that.consequently such resistance was no ground fer proceedings 
on the part of the other, to obtain a decree for joint’ possession or 
for damages. These propositions do not assist the contention of 
the first defendant. It was he wHo took the-law into his-own hands 
and disturbed the arrangement which had been agreed to by his 
vendor and by the husband of the plaintiff. 


(:) (1900) I. U: R; 28 Calc. 2233. (2) (1906) i1 C. W, N. 143. 
(5) (1911) L. L. R. 34 Al. 1143. : (6) (1886) I. L. R, 14 Cale. 236. 


(7) (1890) L. R. 17 L A. t10; L L, R, 18 Cale. 10; 
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- default under rule 57. 


THR CALCUTTA LAW JOURHAL. ` (Von XXXIX., 
MTE: 


We are consequently of opinion that this appeal must be allowed, 
the decree of Mr. Justice Newbould set aside and - that oF. the 
Subordinate Judge restored with costs. The appellant is entitled 
to the costs of both hearings in this Court. i 


A, T, M.: L. P. Appsal allowed, 


Before Mr. Justice: Rankin and- Mr. Justice Page. 
NAJIMUNNESSA BIBI ©, 00O 

a | 

NACHARADDIN SARDAR,* 


Ar 


Limitation——Linsitation Act (IX of 1908), Sch. I. Arte r1—Civit Procedure Code, 
(Act V of 1908) O. 21 Rr. -57, 58, 69-—Claim disallomed—Execution ` case. 
dismissed for default—Claimant, if to bring a seit. i 


Jt is not incumbent upon a ‘Claimant to institute a suit under article 11 schedule 
1 of the Limitation Act to establish his title withia a year ‘after the date of the 
order rejecting his claim or objection under rule 58, order 2i of the Code of 
Civit Procedure, when withia the time limited by rule 63 the property was-released 
from attachment owing to dismissal of eal proceeding’ for decree-holder’s 


pa] 


Ah 


Per Page, F: The object sought by the institution of a suit under - rule: 65. 
order 21 of the Code of Civil. Procedure is to establish the right of the claimant, to 
the property in dispute, and not merely to remove the attachment. Observations 
of Mitra J. in Marshia Bavayai v. Blakt Bux (1) dissented from. 


Appeal by the Plaintiff. | 
Suit for confirmation of possession and for injunction. - i 


=” “ 
. the 


The material chs appear from the judgment. BF es 
Babus Givija Prasanna Roy Chowdhury and Abin ash oe 
Ghose for the Appellant. Tae 


_Babus Dwarka Nath Chuckevbutty and Harna Kumar Sarbic 


dhi kari for the Respondent. - 
C. As "Ver 


5 A ae 


5#Appeal from Appellate Decree No. 3227 of 1921, . against the decree. of 
Babu Kaliprasanna Sen, Subordinate Judge, 3rd Court, of 24 Perganahs, dated 
the 18th July, #921, reversing that of Babu Aswini Kumar Das Gupta, - Munsiff, 
and Court, at Alipore, dated the 23rd December, 1919. 

(1) (1905) 3 C, L. J. -381 (383). be esas , 
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"The judgments of the Court were as follows : 

Rankin J. This is atitle suit for lands by a lady against the 
judgment-creditor of her husband who caused the lands to be taken 
in execution as being the husband’s property and bought them 
himself at the execution sale. The defendant’s decree was obtained 


in roro in suit No. 453 of 1909. On 4th November rg to, he 


attached the lands and the plaintiff filed a claim under order SAI 
rule 58 of the Code. Her claim was dismissed for default on yth 
January rg1r. Nevertheless, the defendant as decree-holder took 
no further stepts to bring the property to sale and the execution 
proceedings were dismissed very soon afterwards for default whereupon 
the attachment ceased under order XXI rule 57. In 1918, the defen- 
dant issued execution against the same lands and purchased them at 
the auction sale, The lower appellate Court has disposed of the case 
on the footing that the second execution was under the same decree. 

The present question is whether, on these assumptions, this suit 
brought in 1918 is barred by article 11 of the Limitation Act 
not having been brought within a year of the dismissal of the claim 
case. 

For the appellant, itis contended that when the execution 
proceedings were dismissed and the attachmant fell to the ground in 
rorr, there was no necessity for her to bring a suit under order 
XXI rule 63 against the decree-ho'der. Reliance is placed on 
Umesh Chunder Roy v. Raj B8ullubh Sen (1) decided under the 
Code of 1859: and on the following cases decided under the Code 
of 1882: Gopal Purshotam v. Bai Divali (2); Krishna Prosad 
Roy v. Bipin Behary Roy (3) and Morshia Barayal v. Elahi Bux 
Khan (4). 


Babu Dwarka Nath Chuckerbutty who appears for the respon- 
dent distinguishes these cases—the Bombay case on the ground 
that no execution sale followed under the decree but merely a 
private sale—the other cases on the ground that, in all of tbem, 
within one year from the dismissal of the claim case, the decree 
was satisfied. He points out further that, in Umesh Chundra’s 
case (1), the sale was ultimately held under a different decree. He 
contends also that some of the observations in Morshia Barayal v. 
Elahi Bux Khan (4), arè inconsistent with the interpretation put 
upon the Code by the Privy Council in Sardkari Lal v. Ambika 
Parskad (5). . i 

(1) (1882) 1. L. R. 8 Calc. 279 (2) (1893) |. LÔR. 18 Bom. 241. 


(3) (1903) 1. L. R. 31 Cale. 338. (4) (r905) 3 C» L. J. 381, 
(5) (1888) I, L. R. 15 Cale. gar (336). 
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Civi. He condends that rule 63 of order XXI when it says:that> the 
1923: order made in the claim case “shall be conclusive” means conclusive 
na as regards the 1ight of that decree-holder to have.recourse.to that 


_Najimunnessa Bibi | i A 
property under that decree ; that if the particular execution. pro- 


ceeding is dropped and a new one commenced under the -same 
Rankin, Fo decree, the claimant cannot prefer a fresh claim and litizate.the 

~ matter over again. He points out that in every case where a-claim 
is allowed the attachment falls through, -yet : the decree-holder - must 
bring his suit or else give up finally his right to levy on the property. 
He does not contend that the order in the claim case is conclusive 
even between the parties for all purposes ; for example, that it 
would be conclusive for ‘purposes of execution under another 
decree. He admits accordingly that when the decree is satisfied, 
the unsuccessful claimant need not bring a suit ; but that, he says, 
is because there is no further possibility of execution under that 


De 
Nacharaddin. 





particular decree. 
Now, on ordinary nois of law and by the express words of 


section 60 of the Code, a money decree may he executed by attach- 
ment and ‘sale of the judgment-debtor’s property including in the 
word property “all o:her saleable property, movable and immoy- 
able, belonging to the judgment-debtor ” save for certain special 
exceptions. By rule 4r of order AA, the debtor may be 
examined not only as to the debts due to him but as to whether 
he has any and what other property or means for satisfying the 
decree. Methods are provided for attaching every kind.of property 
and the decree-holder has a general right to-have recourse to. every 
interest in property which the law recognises asa valid existing 
interest and is capable of sale. [hus property as applicd to. land 
does not mean simply land but the share or interest in land which 
is attached. Now, stich interests will not seldom be matters of great 
dispute and much investigation will frequently be necessary in order 
to establish thatethe judgment-debtor, in fact and in law, possesses 
the interest to which the decree holder desires to have recourse. 
This, however, in no way, bars or qualifies the right-of’ the decree- 
holder to assert the title of his judgtnent-debtor it he shall think fit, 
One way which, in some circumstances, . will be the most „practicable 
to assert a disputed right of a judgment-debtor is to make, him 
insolvent, to have a receiver or trustee put in the’ judgment- 
debtor’s place and with aright to litigate his interest. In India, 
where “Inzolvency notices” are unknown the only “adt of “insol- 
vency” which-it is-possible to make and. debtor commit whether he 
likes it or not appears. to be eithey.; imprisonment. for -debt.or.sale 
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or attachment for 21 days of his property. In many cases, it will 
be impossible to take this course and, in any event, a decree-holder 
is not bound to have recourse to this method. If then he wishes 
to execute, he cannot assert his debtor’s right unless he takes the 
first step by- attaching the property. Attachment is not merely to 
take property into the custody of the Court—its main point is to 
crystallise.the rights of the parties as at a given point of time, 
‘Until attachment, a judgment-creditor cannot litigate in his debtor’s 
place-to assert his debtor’s rights: while the attachment lasts, no 
new interest can be created to defeat it; and, although, in this 
country, owing partly to the rule as to rateable distribution, attach- 
ment does not amount toa specific charge in favour of the decree- 
holder or by itself give him in strictness, a title thereto, it is never- 
theless the basis of all the judgment-creditor’s right to assert his 
debtor’s interest in the particular property in question. This 
matter is one which can be seen from the Code to be essential as 
part of the scheme of execution. Thus, if one goes to the corres- 
ponding section of the Code of 1859 and compares it with order 
XXT rule 58 of the present Code, one finds that the Code of 1859 
viewed a claim in execution as an objection to the sale of the pro- 
perty on the ground that it was not Hable to sale under the decree. 
The Code of 1882 and the present Code speak ofa “claim is pre- 
ferred to or any objection is made to the attachme nt of, any property 
attached in execution of a decree on the ground that such property is 
not liable to such attachment” and the Code of 1908 has by rule 57 
of order XXI made this still more pointed because whereas, under 
the previous Code execution cases might be struck off and then 
renewed, under the Code of 1908 an application for execution is 
a definite proceeding which must either be prosecuted or dismissed, 
and if it is dismissed the attachment shall cease. It is quite plain 
that, if an attachment comes to an end validly, then upon a second 
attachment no Court can refuse to recognise an interest validly 
. created in the meanwhile. It is also plain that, if an attachment is 
wrongly- released and the right to attach is established subsequent- 
ly according to law either by appeal or otherwise, the attachment 
- will relate back to the time when it was made. 

` ‘Now, rules: 58 to 62 of order XXI are directed to give a means 
by which execution proceedings may be made effective and not too 
closely entangled with disputes between third parties .and the 
debtor. Provision is made for investigation of claims in a limited 
fashion. The scope of the enquiry being confined, the investigation 
will not always; be at all elaborate and the Privy Council‘. the 
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case of Sardhari Lai v. Ambika Pershad (1) have pointed out'that 
sometimes that investigation may well be very slight indeed. Rules 
6o and 61 provide then fora summary investigation into possession 
as distinct from a thorough trial of. ultimate right. It is impossible 
to separate altogether the question of possession and of title. Thus, 
if the judgment-debtor was in possession he may have been in 
possession as agent or trustee for another and this has to be 
enquired into. See the cases Mohunt Bhagwan Ramanuj Das v. 
Khetter Moni Dassi (2); Hamid Bakhut v. Buktear Chand (3) ; 
Sheoraj Nandan Singh v. Gopal Suran Narain Singh (4). To that 
extent, the title may be part of the enquiry in a claim case, but no 
ultimate questions of trust are intended to be thrashed out. 

Again, one may take the simplest case. The judgment-debtor ` 
being truly and justly, in law and in fact, entitled in full right toa 
piece of land, a third person under a dona fide but unfounded 
claim of right may be in possession. In such a case, the person in 
possession is to have an order in his favour under rule 6o or rule 
61. Having tested the matter by the limited test provided by these 
rules, the execution Court is required to make an order. 
What then is the order it is required to make? By rule 60, the Court 
“ shall make an order releasing the property, wholly or to such 
extent as 1 thinks fit, from attachment.” Rule 61 is not quite so 
explicit by itself. The Court there is to make this order: “The 
Court shall disallow the claim.” Reading that rule with rule 58, 
that means that the Court is to disallow or reject the claim preferred 
to or objection made to the attachment of the property attached on 
the ground taat such property is not liable to such attachment. 
Now, ih: 1s the order which by rule 63 is made conclusive subject 


.toasuit. The suit, if brought, is not limited by any special stand- 


ard of evidence or of law. The claimant may, if necessary, thrash 
out his title in éhe fullest and most ultimate sense. But, if the 
title which he claims is not the ultimate full title to the property, 
then, of course, he must be content to assert whatever .the title 
claimed may be. So, too, the decree holder may make out his debtor’s 
title exactly as if it were a suit for possession by the judgment-debtor. 
See Vasudeo Atmaram v. Eknath Balkrishna (5). In either case, 
the material date is the date of the attachment. The decree-holder 
has to show that the attachment was valid but has been wrongfully 
released. The claimant has to show that the attachment was wrong- 


(1) (188871. L. R. 15 Cale. 526. (2) (1896) 1C. W. N. 617. 
(3) (1887) 1. L. R, 14 Cale. 617. (4) (1891) 1. L. R, 18 Calc. 299. 
‘s*lrcro) | L. R. 25 Bom. 70. > 
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ful but has been improperly retained. To show either of these 
things, the real and ultimate right to the property may be puc in 
issue. For this reason, some of the observations of the Ccurt in 
Morshia v. Elahi (1) requires to be taken subject to qualification. 
But it is taken that the basis of the suit contemplated by rule 63 is to 
alter or set aside the order made in the claim case. As the Privy 
` Council put it in the case of Ful Kumari v- Ghanshyam Misra (a) 
that summary order is ‘ the cause of action—” not the only element 
in the cause of action, but the most prominent element in the 
cause of action. The Code in using the words “shall be 
conclusive” of the order made after the limited investigation is 
thinking not of the subsequent effects of that decision as ses judi- 
cata but is thinking of and dealing with a Court that is doing some- 
thing. The Court has attached and is going to sell. The meaning 
is that the act of the Court is to be valid unless there is a suit. It 
means that the attachment held valid in the claim case shall be valid 
and the attachment removed shall be as though it never was, so far 
as the parties are concerned. The rule seems to mean that subject 
to a suit factém vaiet, the act of the Court shall not be questioned 
save in that way. The effect of the decision as to possession in 
other proceedings in which that question may again arise is not the 
matter ta which the words “shall be conclusive ” are directly 
addressed. Asa decision it would doubtless have effect upon the 
general principles of law expressed in Ram Kirpal v, Rup Kuari (3); 
Mungul Pershad v. Grija (4) ; Beni Ram vy. Nenhu Mal (5). But if 
the attachment is removed and later on another attachment is made, 
the quéstion of possession is a question of possession at a differ- 
ent date. - If there has been, in fact, no change in the position, it 
may well be that the second claim case will be governed by the 
first, The position will be much as in the case of a second 
suit for a subsequent instalment of rent. The first decision may 
take all the fight out of the second case though the actual issue is 
not the same. Still a suit would be to impeach the Second order by 
trying out the ultimate question of right. Ithas to be noticed that 
a claimant is not bound to proceed under order XXI rule 58. He 
can proceed by a suit to set aside the sale. Ifthe act of the Court 
in the first claim case came to nothing because that attachment 


was abandoned, it seems unreasonable to hold that the claimant . 


must sue the decree-holder’at a time when he may have no inten- 


(1) (1905) 3 C. La J- 381. 

(2) (1907) I. L. R. 35 Calc. 202 ; 7 C., L. J. 36. 

(3) (1883) I. L. R. 6 All, 269. (4) (9881) 1. L. R. 8 Cale, ss. 
(5) (1884) I. L, R. 7 AJl, 102. 
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tion to assert a right to levy on the property and that otherwise he 
cannot sue at all when the decree-holder does want ‘to attack the 
property. It seems time enough as against Ato come to the .ulti- 
mate trial of a right existing as between B and C (in the last resort 
a right triable by suit) when it is necessary so to do in order to set 
aside an attachment ora sale by A. A possibility of an attachment 
in the future seems to be an insufficient basis for a suit by C against 
A to declare C’s right as against B at a date in the past, to which 
A’s rights can never more relate. This possibility is really not 
sufficient to distinguish the decisions cited by the present appellant. 
In Gopal Purshotam v, Bai Divali (1), Sit Charles Sargent in no 
way proceeds upon the fact that the decree was satisfied. He 
observes :—“ We agree with the lower appeal Court that when the 
plaintiff withdrew his attchment the parties were restored to the 
status quo ante. The object ofthe claim which was preferred by 
the defendant was, as contemplated by section 278, Code of Civil 
Procedure, to obtain the removal of the attachment and when that 
attachment was removed by the judgment-creditor’s own act there 
was no longer an attachment or any. other proceeding in execution 
on which the order could operate tothe prejudice of the claimant 
and, therefore, no necessity for bringing a suit to set aside the 
order.” That was a case where the decree-holder had actually 
bought by leave from the Court and by agreement with the judg- 
ment-debtor after the rejection of the plaintiff’s claim in execution 
the very property disputed in the claim case. If the decree was 
satisfied, it was satisfied out of that purchase money. In Krishna 
Prosad v. Bipin Bekary (2), this Court followed that decision. The 
principle is that the object of making a claim in execution is to 
remove the attachment, that when the attachment is withdrawn that 
object is gained and that if there exists no attachment or proceeding 
in execution on which the order in the claim case can take effect, 
one is not bound to bring a suit complaining of such order. It is 
no answer at all to say that a decree-holder’s suit under rule 6 3 has 
always. to be brought after the attachment is removed. If the 
decree-holder succeeds, he gets the attachment restored as at the 
date it was made and that is what he fights for. 

In these circumstances, it seems to me that this suit is not barred 
by article 11 of schedule I to the Limitation Act as being a suit by 
a persof against whom an order has been made to establish the right 
which he claims to the property comprised in the order. 1 think, 
therefore, that the appeal should succeed. l 


(1) (1893) 1 L. R. 18 Bom. 341 (243). (2) (1903) I. L. R. 31 Calc. 228. 
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The result, therefore, is that the decree of the lower appellate 
Court is set aside and the case is sent back to that Court for a re- 
_ trial on the merits in accordance with the observations made above. 

The appellant will be entitled to his costs in this Court and those 
already incurred in the lower appellate Court: all other costs to abide 
the result. 

Page J.: The determination of this appeal involves the consi- 
deration of the meaning and effect of order XX{ rule 63 of the 
Code of Civil Procedure. , On the th of November, 1gro, on the 
application of the present respondent, two plots of land were attack- 
edin execution of a decree which the respondent had obtained 
against the appellant’s husband. The appellant thereupon preferred 
a claim to the property attached under order XXI rule 58 Code of 
Civil Procedure. The claim was dismissed for default on the 7th 
January torr. Immediately afterwards, the execution proceedings 
instituted by the respondent were dismissed for default and the 
attachment was released. The property in dispute was subse- 
quently again attached in execution of the same decree, and the 
respondent purchased both the plots at the execution sale, and took 
symbolical possession of them in August 1918 On the a3rd 
November 1918, the appellant lodged the present suit for confir- 
mation of her possession of both the plots, and for an injunction. 
The question for determination is whether, having regard to the 
provisions of order XXI rule 63, Code of Civil Procedure and 
article.r1 of the first schedule to the Indian Limitation Act of 
1908, the appellant’s suit, which was brought more than a year 
after her claim had been dismissed is now maintainable. Rule 63 
of order KAI provides that “ Where a claim or an objection is 
preferred, the party against whom an order is made may institute a 
suit to establish the right which he claims to the property in 
dispute but, subject to the result of such suit, if any. the order 
shall be conclusive.” The respondent contends® on the appeal 
that, if a person elects to take advantage of the procedure laid 
down in order XXI rules 58 to 63 of the Code of Civil Procedure, 
he must be content to abide by the ‘provisions of the rules which 
he has invoked and that, ifan order is made rejecting his claim or 
objection, he must institute a suit within a year from the date of 
such order, notwithstanding that the execution proceedings in 
respect of which his claim had been preferred have in the nfeantime 
come toan end. In my opinion, that contention is unsound. 
Whether the decree is satisfied, or set aside, or reversed, or whether 
the decretal amount is paid into Court under rule 5s, or whether 
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the attachment is voluntarily withdrawn by the decree-holder, or 
whether the order of attachmant is discharged, in my opinion, the 
same result follows, namely, the parties are put back in the same 
position as they were in before the execution proceedings were 
lodged. When a claim or objection is preferred under rules 58 to 
63, the applicant seeks to obtain the release of the property from 
attachment. It may or may not in that behalf be necessary for him 
t> establish a pos essory or proprietary title to the property. That 
depends upon the circumstances of each case. Under rule 60, the 
claimant has to satisfy the Court that the property when attached 
was not in the possession of the judgment-debtor or in possession 
of sone person on his behalf. When the attachment is discharged, 
or withdrawn, or is deemed to be withdrawn under rule 55, the 
object sought by the applicint under rule 58 is, for the time being 
at any rate, attained. No doubt, the property may, in some cases, 
again be attached ; but such f urther attachment must, in my view, 
be regarded as a new process of execution, and the claimant will 
be entitled to prefer a fresh claim under rule 58 against the further 
attachment of the-property. Now, the object sought by the ins- 
titution of a suit under rule 63 is, in my opinion, different. It isa 
su`t instituted to establish the right of the claimant to the property 
in dispute, and not merely to remove the attachment. In the case 
of Morshia Barayaly. Elahi Bux Khan (r) the Court construed 
the words of rule 63 “a suit to establish the right which the 
plaintiff claims to the property in dispute.” Mr. Justice Mitra 
observes :* Tne subject mitter of the suit being the removal of the 
attachment, the right which the plaintiff necessarily claims in such 
a suit is the right to have the attachment removed. The words 
“establish a right which he claims to the property in dispute 
must, therefore, mean the right to have the attachment removed 
and he proceeds to cite with approval the following observations - 
of Mr. Justice Beyerly in the case of Kedar Nath Chatterji v. 
Rakhal Das Chatterji (a) “ Then, if we turn to section 283, we see 
that the suit there. referred to is a suit to establish the right which 
is claimed tothe property in suit, that is to say, the right which 
is claimed in these proceedings, being on the one hand the right 
to have the property attached and sold in execution, and on the 
other to have it released from attachment. The words of this sec- 
tion are pot ‘the right to the property, meaning the title to the 
property’ but ‘the right which he ciaims to the property 
which, we take it, means the right which is claimed in that proceed- 
(1) (1905) 3 C. L. J. 381 (383). (2) (1888) I. L. R. 15 Cale. 674. 
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ing in respect of the property, that is, as we have said, the right 
to have it sold or. the right to. have it released from attachment” 
With great respect to the learned Judges who made these observa- 
tions, I am unable to assent to the construction which they placed 
upon the words of rule 63. In my Opinion, in a suit instituted 
under rule 63, the object of the suit is to establish the plaintiff's 
title to the property, and not merely to establish his right to have 
the attachment released. In my opinion, this construction of tule 
63 is in accordance with the meaning attributed to the rule by the 
Judicial Committee of the Privy Council in the case of Sardkari 
Lal v. Ambika Pershad (1). Lord Hobhouse in giving the judgment 
.0f the Board in that case, observed : “ The order is not conclusive ; 
a suit may be brought to claim the property, notwithstanding the 
order ; but then the law of Limitation says that the plaintiff must 
be prompt in bringing his suit. The policy of the Act evidently is 
to secure the speedy settlement of questions of title raised at 
execution sales, and for that reason a year is fixed as the time 
within which the suit must be brought.” The ratio decidendi 
of the judgment of the Court in SKA Kumari’s case (2), would 
seem to support the construction which I place upon rule 63. 
That being so, upon what reasonable ground ought a claimant to 
be compelled de dene esse to institute a title suit under rule 63 
within a year after his claim under rule 58 had been rejected when 
the object sought by him in making the application under rule 58 
has been attained by the release of the property from attachment 
within the time limited by rule 63 ? I can sce none. In my opinion, 
in circumstances such as those obtaining in this case, Article 
1r Of schedule I of the Limitation Act of 1908 does not apply, and 
and it is not incumbent upon the claimant to institute a suit to 
establish his title within a year ‘after the date of the order rejecting 
his claim or objections under rule 58. The determination of the 
appeal in ‘this sense is, in my view, in accordance with principle, 
and in consonance with the decisions of the Caleutta High Court 
and the other High Courts: Umesh v. Raj Bullubh (3); Ibrahim 
bhat v. Kabulabhat (4); Gopal v. Bai Divali (5); Durga Nath v. 
Chintamont (6) and Sarabjéi v. Kala Raghunath (7) I agree 
that the appeal should be allowed. 


A. T. M. Appealeallowed, 


(1) (1888) L L. R. 15 Calc. b2le 

(2) (1907) I. L. R. 35 Calc. 20237 C. L.J. 36. 

(3) (1882) I. L. R. 8 Calc. 279. (4) (1888) I. L. Rọ, 13 Bom. 72. 
(5) (1893) I. L. R. 18 Bom. 241. (6) (1903) 1. L. R. 31 Cale, 214. 
(7) (agit) 1. L. R, 36 Bom, 156. 
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Deposit—Transferee of non-transferable hold inig NO recognition by landlord— 
“ Voidable on sale-—Bengal Tenancy Act (VIII of 1885), Sec. 170. (3)° j 


A transferee of a non-transferable holding, who has” not been recognised by 
his landlord, having no interest voidable on the sale, -cannot-make a deposit of 
the decretal amount under section 170 (3) of the Bengal’ Tenancy: Act :. Nalini 
v. Fulmani (1) and other cases followed. Tarak v. , Harts (2) not followed, 


Application for Revision under section. 115 of. the Code 
of Civil Procedure by the Decree-holder. ` 


Applićation by the Transferee of a non-trans ferable'holding, to 
deposit the decree} amount to prevent sale in execution of rent 
decree. i = 

‘The material facts appear from the judgment, 

Babus Surendra Chunder Sen and Hemendra Chandra Sen 
for the Petitioner. 

Mr. S. C. Maity (Counsel) and Babu Kanaidhan Dutt Sor the 
Opposite Party in No. 886. 


Babu Jatish Chandra Guha for the Opposite Party in No. 


883. 


The judgment of the Court was as follows : 


These three Rules were. obtained by the landlord who has obtain: 
ed decrees for rent and put them into execution., Applications 
were made by pyirchasers of portions of the holdings for deposit of 


the decretal amount under section 170 (3) of the Bengal Tenancy _ 


Act, The decree-holder objected that the applicants had no right 
to make the deposit under the provisions’ -of that section, The 
learned Munsiff over-ruled‘the objection of the decree-holder, and 
directed that the applicants were entitled to make the deposit under 
the law. 


*Civil Rules Nos. 886 to 888 of 1923, against the orders of Babu Amrita Lal 
Banerjee, Munsiff of Diamond Harbour, dated the 13th June, t923. 

(1) (1912) 16 C. W. N. 421, 

(2) (1912) 16 C. L. Je 548; 17 C. W, N, 163, 
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It is contended on behalf of the petitioners that the interest of 
the applicants in the holdings is not . voidable on the sale and 
therefore they were.not entitled to make the deposit. It is not 
denied before us that the applicants have an interest in the holdings 
which are sought to be sold in execution of the rent decree. But 
the contention is that the interest of the applicants would pass by 
the sale and . it is not such an interest as should be 
considered as “ as e on the sale.” There has been some 
conflict of decisions in this Court on that point. The learned 
Munsiff relied on the. case of Zurak Das Pal v. Haris Chandra 
Banerjee (1) and the case of dhamadullak Chowdhury. v. Hekaru 
Saku (2) in support of the proposition that these persons were 
entitled to make the deposit under section 170 (3) of the Bengal 
Tenancy Act. The cases to the contrary which we need refer to 
are the case of Nalini Behary Ray v. Fulmani Dasi (3), the case 
of Makamad Ismail y. Satyesh Chandra Sarkar (4) which, api ats 
in the Short Notes and the case in which judgment was deliv-red by 
one of us, Kumar Narendra Nath Mitter vy. Abdul Molla (5). 
In the case of Tarak v. Haris (:) in which the counsel tor the 


opposite party mainly relies it is stated that the interest of an- 


unrecognized: purchaser of a non-transferable holding is an interest 
which is yoidable on the sale. The contention that was raised : on 
behalf-of the landlord in that case is mentioned at page 165 of the 


Report and it was that the interest is extinguished on the sale and. 


cannot therefore be described as voidable on the sale. This çon- 
tention was over-ruled as it was held that the contrary proposition 
had been laid down in some of the cases mentioned in the judg- 
ment. It would however appear on examination of the cases cited 
that this point bas not been considered in any of the cases in the 
view that has been presented before us. The position is this, after 
the transferee has been recognized by the landlord a decree obtain- 
ed against the transferor would not bind the transferee and there- 
fore the interest of the transferee would not be affectéd by the sale. 
Such a transferee would not therefore necessarily come within the 
provisions of section 170 (3) of the Bengal Tenancy Act. Where 
the transferee of a non-transferable holding has not been recog- 
nised by the landlord a decree obtained against the tenant trans- 


(x) (1912) 16 C. L. J. 548; 17 © W. N. 163. 
(2) (1914) 2a C. L. J. 106; 20 C, W. N. 39, 
ía) (1912) 16 C. W. N. 421. 

(4) (1922) 26 C. W. N. 170 5. N. 

(5) (1923) 27 C. W, N. 175 S.N. 
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feror Would be binding on the unrecognized transferee, and in 


execution of the decree the interest of the transferee would also 
pass along with the interest of the transferor and the auction-pur- 
chaser gets the interest of both the persons, the transferor and the 
transferee, who were interested in the holding. ft can therefore 
hardly be said that the interest of the transferee is one which is 
voidable on the sale and therefore upon the terms of the section it 
would appear that such transferees are not entitled to make the 
dep sit under section 170 (3) of the Bengal Tenancy Act, Iti is 
unnecessary for us to express any Opinion whether they would be 
entitled to make any deposit under | the Tules laid down in order 
XXI of the Code of Civil Procedure. 


We are asked on behalf of the opposite party having saa to 
the conflict ot decisions that this question. should be referred to a 


Full Bench. -But the view we now take has been taken generally - 


in a number of cases and those cases being more. recent than the 


case of Zarak v. Haris (1) we do not think that it is necesary to 
make any reference toa Full Bench. Furthermore both of us 


agree with the reasoning in the decision of one of us in Kumar 
Narendra v. Abdul (2) mentioned above. The case of Akamadullah 
v. Hakaru (3) merely foliows the decision in Zarak v. Haris (1). 


The Rules are therefore made absolute and the order of the 
learned Munsiff is set aside. Having regard to the circumstances of 
the case we make no order as to costs. 


The record will be sent down at once. 
A. TE. M Rule made absolute, 
(1) (19124) 16 C. L. Je 548; 17 C. W. N. 163. 
(a) (1924) 27 -C. W. N. 175 S. N. 
: 43) (1914) 22 Cr L. J. 106 5 20 C. W. N. 39. 
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Before Mr. Justice Newbould, and Mr. Justice B. B. Ghose. Crit. 
UMESH CHANDRA CHAKRABARTY AND OTHERS ve 
V, April, t, 


MATI, LAL BASU ROY CHOWDHURY.* 


Rent, abatement of—Diluvien—Bengal Tenancy Act (VII of 1883), Sec. ga— 

Permanent tenuve—Contract—Clear specification. 

In the case of a permanent tenure, the parties to a lease can make a contract, 
the result of which is to. deprive the tenant of the benefit of section 52 of the 
Bengal Tenancy Act. 

‘By the expression in a kabuliat * there shall never be any decrease or increase 
~ of the rent fixed in the kabuliat,” the tenant is not deprived of claiming abatee 
ment of rent on account of the diluvion of some of the lands leased to him, as 
when parties by an agreement intend to make a contract which will override the 
provisions of a statute, it is their duty to state this with clearness. 


Appeal by the Plaintiffs. 

Suit for tent. re l 

The material facts appear from the judgment. 

Batus Gunada Charan Sen and Someswar Prosad Mukherjee 
for the Appellants. : 

- Babu Ramendra Mohan Majumdar for the Respondent. 

The judgment of the Court was as follows : 

This appeal arises out of a rent suit. The plaintiffs are the 
appellants, and the question which arises is whether the defendant 
is entitled to abatement of rent on account of the diluvion of some 
of the lands leased to him. Several rulings have been referred to 
but there seems to be no doubt in the law on the point. In the case 
ofa permanent tenure like the present the parties to a lease can 
make a contract the result of which would be to deprive the tenant 
of the benefit of section 52 of the Bengal ‘Tenancy Act. The ques- 
tion we have to decide in this case is whether by their contract the 
defendant was deprived of this statutory advantage. The relevant 
words used in the kabuliat are,—“ there shall never be any decrease 
or increase of the rent fixed in the kabuliat.” This appears to us to be 
a condition usually expressed in a permanent lease at a fixed rate of 
rent. We are unable to accept the contention advanced on behali 


April, t, 





®Appeal-from Appellate Decree No. 3597 of 1921, against the decree of Babu 
Satindra Nath Guha, Subordinate Judge, rst Court, at Dacca, modifying that of 
Babu Binod Behari Roy, Munsiff, end Court, at Munshiganj, dated the 27th 
April, 1929. CT ae < i < i | 
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of the appellant that by this clause in the lease the parties intended 
that the tenant.should be deprived .of the advantage he claims in | 
the present suit. When parties by an agreement. intend to make, a. 
contract which will override the provisions of a statute it is their - 
duty to state this with clearness. This is the only point of.law . 





which arises in the present appeal. 
It is contended that the lower appellate Court was wrong in 

holding that the area leased tothe defendant was assumed to be. 

a30 bighas, . But this-is a pure question of fact. . 
The appeal is dismissed with costs. 


ATM “Appeal dismissed, . 


' Before Sir Hush Walmsley, Knight, Judge, and Mr., Justice K 
M, N. Mukirji. 


HORO MOHUN PRAMANICK 
o”... f 
MOHAN DAS PALI.* 
Insolven-y—Order for appointment of receiver. i a 


‘A mere lapse of seven years after the order for adjudication; is no ground’ for 
refusing to appoint a person.as recéiver to the insolvent’s property. 


' “Appeal by Creditor. 


Application by creditor for appointment of receiver to insolvent’. 
property. l 


The materjal facts appear from the ienai 


: Babu Dinesh Chunder Roy for the Appellant. 


-a 


‘Babu Profulla:Chunder Nag ( for Babu Benoy - Coomar , Ghost) 
for the Respondent.: ` ° 


The judgments of the Court were as follows ; ; : | 


"Walmsley J:—This appeal ‘is preferred by a sediar In. 
February 1915, the respondent Mohun Das filed a petition in the 
District Fudge’s Court under the provisions of. the P OVINA tasol 


SAppeal kani Order No. 367 of I 922, against the orders of j- Bartlay Esa i, 
District Judge of Dinajpur, dated the 1ọth June and 21st July, 1923. 
e 


Vou. XXX1X.} HIGH COURT, 
vency Act. In his. petition, he mentioned—three decrees and a 
fourth debt—the total: sum coming to over Rs. 800. The appellant 
filed a „petition alleging that Mohun Das had considerable property 
available for meeting these debts. The Judge examined the peti- 
tioner and adjudicated him an insolvent and at the same time record- 
ed a note to the effect that the creditor had appeared and made 
this representation. No receiver was appointed and no other order 
was passed. In June rg22, the appellant creditor put in a petition 
askiog the Judge to direct the Najir to take charge of the proper- 
ties then in.the possession of Mohun Das. -The Judge refused to 
do so-on the ground that the order of adjudication had been passed 
seven years previously. Then the creditor asked that some other 
competent person might be directed to take possession, and this 
~ request was also refused on the same ground. The creditor has 
preferred this appeal against these two orders: ` 

_ A preliminary objection is taken to the effect that no appeal 
lies. I think this is probably correct. “But under section 7s clause 
(3) of the present Insolvency Act, we have the fight to grant leave 
to appeal and this is a case in which Į think we Ought to do so. 


The question then is whether the. Judge was right or wrong in 
refusing to appoint a receiver or whether he ought to have passed 
some other order which would rake the Insolvent’s properties 
available for payment of his debts, if such properties could be found, 
I think it is clear that the learned Judge was wrong. The mere 
fact-that seven years had passed was not sufficient reason for re- 
fusing to make such an order, It is clear that the whole proceed- 
ings have been misunderstood by.the lower Court and the order of 
adjudication has, in effect, been treated -as an order of discharge as 
well, Thatis not the proper procedure. The Judge must now 
appoint a receiver and direct him to take charge of any assets that 
he may find belonging to the insolvent and then to proceed in 

accordance with law to realise these assets for the ‘benefit of the 
creditors. No order as to the costs in this appeal is made, _ 

‘This order is not to be taken as meaning that the debtor may 
nok apply for his discharge. 


Mukerji J.: I agree. l 
AT Ms l | Appeal allowed. 


433 


CIVIL, 


1924. 
karad 
Horo 


T. 
Mohan, 





Walméley, 9. 


434 


CIVIL. 


E924 
ware 


February, 5, 12, 


Febsosarv, 12, 


wen 


THA CALCULI a LAW JOURNAL, (Von. XXXIX, 


CIVIL RULE: 


Before Sir Hugh Walmsley, Knight, Judge, and Mr. yo 
M., N. Mukerji. 


JOGUNNESSA BIBI AND OTHERS 


V. 
SATISH CHANDRA BHATTACHARJEE AND OTHERS, 


Revisicn—Civil Procedure Code (Act y of 1908), section 215 (6), O. 21 R. 90, 
O. 22 R, 7, 9[2)—Abpplication for substitution made after time—No applica- 
tion for setting aside the order for abatement—Acquiescence— Acting 
illegally.” 

The legislature by using the expression * acting illegally’ in clause (c) of 
section 115 of the Code of Civil Proceduce, empowers the High Court to interfere 
and correct gross and palpable errors of Subordinate Courts, the justification of 
the interference is determined upon the grossness and palpableness of the error 
complained of and upon the gravity of the injustice resulting from it. 

Under the circumstances, the High Court treated the order for substitution 
passed by the primary Court made on an application filed after limitation period, 
as one for setting aside the order for abatement. 

Application for Revision under section 115 of the Code of Civil 


Procedure Ly the Petitioners. 


Application under order 21, rule go of the Code of Civil Proce. 
dure for setting aside an execution sale, 


The material facts appear from the judgment. 
Moulvi Makomed Nurul Huq Chowdhury for the Petitioners.’ 


Babu Nagendra Chunder Chowdhury for the Opposite Party. _ 
C. A, V, 


The judgments of the Court were as follows : 


Mukerji J: , The facts which have given rise to the petee 
application are these : 

One Umed Ali applted under O, a1 R. go Civil Procedure Code 
in the Court of the 6th Munsiff at Gomilla for setting aside a sale, 
and during the pendency of the said proceedings died on the 18th 
July 1920. On the 24th July, 1920, the death was reported to the 
Court, and the learned Munsiff made a note of it in the order- 
sheet. Thereafter on five different dates the proceedings were 
adjourned, on the ground that the heirs had not been made parties 


*Civil Revision No. 832 of 1922, against the order of J. Bartlay, Esq., District 
Judge of Dinajpur, dated the 26th June, 1922, reversing that of Babu B; L. 
Biswas, Munsiff, 6th Court, at Comilla, dated the 18th February, 1922. 
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and six months had not yet elapsed from the date of death. Oa 
the sth February, 1921, one of the dates to which the case was 
Adjourned, an application for substitution was made on behalf of 
the heirs and legal representatives of Umed Ali and the same was 
allowed. It does not appear whether the opposite party were 
present on that date or not ; but on none of the dates to which the 
case was subsequently adjourned, was any objection taken to the 
Order for substitution that. had been made, and the proceedings 
went on with the result that the learned Munsiff set aside the sale 
by an order passed on the 18th February, r922. The opposite 
party preferred an appeal to the District Judge of Tipperah and the 
learned District Judge set aside the ‘Munsiff’s order and dismissed 
the application for setting aside the sale, on the ground that the 
application had as a matter of fact abated by reason of the déath of 
Umed Ali and the application for substitution was incompetent and 
the substitution had been wrongly allowed. The petitioners have 
thereupon moved this Court and obtained the present Rule to show 
cause why the order of the District Judge should not be set aside 
and that of the Munsiff restored or why such other or further 
orders should not be passed as to this Court may seem fit. 


We have heard the parties and considered the. facts and cir- 


cumstances of the case in so far as they bear upon the present 
Rule. The learned District Judge was undoubtedly right in his 
view of the law that the proceeding had automatically abated on the 
18th January, 1921, under O. 22 R. 3 Civil Procedure Code and no 
application for substitution could be entertained after that date, 
but the petitioners by presenting a proper application -under O., 
22 R. g(a) Civil Procedure Code and only by showing sufficient 
cause could obtain an order setting aside the abatement. We think, 
however, that by reason of the application for substitution being 
readily allowed by the learned Munsiff and no objection having 
been taken by the opposite party at any stage of the protracted 
proceedings that followed in his Court, the petitioners were deprived 
of an opportunity to make an application under o 22 R. g (a) Civil 
Procedure Code and they were misled by the course of the proceed: 
‘ings that were adopted. The order passed by the learned District 
Judge reversing the decision of the learned Munsiff and dismissing 
the application for setting aside the sale has also not given the 
petitioners any such chance, and, as matters stand, they are alto- 
gether without any remedy. 

It has been pressed on us on behalf of the opposite party that 
our powers of interference under section 135 Civil Prccedure Code 
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are very limited, ih my opinion. the case does. not fall within 
clause (a) or (4) but under the first part of clause (c): of that section. 
“Acting illegally. ” in that clause do2s not merely ‘imply ‘the com- 
mitting of an error of procedure such as “acting with material. 
irregularity, ” does, In my opinion this part of the clause was, 
advisedly left in indefinite language in order to empower the High 
Courts to interfere.and correct gross and palpable errors: of subordi- 
nate Courts, the justification for the interference being. determined 
upon the grossness and palpableness of the error. complained of and 
upon the gravity. of the injustice resulting from it. ln the present 
case, in my opinion, Injustice has been done to’ the ‘petitioners. ; 


-, The, question then is what should be our order. -Having vogard: 
to.the fact that the petitioners are all minors with the exception. of: 
one who is their guardian and who is said to be a. purdanashin: 
Mahomedan lady and who as far as.can be ‘made -out- is also 
illiterate, an application on ‘their behalf under 9, 22 R. 9.(2) Civil 
Procedure Code stands a good chance: of succeeding.: [| .would,. 
therefore, treat the order for substitution as being: one setting aside. 
the abatement, and would set aside the order of the learned District, 
Judge and remit the appeal to him to be dealt with on the merits. 
No order is made as to the costs of this Rule. 


Walmsley J. E agree, 
A,- X M. i Rule made absolute Case remanded, 
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Before Sis Hugh Walmsley, Knight, Judge, and Mr. J ustice 
M. N. Mukerji. l 


PARAN CHANDRA SOW r 
p. 
KANTA MOHAN MULLICK AND OTHERS," 


Presumption—Bengal Tenancy Act (VIII of 1885), Sec. 50 (2)— Purchaser Jro 
tenant—Change in tenancy—Alteration in rent. 


A purchaser from a tenant produced three dakhilas for 1499, 1371 and 3323 In 
support of his contention that the tenancy was a makarrari, the tenant, rent 
and quantity of land mentioned in each of them, being the same : 


Held, thatin the absence of anything to show that there was any change in the 
tenancy or that during the intervening periods there was any alteration in the 
rent, the tenant as well as his vendee were entitled to the presumption arising 
under section so clause (2) of the Bengal Tenancy Act. 7 


Appeal by the Defendant. ° 


Proceedings for settlement of fair and equitable rent undet 
section 105 of the Bengal Tenancy Act. 


The material facts appear from the judgment. 


lr. S.C. Matty and Babu Apurba Charan Mukherji for the 
Appellant. ' 


Babus Surendra Chandra Sen and Bhupendra Kumar Ghose 
for the Respondents. 


The judgments of the Court were as follows : 


M. N. Mukerji J.: This is an appeal which arises out of pro- 
ceedings under section 105 of the Bengal Tenancy Act. The 
tenant defendant is the appellant before us. The holding to which 
these proceedings relate was recorded in the finally published 
record-of-rights as being assesseble to rent, and the landlord 
instituted this proceeding for the purpose of havinga fair and 
equitable rent settled in respect of it. The Assistant Settlement 
Officer came to the conclusion that the existing rent, that is to say, 
the rent of Rs. 7-2-9 pies together with an enhancement of 1 anna 
6 pies in the rupee would be the fair and equitable rent for the 


*Appeal from Appellate Decree No. 1100 of 1921, against the decree of K. K. 
Sen Esq, 2nd Additional Special Judge of Midnapore, dated the 23rd August, 
1920, modifying that of Babu Phani Bhusan Mitra, Assistant Settlement Officer 
of Midnapore at Camp Tamiuk, dated the 2oth March, 1919. 
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plaintiff in question. There was an ‘appeal tə the Special Judge 
and the learned Judge disposed of the matter in these words : ‘' The 
tenancy was in this case shown in the record-of-rights as an ordi- 
nary occupancy holdiag. The tenant had, therefore, to show that 
it was mokurari. Only three dakhilas for r299, 1311 and 1323 had 
been filed 9y him and between them there are big gaps of twelve 
years. What was the rent in these twelve years it has not been 
satisfactorily proved and I am unable to hold that the Revenue 
Officer was wrong if he was not satisfied that the rent was uniform 
for twenty years before suit.” 

Now, the appellant relied upon the presumption mentioned in 
section yo clause (a) of the Bengal Tenancy Act and the learned 
Judge seems to have refused him the benefit of that presumption 
by reason ofthe fact that only these dakhilas one dated 1299, 
another dated 13t1 andthe third dated 1323 had been pressed 
by him. His view was that, inasmuch as there ware two interven- 
ing periods of twelve years each between the dates of these dakhi- 
las with regard to which no other document was produced, the 
appellant was not entitled to the presumption which arose in his 


< favour under, section 5o cl, (2) of the Bengal Tenancy Act. We 


have looked into the dakhilas produced by the appellant and it 
seems ta us that the ground upon which the learned Judge refused 
to give the benefit of that presumption cannot be supported. These 
dakhilas, no doub', are for different years as already observed and 
no doubt there were intervening periods of twelve years between 


-the first two and the second and the third : but the first two dakhilas 
appear to have been granted to the tenant Tarachand Santra and | 


the third one is in the name of the same tenant as being a deceased 


tenant in respect of the holdiig. The rent appears “to have been 


mentioned in all these, daknilas as being the same. The quantity 


of land mentioned in the dakhilas also. appear to be the same. In 
the absence of anything to show, that there was any change in the 


tenancy or that during these intervening periods there was any 
alteration in the rent, the learned Judge, in my opinion, should not 
have held that the appellant was not entitled to the presumption 


“which arises under section 50 cl. (2) of the Bengal Tenancy Act. 


On behalf of the respondent, it has been urged before us that 


the appellant cannot rely upon the presumption inasmuch as he ts 


a purchaser of the holding which has been recorded in the record- 
of-rights as an ordinary occupancy holding. With regard to this 


matter, it would appear that the proceedings under section 105 of 
the Bengal Tenancy Act were originally instituted in the name of. ` 
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the’original tenant and thereafter the appellant was brought on the 
record as a purchaser from the original terant and the proceedings 
went on against him at the instance of the landlord. Therefore, 
he.cannot be said to be in a worse position than the original tenant. 
Consequently, in my opinion, he also is entitled to rely upon the: 


presumption-arising from section 50 cl. (2) of the Bengal ‘Tenancy -: 


Act. Inasmuch as he is entitled to the benefit of this presumption 
and inasmuch as there does not appear to be any evilence to 
the contrary, t would allow the appeal and set aside ‘the decision of 
the Courts below and hold that it has been proved in this case that 


the rent of the holding is not liable’ to increment except on the. 
ground of alteration in the area—a matter which has not been found . 


in favour of the landlord. This decision is to be taken as limited 
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to plot No 405 which was found by the Assistant Settlement Officer _., 


as constituting a separate holding of 2 Bighas ro Cottas 7, Chitaks < 


of land bearing a rental of Rs..7-:-9g p. per annum. 
‘No order is made as to costs. 
‘Walmsley J :—I agree. 
A.T. M. Appeal allowed. 


Before Sir Huck Walmsley, Knight, Judge, ani Mr Justice M. N. 
Mukerji, 


DWARKADAS MARWARI AND ANOTAER 
D. 
JADAB CHANDRA GANGULI AND ornfrs.* 


Reteable distribution—Application, if maintainable— Order, if appealable— 


Civil Procedure Code (Act V of 1908)¢ Secs. 47, 73—FPartnership property — ~ 


Dissolution—Declaration—Contract Act (1X of 1872), Sec. 962. — 


J. and B were partners in a certain property. D and R brought a suit for 


money against U and B. In that suit a decree was obtained against U and A, 
son of B, who died pending suit. In execution of that decree, certain immovable 


Appeal from Order No. 101 of 1923 with Rule No 298 of 1023, against the 
order of P. £. Cammiade Esq., District Judge of Burdwan dated the 26th Novem- 


ber, 2922, reversing that of Babu H: K. Neogy, Subordinate Judge of Asansol, 


dated the 22nd December, 1921. 


february, 14,26. 
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CIVIL. properties belonging to the partnership were attached, J put in a claim and 
sega: prayed for a release of the half share from attachment. To this A agreed on 
tangaa the understanding that his half share should be allowed to be sold in execution 

Dwarkadas of the decree. Order to that effect was passed and a sale of attached property 

Jadab. was ordered. l 


n , 


Subsequently S obtained a decree against J and A in respect of monies due 
from the partnership and attached all the movables, a half share of which had 
already been attached and the movables were sold. 


D and R then prayed for rateable distribution of the sale proceeds of the 
share of Aas between themselves and S. S at first objected but subsequently 
agreed to the rateable distribution. J afterwards put in a petition objecting to 
the rateable distribution. The primary Court’ disallowing the objection of J, 
‘ordered rateable distribution. On appeal by J, the lower appellate Court 
ordered the whole of the sale proceeds to be paid to S. On second appeal : 


= Held, (per Walmsley, J) that the appeal to the lower appellate Court was not 
maintainable, as though there was a question between J} and S relating to the 
discharge óf S’s decree, it was nct one between J and S and section 47 of the 
Code of Civil Procedure was not applicable An element of identi ty is a necessary 
ingredient in proceedings under section 47. 


Per, M. N. Mukerji, J: The appeal ley to the lower appellate 
Court under section 47 of the Code of Civil Procedure, as between S on the 
one hand and the judgmentedebtors J and A on the other, a question was decid- 
ed by the primary Court, on the application of D and R, as to what extent the 
decree under execution was to be satisfied. 


Per curiam : An order under section 73 of the Code of Civil Procedure is 
not appealable unless it also comes under section 47 and satisfies all the require- 
ments thereof: Balmer Lawrie & Co. v. Jadunath (1). In order to be ‘appeal. 
able the order. should decide a question arising between the decree-holder 
on the one hand and the judgment-debtor on the other. 


The petition of J] preferring 2 claim to a half share and consenting to a 
release of his half share only and agreeing to the sale of the half share of A in 
execution of the decree for the personal debts of A’s father, amounted to a 
declaration that the partnership had ceased and had the effect of divesting the 
said half share of the movables of its character as partnership property ; and to 
such property the provisions of section 262 of the Contract Act, would no longer 


te S apply. 
The application for rateable distribution was maintainable ; Bithal Das v. 
Mand Kishore (a) applied. i < 


Appeal and Application for Revision under section 115 of the 
Code of Civil Procedure by the Petitioners for rateable distribu- 
tion. — | 

The “material facts appear from the judgment of Mr, Justice 
M. N, Mukerji. 


(1) (914) 1. L. R. 42 Calc. 1. (2) (tgoo) 1. L, R. 23 All. 196. 
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Babu Bankim Chandra Mukherji for the Appellants and 
Petitioners. 

Dr. Dwarka Nath Mitler and Babu Bijay Kumar Bhattachazjes 
for Respondent No. 1 and Opposite Party. 

C. A. V. 

The judgments of the Court were as follows : 

Rule No. 298 :— ; 

Walmsley J :--I have had the advantage of reading the judg- 
ment which my learned brother is. about to deliver, and I agree in 
the substance of the order that he proposes to make. If there is a 
right of appeal to this Court, that is, ifthe learned Judge was right 
in thinking that an appeal lay to him, 1 agree that his decision on 
the merits was wrong and should be reversed. 

Personally however I do not think that an. appeal lay and conse- 
quently I hold that we should interfere under the provisions of sec- 
tion 115 Civil Procedure Code. My reasons for thinking that no 
appeal lay are as follows--The view that the matter comes within 
the scope of section 47 Civil Procedure Code rests on the footing 
_ that the question has arisen between the parties to the suit brought 
by Sitaram. -It must be that suit because Jadab was not a party 
to the other. 

The parties to that suit are Sitaram on the one side and Jadab 
and Anil on the other side, and the order for rateable distribution 
can be treated as an order falling within the scope of section 47 
Civil Procedure Code only if it raised a question between the par- 
ties to that suit relating to the execution, discharge or satisfaction 
of the decree. We have to see whether there was such a question. 
On behalf of Jadab it is argued that there was such a question: on 
the ground that but for the order of rateable distribution 2932-15 0 
would have been credited towards the satisfactic © of Sitaram’s 
decree, instead of 2631-15-0, It is urged that in respect of the sum 
of Rs, 301 there is a question between Jadab and Sitaram relating 
to the discharge of Sitaram’s decree. I ag“ that there is a ques- 
tion relating to the discharge of the decr. ut I cannot regard it 
as one between Jadab and Sitaram. The question is-not whether 
Sitaram should relax his hold on any portion of the sale proceeds, 
but whether Dwarka should be allowed by order of the Court to 
lay hands on that portion. If however it be conceded that the 
question has arisen between Sitaram and Jadab, it is obvious that it 
cannot pe decided in ine absence of Dwarka and Ram Kumar. 
That means that an outsider to the suit must be brought into the 
proceedings, and “this addition destroys the element of identity 
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Civit which appears to be a necessary. ingredient in proceedings under 

1424. : section 47 Civil Procedure Code. 
R teaser ice? As however I think that-the Judge’s order should be reversed, 
Jadab.” ; I see no reason to differ from the order proposed by my learned 
brother, and the appeal will be disposed of in accordance with his 


Walmsley, x, 


ananta 


judgment. 

M. N. Mukerji J.: Jadab Chandra eee and Pasupati. Hazra 
were two partners -in a certain business. Dwarkadas Marwari: and 
Ramkumar Marwari instituted a suit in the Small Cause Court at 
Asansol against Pasupati Hazra an ' one Umananda Hazra,and Pasu- 
pati Hazra having died during the pendency thereof, obtained a decree 
against Umananda Hazra and the heir of Pasupati Hazra, a minor: 
named Anil Kumar Hazra. The decree was for money due from ~ 
Pasupati Hazra and Umananda Hazra, in their personal capacities 
and had nothing to do with the partnership. The decree was put 
into execution against Anil Kumar Hazra in Execution case No. 327 
of 1920 of the Small Cause Court and certain movable properties 
belonging to the partnership’ wer? attached, upon which Jadab 
Chandra Ganguli preferred a claim alleging that he had a half 
share therein and prayed’ for a release of the said half share 
from attachment in claim case No. 23 of 1920, To this 
Anil Kumar Hazra agreed on the understanding that his half share 
should be allowed to be sold in execution of the decree in the 
aforesaid execution case No. 327 of r920. Orders to the said effect 
were-passed:-on the 24th December 1920 and the sale was fixed ’ 
for the 7th January 1921. . 

On‘ the 7th January 1921, Jadab Chandra act preferred 


another claim in claim case No. 7 of r921 objecting to the.sale on > 


the ground that the half share ofi:Anil Kumar Hazya in the movables 

that is to say the share that had been attached and was about to 

be so'd-was not saleable. The sale was. accordingly put off, Jadab: 
was called upon to. submit accounts of the partnership business 

which he‘ never did and eventually the claim was dismissed. 

In. the. meantime on the 3rd January, 1921, ‘one Sitaram 
Marwari. obtained a decree against Jadab Chandra Ganguli and 
Anil Kumar Hazra in respect of:monies due from.the partnership, 
and on the’ r4th January: 192t-in Execution Case No..18 of ro2z 
of the Subordinate: Judge’s Court at Asansol attached all the 
movables, ‘a half share :of. which had already been attached in 
Execution-case-No. 327.0f ryzo and the said movables were sold 
on the gth March 1921 for Rs. 3025. i 
By petitions filed.qn the rst March sgat and 3rd March 1921 
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Dwarkadas Marwari and Ram Kumar Marwari tried to put off the 
sale impugning the Jona fides of the decree obtained by Sitaram 
Marwari and also the conduct of. Jadab Chandra Ganguli in at 
first consenting to the half share of Anil Kumar Hazra being 
attached and then getting the sale :of that share put off- by filing a 
further claim as aforesaid, and they prayed that that claim should 
be disposed of and the sale in execution of their decree might 
lake place first. Eventually on the 5th March, 1921, they prayed 
for rateable distribution of the sale proceeds of the share of Anil 
Chandra Hazra as between themselves and Sitaram Marwari. On 
the roth March, 1921 Sitaram Marwari put in a petition objecting to 
the rateable distribution on the ground that his decree. was against 
the partnership and therefore the sale proceeds must go to ‘satisfy 
his decree but thereafter on the oth April, 1921, he put ina 
further, petition agreeing to the rateable distribution. 

On the 30th July, 1921r and again on the 7th December, 1921, 
Jadab Chandra Ganguli put in a petition objecting to.the. rateable 
distribution mainly on the grounds that the sale proceeds should go 
to satisfy the decree of Sitaram as that decree was for money due 
from the partnership, that the judgment-debtors in the two execu: 
tion cases were different and therefore "the prayer for rateable 
distribution was not maintainable, 

The learned Subordinate Judge by orders passed onthe aznd 
December, 1921 held that the objection of Jadab Chandra Ganguli 
should be overruled on the ground of waiver and estoppel and he 
ordered rateable distribution in the following way : that is to say, 
Sitaram Marwari was to get the costs Rs. 51-9 as. and poundage fee 
Rs. 40-8 as. and out of the balance that is to say, Rs. 3,025 less 
Rs, 92-1 anna, a half viz : Rs. 1466-7- Gp representing the share of 
Jadab Chandra Ganguli, and that the other half share viz, 
Rs. 1466-7-6p. representing the share of Anil Kumar Hazra was 
to be divided rateably between the two sets of decree-holders : that 
is to say Sitaram Marwari was to get Rs, 116 5-7-6p and Dwarka- 
das Marwari and Ram Kumar „Marwari were to get Rs. 301. 

Against this order Jadab “Chandra Ganguli appealed to the 


District Judge of Burdwan and the learned District Judge overrul- 


ing an objection as to the competency of the appeal before him, 
allowed the appeal and ordered the whole of the sale proceeds to 
be paid to Sitaram Marwari. 

The present appeal and application in revision have been pre- 
ferred by Dwarkadas Marwari and Ram Kumar Marwari against 
the aforesaid order of the learned District Judge. 
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Of the contentions put forward on behalf of thé appellant it is 
necessary to notice only two vis. that no appeal lay against the 
order of the learned Subordinate Judge and that Jadab Chandra 
having expressly consented to the attachment of the half share of 


Anil Kumar Hazra “ust be taken to have waived all objections 


to the rateable distr...ution of the sale proceeds on the footing that 
they represented the proceeds of partnership property and must be 
availed of first to satisfy the debts of the partnership. 


On bebst of the respondent it has been urged that the 
question decided by the learned Subordinate Judge was one 
between the parties to the suit and related to the execution, 
discharge or satisfaction of the decree passed therein and 
therefore came within the purview of section 47 Civil Procedure 
Code and was appealable ; that the whole of the sale proceeds 
must, in view of section a6a of the Contract Act, go towards 
the payment of the partnership debts and further that the 
application for rateable distribution was not maintainable inas- 
much as the judgment-debtor of the two decrees are not precisely 
the same, The respondent also supports the view which found 
favour. with the learned District Judge that he was not precluded 
from objecting to the rateable distribution by reason of his petition 
of consent releasing the half share of Anil Kumar Hazra in the 
movables, 


The first point for consideration therefore is whether an appeal 
lay to the District Judge against the order of the Subordinate Judge. 
Now, an order under section 73 Civil Procedure Code is not appeal- 
able unless it also comes under section 47 Civil Procedure Code and 
satisfies all the requirements thereof : Balmer Lawrie & Co v. Jadu 
nath Banerjee (1). In order to be appealable the order must there- 
fore decide a question arising between the decree-holder Sitaram 
Marwari on the one hand and the judgment-debtors, Jadab Chandra 
Ganguli and Anil Kumar Hazra on the other. In. determining 
whether the order passed by the learned Subordinate Judge fulfilled 
these tests, the cases cited at the »bar do not afford us any real 
assistance. In Jagadish Chandra Shaha v, Kripanath Shaka (2), the 
petitioners had a decree against certain judgment debtors, the 
opposite party had a decree against certain judgment- 
debtors who were not exactly identical with the former set 
of judgment-debtors, the opzosits party applied for rateable 
distribution, tne application was reiusea by ‘the Court of 


(1) (1g84) is mao Re a? Caic is (2) (EDOS) oe oe Ra 36 Calce igo. 
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first instance; the opposite party appealed and ah order 
for rateable distribution was passed by the appellate Court. The 
petitioners then appealed to this: Court and it was held that the 
order of the Court of first instance refusing rateable distributions 
did not come under section 244 of the old Code of Civil Procedure 
and therefore no appeal lay from it. This presumably was on the 
ground that this was no determination on any question relating to 
the execution, satisfaction or discharge of the decree which was 
under execution as between the parties to the suit in which it had 
been passed and the order only purported to decide a contest 
between two rival decree-holder. In Balmer Lawrie & Co. v. 
Jadunath Banerjee (1), the petitioners had obtained a decree against 
a firm, while the opposite party had obtained a decree against one 
of the partners of the firm. During the pendency of a proceeding 
for rateable distrtbution as between the Opposite party and certain 
other execution creditors of the said partner, the petitioner had 
made an application for rateable distribution which was refused. 
That order was held as being one between two rival deciee-holders 
which did not affect the interest of the judgment-holder and so did 
not come under section 47 Civil Procedure Code so as to confer a 
right of appeal. In cases where as between the parties to the suit a 
question relating to the execution, satisfaction or discharge of the 
decree passed therein has been decided by the order for rateable 
distribution, it has always been held that an appeal lies: Venkata- 
perumalv. Venkata Reddi (2); Sorabji Cooverji v. Kala Raghu- 
nath (3). In the case of Kashi Ram v. Mani Ram (4) the Court 
held that the order which was passed in that case and by which 
rateable distribution was refused did not decide a question which 
arose between the parties to the suit in which the decree was 
passed or their representatives within the meaning of section 244 
of the old: Code of -Civil Procedure. In the gase before us the 
order passed by the learned Subordinate Judge determined as 
between Sitaram Marwari on the one hand and the judgment-deb- 
tor Jadab Chandra Ganguli and Anil Kumar Hazra on the other 
a question was decided, on the application of Dwarkadas Marwari 
and Ram Kumar Marwari, as to what extent the decree under exe- 
cution was to be satisfied and therefore, in my judgment, the order 
came under the purview of section 47 Civil Procedure Code and 
the learned District Judge was, in my judgment, right in his view 
of the competency of the appeal before him. 
(1) (1914) I. L. R. 42 Cale. 1. (2) (1915) L L. R. “39 Mad. 570. 
(3) (t911) I. L, R. 36 Bom. 156 (4) (1892) I. L. R. 14 All. 210. 
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Coming now to the merits, the whole basis of the order of the 
learned District Judge is that the decree being for recovery of 
monies due from the partnership no rateable distribution could be 
made and the whole of the sale proceeds should be available for its 
satisfaction. In my judgment the petition of the respondent pre- 
ferring a claim to a half share and consenting toa release of his 
half share only and agreeing to the sale of the half shareof Anil 
Kumar Hazra in execution of the decree for the personal debts of 
the latter’s father amounted to a declaration that the partnership 
had ceased and had the effect of divesting the said half share of the 
movables of its character at partnership property, and to such 
property the provisions of section 262 Contract, Act relating to part- 
nership property would no longer apply. The Subordinate Judge 
was perhaps not right in the view that this conduct of Jadab Chan- 
dra Ganguli amounted to waiver or estoppel and it may be that 
the principle that where a party bas elected to adopt a certain 
course of action he will be confined to that course which he has 
deliberately adopted may not apply in the present case, It is 
clear however that neither Sitaram Marwari nor Jadab Chandra 
Ganguli, until he applied on the ground that the said half share 
was not saleable in execution of the decree of Dwarka Das Mar- 
wari and Ram Kumar Marwari treated this half share as still 
clothed with the incidents of partnership assets. in my opinion 
the learned District Judge was wrong in the view that he took of 
the matter and the principle underlying the decision of the learn- 
ed Subordinate Judge is the correct one to apply to the case. 

As for the maintainability of the application for rateable distribu- 
tion the contention of the respondent is based upon the amend- 
ment of the law due to the insertion of the word “ passed” in 
section 295 of the Code of Civil Procedure (Act XIV of 1882). As 
observed by Straghey C. J. in Bithal Das v. Nand Kishore (1). 
“The object of the section is twoefold. The first object 
is to prevent unnecessary multiplicity of execution pro- 
ceeding, to obviate in a case where there are many decrees 
holders, each competent to execute his decree by attachment and 
sale of a particular property the necessity of each andevery one 
separately attaching and separately getting the property. The 
other object is to securean equitable administration of the pro” 
perty by placing all the decree-holders in the position as 1 have 
described upon the same footing and making the property rateably 
divisible among them instead of allowing one to exclude all the 


(1) (1g00) le L. R. 23 All. 106. 
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others merely because he happened to be the first who had attach- rabble 

edand sold the property.” These objects would not be 1924- 
furthered but rather defeated by putting upon the rule the inter- api 
pretation which the respondent asks us to adopt. In Balmer a 


; À ; l dab. 
Lawrie & Co. v. Jadunath Banerjee (1) this Court declined to Jada 


express any-opinion on the question as to whether principle enun- ™% M Moherit, 7: 
ciated in the Full Bench decision in the case of Gonesh Das Bagria 
v. Shiva Lakshman Bhakal (2) was affected by the alteration of 
the law. In my opinion if the legislature intended to effect any 
such alteration, it would have expressed it in terms more clear and 


specific. ‘This contention put forward on behalf of the respondent 
must fail. 


I therefore agree with my learned brother in reversing the order 
of the learned District Judge and restoring that of the learned 
Subordinate Judge with costs in all Courts—the hearing fee in 
this Court being assessed at three gold mohurs. 

“The Rule is discharged. 


A. T, M. Order set aside. 


(1) (1914) I. L. R. 42 Cale. 1. (2) (1903) I. L. R. 30 Calc. 583. 
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Wrongful possession—Land under attachment under section 146 of the 
Code’ of Criminal Procedure (Act V of 1898)—Flea of non-liability, if 
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` appellate Court Decree non-existent. 
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Wrongful possession by the defendant is the very essence of a claim for’? 


mesne profits, and the very foundation ofa decree therefor. 


In an action for mesne profits when the ground of the action is the ‘bare fact! 


of possession, damages can only be recovered for the time possession was actually’. 


retained : Kali Charan v, Ashutosh (1). 


“During the time when the land remained under attachment by the operation” i 


of the order under section 146 of the Code of Criminal Procedure and was in the 


custody of the Court on behalf of the righful owner, the other party was not in. 


possession of the land. 


A defendant appellant can, in second appeal, urge the plea of non-liability 


-7 


for mesne profits, although no cross-appeal was preferred by him in the. lower 


appellate Court, owing to an absence of a decree for mesne profits as contem- 


plated by order 20 rule 12 of the Code of Civil Procedure, when 
“pending hearing in that Court. 


Appeal by the Defendants. 


Suit for recovery of possession with mesne profits. 


The material facts appear from the judgment of Mr, Justice 


M. N. Mukerji. 


the appeal was 


Babus Brojolal Chuckerbutty and Harendra Nath Sen for oe 


Appellants. 


1 


Babus Sarat Chunder Roy Chowdhury and Krishna Kamal 


Maitra for the Respondents. & 


The judgments of the Court were as follows : 


C. A. V 


M. N. Mukerji J: The suit out of which this appeal arises was 
instituted by the plaintiff for recovery of possession of 12 hals of land 
with mesne profits. The plaintiffs claimed to have purchased a 
dur-chukani tenancy comprising of 16 hals of land under ‘a ‘kobala 
dated 1312 B. S. from certain persons who along with two others 
(who subsequently left the land) had obtained dur-chukani settle- 
ment in respect of the said quantity of land. The chukani out 
of which, this dut-chukani settlement was made comprised of 17% 
hals of land. There were preceedings under section 14s Cr. P; C. 
between the plaintiffs and the defendants which ended in an order 
under that section in respect of "4 hals in favour of the plaintiffs 
3-hals in favour of the defendants, and an order under section 146 
Cr. P. C. in respect of the remaining g hals of the dur-chukanio The 
plaintiffs instituted the suit for the 12 hals of which he had -failed 


to be declared in possession as aforesaid. 


The Subordinate Judge gave the plaintiffs a decree for recovéry 


‘of possession in respect of 53 acres of land viz : 


(1) (1916) 25 C. L, J. 140 (147-8). 


such of:the’suit 
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plots as were recorded in the settlement khatian as the plaintiffs’ 
dur-chukani. The other plots claimed in the sait were shown in 
the khatian as patit and there was no note against them of the 
dur-chukanidar’s possession ; and in respect of them the plaintiffs’ 
suit was dismissed. The Subordinate Judgé also directed that the 
plaintiffs be awarded mesne profits in respect of the said lands for 
which decree for recovery of possession was made. 

By this direction in the decree the plaintiffs were awarded mesne 
profits not merely for 12 hals of lands of which they were deprived 
of possession by the orders under sections 145 and 146 Cr. P. C, 
aforesaid, but also of the 4 bals in respect of which their possession 
was maintained in the proceedings under section 145 Cr. P. C. as 
these 53 acres represented the portion of the dur-chukani consist- 
ing of 16 hals (=65%4 acres) less an area of 12 acres odd consisting 
of a number of plots recorded in the khatian as patit. 

On appeal by the plaintiffs, the District Judge held that with 
regard to the patit plots also plaintiffs’ title was to be presumed as 
it was not shown that they had lost it by adverse possession or 
ouster, and he gave the plaintiffs a decree for recovery of possession 
in respect of all the lands, numbering them plot by plot in accor- 
dance with the khatian, which he found would comprise their 
entire 16 hals of dur-chukani with the exception of the 4 hals of 
which the plaintiffs were already in possession. On the defendants’ 
cross-appeal he limited the direction as to ‘mesne profits by order- 
ing that in calculating the same the Amin would have to exclu de 
the 4 hals of which the plaintiffs were all along in possession. 

The defendants have appealed to this Court and on their behalf 
the following four contentions have been put forward: 1st there 
was nothing to rebut the entry in the khatian, and the learned Dis- 
“trict Judge was wrong in departing from it, and he should have 
upheld the decree of the Subordinate Judge in respect of the 53 
acres, so far as the claim for recovery of possessiop was concerned ; 
2nd, the decree was bad inasmuch as it left the determination of 
the identity of the lands to the Amin ; 3rd, the suit in so far as it 
“related to the portion which wes recorded as patit, was barred as 
the dispossession by the defendants who are the plaintiffs’ landlords 

must have taken place before the record-ofrights was finally pub- 
lished in 1916, and no suit was instituted before rg1g; and 4th 
that the directions as to calculation of mesne profits in respect of 
g hals which remained under attachment under the provisions of 
section 136 Cr. P. C. could not stand. 
The first and the third contentions may be disposed of at once. 
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The learned District Judge has found as facts that the presumption 
arising from the entry in the Settlement khatian had been rebutted 
and that there was no adverse possession or ouster by the land- 
lords such as would extinguish the plaintiffs’ title. The second 
contention has no substance, as the learned District Judge has 
carefully set out the plots by their khatian numbers. 

The fourth contention deserves consideration. The definition 
of mesne profits as given inthe Code of Civil Procedure section 
2 sub-section (12) runs in these words: “Mesne profits of. 
properties means those profits which the person in wrongful posses- 
sion of Such property actually received or might with ordinary 
diligence have received therefrom together with interest on such 
profits, but shall not include profits due to improvements made 
by the person in wrongful possession.” Wrongful possession by 
the defendant is the very essence of a claim for mesne profits, and 
the very foundation of a decree therefor. In the case of Haradkun 
Dutt v, Joy Kisto Banerjee (1), Jackson J. observed that it would 
be impossible to hold the defendant liable for profits which he had 
not received and could not have received. In the case of Zndurjeat 
Singh v. Radhey Singh (2). Phew J. observed as follows : “‘Generally 
from the nature of claim to mesne profits, mesne profits ought not to 
be estimated for any period during which the defendant, who is 
to be made responsible for them was not active in keeping the plain- 
tiff out of possession.” In that case the property was in the hands 
of a receiver appointed by the Court and the learned Judge point- 
ed out that the defendant could not be answerable for damages 
for mesne profits in respect of those years during which an officer 
of the Court and not the defendant was keeping the plaintiff out 
of possession. In the case of Abbas v. Fassihuddin (3) ‘Trevelyan 
and Beverley JJ. observed, ‘‘ If the defendant was excluded 
from possession she can scarcely be said to have been in 
wrongful or any possession. She cannot be said to have 
actually or even impliedly received the profits, nor could 
she, with ordinary or extraordinary diligence, have received 
them.” it was further held in that. case that a wrong-doer is not 
responsible for the acts of another wrong-doer who is independent 
of him. In the case of Jshan v. Ainuddin (4) Hill J. held that 
damages are claimable only for the period of the defendants’ 
wrongful possession actual or constructive. The same principle is 
deducible from the decisions in the cases of Churn Singh v. Run- 


(1) (1869) 11 W. R. 444. (2) (1874) 21 W. R. 269. 
(3) (1897) L L. R. 24 Cale. 413. ` (4) (1901) 5 C, W. N., 728. 
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goo Singh (1) and Kishknanand v, Partab Narain (2). In the case of 
Kali Charan v, Ashutosh (3) Sanderson C. J. at p. 144 very clearly 
pointed out the necessity of the defendant being in possession dur: 
_ing the period for which the mesne profits were claimable, and 
Mookerjee J. at pp. 147-148 on a review of the authorities laid 
down “that it is an elementary rule that in an action for mesne pro- 
fits when the ground ofthe action is the bare fact of possession, 
damages can only be recovered for the time possession was actually 
retained.” Applying these principles to the question which we 
have to consider, in my opinion it is impossible to hold, by any 
stretch of imagination, that during the time that the lands remain- 
ed under attachment by the operation of the order under section 
146Cr. P., C. and this Court was in custody of it on behalf 
‘of the rightful owners, that is to say of the plaintiffs in the present 
case, that the defendants were in possession of the lands. The 
direction regarding mesne profits in so far as it relates to the 9 hals 
of land kept under attachment as aforesaid cannot therefore be 
supported in law. 

It is true that no objection as to the aforesaid matter was taken 
before the learned District Judge in the cross-appeal that was filed 
before him ; but we are told that no decree for mesne profits such 
as is contemplated by O. 20 R. 12 Civil Procedure Code has yet 
been drawn up and atany rate none was in existence when the 
matter was pending before the learned District Judge. We there- 
fore do not-think that he was precluded from raising the point 
before us. 

Subject to the observations made as above this appeal is dismis- 
ed ; but under the circumstances.of the case we make no order as 
to costs. 

Let the record be sent down to the Court below as early as pos- 


sible. ° 
Walmsley J: I agree. 
A. T. M, . Appeal dismissed. 


(1) (1871) 15 W. R. 221. 
(2) (1884) L. R. 11 I. A. 88; 1. L. R. to Cale. 785. 
(3) (1916) 25 C. L. Jo 140. 
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Before Sir Ewart Greaves, Knight, Judge, and Mr, Justice Duval, 


` CRIMINAL. 
os JOGENDRA NATH LASKAR 
1924. 
eo P 
April, 2. 
— -o HIRALAL CHANDRA PODDAR AND OTHERS,” 


Warrant-—No name of the witness to be arrested—Obstructing public 
Oficer. 
Where the warrant does not contain ihe name of the witness. to be arrested 


except in a heading where he is described as a party toa suit which is non- 
existent, it is bad and no conviction can te had for obstructing a public 


-4 


officer. 
Reference under section 438 of the Code of Criminal Proce- 


dure. SEN 
The accused Hiralal Chandra Poddar and two others were con- 
victed and sentenced under sections 225 B and 353 of the Indian 
Penal Code by the Sub-Divisional Magistrate. This order was on 
appeal affirmed by the Deputy Magistrate. The material facts 
appear from the following 


Reference. 


The petitioners were charged under sections 225 B & 353 Indian 
Penal Code on the allegation that Hiralal failed to attend as a 
witness when summoned by the Settlement officer, whereon the 
Settlement Officer issued a warrant of arrest against him. A settle- 
ment peon in executing the warrant laid hands on Hiralal whereon 
he called up the two other petitioners who assaulted the peon and 
assisted Hiralal to escape. Petitioners were convicted and appeal- 
ed but their appeal was dismissed. They now ask for revision of 


this appellate decision. 


The warrant (Exhibit 1) contains an obvious flaw. The name 
of Hiralal only appears in the heading (“ Government v. Hiralal”) 
of the proceeding for the purposes of which the witnesses’ 
attendance is required. Clearly many witnesses with various 


names might be wanted in a case of “ Government a. Hiralal,” 


#Criminal Reference No. 3 of 1924 by A. Deb. Williams Esq., Sessions Judge 
of Khulna, dated the and January, 1924. 
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The name of the-witness to be arrested is the most essential part 
of the warrant and that is lacking. 


The appellate Court held this flaw to be curable oe Hiralal 
could not be misled by it.”} The defence is the right of private 
defence and apparently the Court held that section 99 Indian Penal 
Code applied—that the act was done in good faith though not 
strictly justifiable by law. 


But there is good authority for hol ding that section 99 applies 
to acts where jurisdiction’ is wrongly exercised not where there is 
complete absence of jurisdiction. 


I therefore recommend that the findings and sentences of the 
lower Courts be reversed, on the ground that the peon acted without 


jurisdiction and consequently was not a public servant within the . 


meaning of section 353 Indian Penal Code, and further that the peti- 
tioner’s apprehension was not lawful within the meaning of section 
225 B. indian Penal Code. It thus appears that the offences were 
not made out against petitioners, and their conviction is not legal.. 

Babus Bir Bhusan Dutta and Khirode Narayan Bhutya for the 
Accused. 

The following order was passed : 

We accept the Reference for it appears that the warrant does not 
contain the name of Hiralal who was to be apprehended there- 
under except ina heading where he is described as a party toa 
suit which is non-existent. Under the circumstances, the warrant 
clearly was bad and we accept the Reference on that ground and set 
aside the conviction and sentence of the accused. 


_ The bailbonds are vacated. 


A..T, M, Reference accepted. 
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Before Sir Asutosh Mookerjee, Knight, Judge, and Afr. Jastice 


MAH Rankin. 
CIVIL. PEARY LAL RAY CHAUDHURI AND OTHERS 
1923- A ` 2. 8 ; | . 
ee ž 
“fey 26, 37. SECRETARY OF STATE FOR INDIA IN Councit.* 
"22699 2I i 


Limitation—Limitation Act (IX of 1908), Sch. I Art. 14.—Regulation Il of 
1819, Secs. 24, 3t->Char land, assessment of—‘ Land added” — Frocedure—~ 
The Bengal Allusion and Diluvion Act. (IX of 1847), Secs. 1, 3, G= Any 
suck new map.’ 


‘An assessment of certain additional revenue on char lands, made upon the . 
basis that the lands were gained from the river by alluvion, was approved by the 
Board of Revenue on 28th November, 19:2 and on asth March, 1913, a notice 
bearing date 2ath February, 1913, was served on the plaintiffs informing them of 
this assessment. A. petition by the plaintiffs to review the decision was rejected 
on the 29th June, 1914. A suit was thereupon instituted on the 9th June, 
1915 for declaration that the disputed tract was not ‘ added’ land 

. within the meaning of section 6 of the Bengal Alluvion and Diluvion Act and 
that the assessment was consequently without jurisdiction : ; 


Held, that section 24 of Regulation [I of 1819 was inapplicable. 
That it was not barred under article 14, schedule I of the Limitation Act 
and the suit was not barred by limitation. 


Prafulla v. Secretary of State (1) dissented from. 


Fer Mookerjce F: Article 14, schedule I of the Limitation Act applies to acts - 
or orders which need to be set aside. It has no application where jurisdiction has - 
been usurped, and the order is wttra vires. An order made without jurisdiction is a 
nullity and need not be set aside : Lalloo v. Purna (2) and other cases. 


The effect of section 1 of the Bengal Alluvion and Diluvion Actis to destroy 
the vitality of such provisions of regulation Il of t819 “as established 
tribunals and prescribed rules of procedure ; these provisions include section 24 
of the Regul:ion 6 


The Bog: /:uwion and Diluvion Act was framed with a view to subs- 


tituie ims s+) Cossent ‘of alluvial lands, a simpler procedure than that 
embudied u -e ulation fi of +- 9, which was intended to apply, in the 
main, to iesum, «on land held free of assessment, without the sanction 
tthe proper av^ an ‘under illegal or invalid tenures. Section 3 empowers 
tn, Gove noe » m w surveys of riparian lands. The object of the ‘new 
“Us yo & ro. I -langes that may have taken place since the date 

i te, KG r Gee Yo. gg of 1923, against the decree of Babu 


Jawara sanw vos, subordinate Judge of Backergunj, dated the 3oth 
September, 1921. 


(1) (1920) 24 C. W. N 813. (a) (1896) I. L. Re 24 Calc, 149. 
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of the last previous survey, that is, changes by alluvion ar dereliction ‘not changes ` 


by possession). Section 6 then imposes upon the rv- v .uthorties the duty 
to assess what may be called “added land,’ whenever on in, + ton of the nev map, 
it appears that land has been’ added to an estate . xy.n2 revenue directly to 
Government. There must consequently be a comparison between two maps, 
made at an interval of not less than ten years and each showing the revenue 
paying estate concerned. That estate mu:t accordinvly beam < ° nes asa reve. 
nue paying estate, if not before, at least on the date of the fir. -fthe two maps 
taken as the basis for .comparison. 

~ The ezpression “any such new map’ in section 6 of the Bengal Alluvion 
and Diluvion Act refers to the “ new map’ made according: to: * new survey’ as 
contemplated in section 3. 7 : . 


Section 3 of the Bengal Alluvion and Diluvion Act is all comprehensive in 
‘scope, and sections 5 and 6 both refer to all estates paying revenue directly to 
Government, no matter whether they were or were not in- existence in 1793» 


What is essential to attract the application of the Act is that there should 
have been, in the case, of the estate concerned, a revenue survey map. This 
prima facie furnishes the boundaries, as presumably, though not conclusively, 
‘accurate. The revenue survey map is taken as the basis of comparison but the, 
‘comparison of the: maps is not conclusive. The comparison sets the revenue 
authorities in motion, and they may, then, on the best materials they can pro» 
cure proceed to assess what.land they deem to be assessable. 


It is only when on “inspection of the new map it appears that land has 
been added, that there is-legislative authority for assessment of additional 


revenue. 


Fer Rankin, F,: As the case came within the ptovistons of section .1-of the 
Bengal Alluvion and Diluvion Act, no measures for the assessment of the lands 
would be lawful unless taken under thesprovisions of that Act. 


The basis of Act IX of 18471 is that with the. aid of two maps the .proprie- 
tary rights will in general be ascertainable by mere inspection. 


The only measures authorised by Act IK of 1847 relate to cases in which a 
“revenue survey has previously been completed and approved ; and in such cases 
after an interval of ten years a new survey map may be made and new maps pre- 
pared. lf when-that has been done it appears to the revenuegauthorities on inspec- 
tion. of such new map that land has been added, they are required without delay to 
assess the same with a revenue according to the rules in force in assessing alluvial 
increments and to report their proceedings to the Board of Revenue whose orders 
th ereupon shall be final. 


The actual fixing of the assessment uader Act IN of 1847 is based not-on a 
judicial decision as to liability but on an executive or administrative order follow. 
ing upon an inspection of the map. There is no longer a trial and 2 ‘preliminary 
decree, and provisions designed to prevent interruption of the proceed- 
ings by compelling appeals from the “ preliminary decree’ to be brougnt prompt: 
ly after nutice of such decree have no longer any operation. 


If the very special trial contemplated by Regulation 11; of 1819 Is never held, 


the reyenue authorities cannot: claim for their deciston imposing ‘an assessment, 
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the detailed legal incidents annexed or attributed by the Regulation to the result. 
of such a trial on the question of liability. 


The provisions of section 41 of Regulation 11 of 1819 are in no way repealed 
or affected by Act IX of 1847. That section can stand intact though machinery 
clauses are repealed guod char lands.. 


Appeal by the Plaintiff. 

Suit for declaration. 

The material facts appear from the judgment. _ 

Babus Mahendra Nath Ray, Gunada Charan Sen, Somes: 


war Prasad Mookerjee and Rama Prosad Mookerjee for the 


Appellants. 


Babus Dwarka Nath Chuckerbutty and Surendra Nath Guha 
for the Respondent. 
C. A, V. 


The judgments of the Court were as follows : 


Mookerjee J. The subject matter of this litigation is a tract 
of alluvial land which has been assessed by ‘the revenue authorities 
under the Bengal Alluvion and Diluvion Act, 1847. The order of 
the Board of Revenue under section 6 of Act IX of 1847 is embo- 
died in a letter dated the 28th November, 1912 and a petition by 
the plaintiff to review the decision was rejeeted on the agth June, 
1914. The present suit was thereupon instituted on the 29th June, 
1915-for declaration that the disputed tract was not ‘added? land’ 
within the meaning of section 6 of Act IX of 1847 and that the 
assessment was consequently without jurisdiction. The plaintiffs 


‘further prayed for consequential relief by way of refund of the sums 


paid by them, as revenue, under protest. The suit was defended 


‘by the.Secretary of State for India in Council on the merits as also 
‘on the grounds that the plaintiffs had no cause of action and no 


right of suit, and, further, that the suit was barred by limitation. 
On these pleadings, the fullowing issues were framed :— 
1. Have the plaintiffs any cause of action ? 
a.. Have the plaintiffs any right of suit in the present 
form ? i 
3. Has the plaint been properly stamped ? 
4. Is the- suit barred by limitation 2 
5. ‘Are the plaintiffs estopped by their own conduct from ques<.-. 
tioning the settlement ? l 
© 6. Were the lands in suit permanently settled with the n'ain- 
tiffs or their predecessors-in-interest ? 
1. Are the lands liable to assessment? If 90, what should be 
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the proper revenue for the lands, and at what rate, should land be 
assessed ? | ee ' ot 

8. Whether the preceedings under Act 1X of 1847 are legal 
and valid ? 

The Subordinate Judge first took up for disposal the first, second 
and fourth issues. Upon the first and second issues, he - held that 
the plaintiffs had a right tosue. Upon the fourth issue, he held 
that the suit was barred under article 14 of the schedule to the 
Indian Limitation Act. The result was that on the rath December, 
“1918, the suit was dismissed without enquiry into the merits. On 
appeal to this Court, Woodroffe and Walmsley, JJ..on. the 7th 
February, 1921, set aside the decision of the Subordinate Judge. It 
appears to have been urged, on the one hand, that the facts found 
by the Subordinate Judge were not sufficient to show that article 14 
governed the case ; it was argued, on the other hand, that the suit 
might be barred under the one-year rule enunciated in section 24 of 
Reg. II of 1819. The case was accordingly remanded for recon- 
sideration of the question of limitation, and, should the point be 
decided in favour of the plaintiffs, for investigation on the merits. 
After remand, the Subordinate Judge has again dismissed the suit 
on the 30th September, 192r without enquiry into the merits. He 
has held that article 14 of=the schedule to the Indian Limitation 
Act is not appropriate, but that the suit is barred under section 24 of 
Reg, II of 1819, on the authority of. the decision in Prafulla v: 
Secretary of State (1). On the present appeal, the plaintiffs have 
urged that section 24 of Reg. II of r3rg has no application and 
does not bar the suit which should be investigated on the merits. 

_ Before we deal with the question in controversy, we shall briefly 
state the history of the disputed property as narrated in the papers 
placed before us. On the and September, 1828, the lands of what 
now constitutes estate No. 4537 of the Collectorate of Backergunj 
were resumed under Reg. II of 18r9 and Reg. ILI of 1828; but 
the possession of the howladars, who had taken settlement in 
1793 from the proprietors, wag not disturbed. The proprietors 
declined to accept resettlement, with the result that on the and 
January, 1835, a settlement of the resumed lands was made with the 
howladars. ‘This was followed by a permanent ‘settlement with the 
howladars on the 24th June, 1842, The case for the plaintiffs is 
that the lands now in suit were treated as included in their per- 
manently-settled estate, at the tims of the Thak Survey in 1859-60, 
the Revenue Su-vey in 1860-61, and finally, the -District Settlement 

(1) (2920) 24 C. W. N. 833. 
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Operations of 1960 which résulted in the final publication of a 
Record-of-Rights on the 17th February, t905. The plaintiffs allege 
that, ‘notwithstanding: all this, on the aoth December, totr, the 
Dearah Deputy Collector of Backergunj, in the course ‘of proceed- 
ings initiated on the 2nd October, 1909, for a new survey undér 
section 3 of Act IX of 1847, served-a notice upon them tothe effect 


‘that the lands were outside the boundary of the Daemi Settlement 
-of 1842 and were liable to be assessed with additional revenue under 
. Act IX of 1847. Proceedings were thereafter continued under Act 


IX of 1847. The Deputy ‘Collector made his report on the zoth 
March, rgr2, and recommended an assessment of revenue, This 
was approved by the Board of Revenue on the 28th November, 
19ta. The decision of the Board was notified to the plaintiffs.on 
the 20th February, r913. The plaintiffs next submitted their ob- 
jections on the 25th March, 1913, which proved infructuous, and on 
the 29th June, 1914, the Board adhered to their previous decision. 
The plaintiffs accordingly comnenced this litigation to test the 
legality of the action taken by the revenue authorities. 


It is plain that if the allegations of the plaintiffs are well-founded, 
they have a cause of action and a right of suit: Secretary of State y. 
Tahamidunnissa (1). This was decided in their favour by the first 
Subordinate Judge on the rath October, 1918, and his conclusion’ 


was not challenged before this Court when the appeal was heard by 


Woodroffe and Walmsley, JJ., on the 7th February rgart, The 
defendant might have then attempted to support the decree of the 
Subordinate Judge on a ground decided against him, This course 
was not adopted, and the question cannot now be reopened. ; 


It is equally clear, as regards the question of limitation, that if 
the facts alleged by the plaintiffs are established, the suit ‘is .not 
barred by article 14, which provides that a suit to set aside any: act 
or order‘of an Officer of Government in his official, capacity (not 


otherwise expressely ‘provided for in the Indian Limitation Act) 


must be instituted within one year from the date of the act or order. 


This article applies to acts or orders done in the exercise of powers 


legally exercisable by the executive ; in other wards, the. article 
applies to acts or orders which-need to be set aside. The article 
has‘no-application where jurisdiction has been. usurped, and. the 


order-is sifra vires. An order made without jurisdiction isa nullity 


and need not be set aside ; to an order of this description article 14 
has no application: This: view is supported by a long line. of 


(x) (1889) L, R. 171. A. 49; L L. R. 17 Calc. 590) 
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authorities : Zaloo Singh v. Purna Chander (1); Raf Chandra v. 
Fazijuddin (2); Narendra v. Jogi (3); Alimuddin v. Ishan (4); 
Ananda Kishore v. Datje.(5) ; Kirtibash v. Secretary of. State (6) 5 
Birbar vy. Secretary of State (1) ; Dhiraj v. Hart Dosi (3); Malka- : 
jeppa v., Secretary of State (9); Dhanji v. Secretary of State (10); 6 
Secretary of State v. Gulam Rasul (11); Vasireddi v, Secretary of 
State (13).. A useful analogy may be found in the- class -of- cases 
where the legality of sales for arrears of revenue is called in-question, ° 
and the action of the revenue authorities is challenged on the 
ground of lack of jurisdictfon : Balkisen v. Simpson (13) ; Harkkoo 
v. Bunsidhur (14); Baijnath v. Sital Prasad (15); Mulasaddi v.’ 
Idris (16); Annamalai v, Murugappa (15); Mahadev v. Sadashiv(18). 
In my opinion, there can be no room for . serious iia es that 
article 14 does not bar this suit. - eS i 

The only question thus left for consideration at this’ stage: 19, 
whether the suit is barred by the one year rule embodied in Sec. 24 ` 
of.Reg. II of 1819. The view taken by the Subordinate-Judge that: 
the suit is-so barred, is supported by the decision in rafulla v.. 
Secretary of State (19). But we cannot overlook-that whenever. this 
question has been raised, the. point has either been left open or 
doubt has been expressed as to the correctness of the decision . 
mentioned : Secretary of State v, Jatindra Nath (20) ; Secretary of. 
State v. Prafulla (21); Secretary of State y. Annada (22); Secretary of 
State v. Upendra (23), and Sreenath v. Secretary of State(24). In these 
circumstances, we have been pressed by the appellants to examine - 
the foundation of the decision in Prafulla v. Secretary of State (19). 

Section 24 of Reg, II of 1819 as modified by Reg. III cf 1828 
is in these terms :— 


(1) (1896) 1. L, R, 24 Calc. 149. (2) (1904) I. L. R..3a Cale. 716; 
: (3) (1905) I, L. R. 32 Cale. 1107; 2 C. L. J. 107. 
(4) (1906) I. L. R. 33 Calc. 693. 
(5) (1909) I. L. R. 36 Calc. 726 ; 10 C. L. J. 189. e 
- (6) (1910) 15 C. W. N. 300. (7) (1910) 14 C. L. J. asi 
(8) (1914) L L. R. 42 Calc. 765; L. R. 42 1. A. 58. “3 
(9) (1911) 14 Bom. L. R 332; 1. L, R. 36.Bom. 325. 


(10;.( 1920) 23 Bom. L. R; 279. (11) (1916) 1. L.-R. 40 Bom. 392» 
(a2) (1919) 37 Mad. L. J. 661. (13) (1898) L. R. 25 l. A. I51; L L, R. 35. 

Calc. 833, . (34) (1898) 1<. L. R. a5 Calc. 876. 
“(15) -(1868) 2 B. L, R. F. B. 1; 10 W. R. F. B., 66. 
(16). (1915) 19 C. W.N. 764, , (27). (1914) I. L. R. 38 Mad. Ba 

` (18) (1990) 1. L, R. 45 Bom. 45. . ` (19) (1920) 24 C. W. N. 313. 

_ (20) (1920) 24 C. W. N. 737. (21) (1920) 24 C. W. N. 809. +” 

` (22) (1921) 34 C. L. J. 205. ~ (23) (4933) 36 C. L. J. 336.. 


(24) (1922) 36 C, L. J. 345. 
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Civin. - “a4. ` First—Persons whose lands may be assessed, either on 
as failure to give security ‘or to institute a suit within the prescribed 
Beary time, shall nevertheless be entitled to sue at any time within one 
6. year from the date of their being informed of the Board’s decision: ; 
ae ean "but after the above period shall have elapsed the decision of the 
Kara > Board shall be final and conclusive ; ik 
ores 7 Provided, however, that in cases in which the party may be able - 


to show good and sufficient cause for not having sued within the 
said period, such as minority or absence, no limitation as to time 
shall prevail other than that generally prescribed by the ne 
Regulations in regard to private claims.” 

This section 1s manifestly not self-contained and must be read 
along with section 22 which speaks of tender of security and insti- 
tution of a suit in the following terms :— 

“aa. First—If the party shall, within a fortnight of his receiv- 
ing intimation of the. Board’s decision, tender to.the Collector 
responsible security for the payment from that date of the jama 
which may eventually be fixed on the land, with interest at the rate 
of twelve per cent., and shall engage to institute a suitin the Court 
in which the case may he cognizable within ten days, commencing 
from the date of the deed of security, or (if the Court shall be shut, 
and shall not be opened until after the expiration of such ten days) 
Within three days, calculating from the day on which it‘may ‘be 
opened, to try the justness of the demand, the Collector shall-leave 
the party in possession as before, reporting the circumstance for 
the information of the Board : l 

Provided, however, that in such cases the party shall produce 
all his accounts of collections for the information of the Collector 
in estimating the amount of the security to be required. 

Second.—If the party be willing to give security for a portion 
only of the jama eventually assessable on the land, it shall “be 
competent to hina to do so on the conditions above specified. 

In-this.case the Collector shall, under the orders of the Board, 
either hold the lands khas or farm them for such period as the 
Board may direct, and shall “pay to the party a portion of the 
collections proportionate to the amount for which he may be willing 
and able to give responsible security. 

Third.—It shall be competent to the Court to direct the Collec- 
tor to take the security offered by the party, if he shall--refuse to 
do so, and the Court shall be satisfied that it is sufficient 3-but it 
shall rest with the Collector, subject to the directions of the Board, 
to fix the amount for which the surety is to be held bound, 
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- Fourth.—The amount shall not in the first instance, exceed Civin 
x 4 
the estimated annual revenue assessable on the lands, -or the 1925: 


amount receivable by the party in one year, with interest ; but if, 
at the expiration of one year-from the dateon which the party Serrar of er 
may receive intimation of the Board’s decision, the suit shall.still for India in Council. 
be pending, it shall be competent to the Collector to require addi- Mookerjee, 9. | 
tional security for the same amount. i oe 
Fifth.— In mukarraris the parties giving security, and intending 

to sue, shall continue to pay the mukarrari jama, and will be 

required to give security for the remaining revenue which may be 
eventually demandable from them.” 

This section mentions the receipt of intimation of the decision . 

of the Board, and we are consequently referred . back to the earlier 
provisions of the Regulation which describe the procedure ‘to be 
followed by the revenue authorities for the resumption of lands held 
free of assessment under illegal or invalid tenures, or the revenue: of 
lands not included within the limits of estates for which a settle- 
ment has been made. The different categories of lands liable to 
resumption and assessment are set out in section: 3 which ordains 
that lands not included in the Decennial Settlement or for which 
a distinct settlement may not have been concluded, are liable to 
assessment, excepting lands held free of assessment under a vajil 
and legal title ; and the same principle is made applicable to churs 
and alluwial lands, as also to lands included within taluks of a parti- 
cuiar description. Sections 5 to 21 describe the procedure for 
enquiry and assessment. These will be presently analysed, but — 
this much may be stated at the outset that the provisions are of a 
highly drastic character. The most remarkable feature of the sys» 
tem is that the revenue authorities are atmed withpower to decide 
the question of liability of land 10 assessment ; subject, no doubt, to 
wnet 15 called an appeal, under extremely restricted conditions, 
to the ordinary judicial tribunals established for the investigation 
of controverted utles. We are not now concerned with the policy 
of the resumption laws,‘much less with the question, whether 
their stringency was’ or was not justified by the unsettled condition 

of the country towards the end of the eighteenth aud the beginning 
of the nineteenth century. We must bear this in mind that the 
revenue autliorities decided in the first instance, whether the sub- 
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ject was or was not liable to pay additional revenue to the “Crown, | 
and that, before he could test’ the correctness: of the decision 
before a judicial tribunal, he had, upon pain of expulsion 
from his land, to tender responsible security for payment of the. 
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revenue assessed and to engage to institute a suit to try the just- 
ness of the demand. This -system was fundamentally altered in 
1847, in respect of alluvial lands alone, The radical difference 
between the two'systems, old and new, must be grasped, before we 


can-determine, whether a provision appropriate to the old arrange: 
ments, such -as section 24 was, can be fittingly engrafted on the: 


new organization. The answer, as we shal ey see, must be 
in the negative, 

-To-enable us to appreciate fully the change which was effected 
by the legislation of 1847, it is essential to recall the process: of 


investigation and resumption in operation at that date. ‘The pro: 


cedure then followed is now a matter of forgotten history; and the 
requisite information can be gathered only from the Regulations 
and the Circular Orders ; a full analysis of the relevant provisions 
will consequently be set out here. 

First, as regards appointment of Collectors to co mmence inves- 
tigations. 

: The rules which had been laid down in 1793, for the trial and 
decision of Resumption cases, having been found totally inadequate, 
the whole method of procedure was changed in 1819.- In'the 
preamble to that Regulation, (Regulation II, 1819, Preamble) 
the principles on which the resumption’ of lands was grounded,. 
were recapitulated ; and the following rules were enacted for carry- 
ing those principles into practice. i 

' Whenever a Collector had reason to believe that there were 
lands lying within his jurisdiction, liable to assessment,. either 
through being held under an invalid tenure, or at an inadequate 
jama, or on the principle described in section 3 of that Regulation, 
he.was to report the circumstances to the Board, who, if they con- 
sidered there were grounds for an enquiry, would direct him‘to 
investigate the case. (Reg. II, 1819, section 5, Cl. 1). This was 
modified in 1825, when it was ordered that a Collector, engaged in 
making Settlements, according to Regulation VII, 1822, was em- 
powered, without: consulting the Board, to require, by a-public 
notification all persons holding such tenures, to appear before him, 
and to produce the sunnuds or’ other writings by which they 
claimed to hold the lands ‘rent-free, or at a fixed jumma, (Reg. LX, 
1825, section 5, Cl. 2) The’ Collector was empowered either‘to 
complete the investigation,: or limit his proceedings to 
cértain points, ` When the investigation was postponed, due 
notice was to be given to the parties, previously to resuming the 
enquiry. On the failure of the party to attend, the Collector was 
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at liberty to resume and assess the lands. (Section 5, Cl. 6). By 
the same Regulation, the Governor-General was empowered to vest 
any Collector making a local enquiry with the same power to 
investigate claims to hold lands rent-free, within the limits of the 
Muhal to which his control extended. And the Governor-General 
was generally at liberty to depute, from time to time, Collectors, or 
other officers, to ascertain, record, and investigate such claims 
(section 6). The proceedings of all lands held free of assessment 
within all the villages or Muhuls of which the settlement was made, 
were to be fully recorded in the proceedings of the Collector mak- 
ing the settlement (section 7). By the law of 1828, the Collector 
was generally empowered to make all such enquiries regarding 
lands which he believed to be held free of assessment, or at an 
inadequate juma, under an invalid tenure, without applying for the 
sanction of the Board, in any district in which the jurisdiction of a 
Special Commissioner had been established. (Reg. IIT, 1828, 
section 4. Cl. 1). l 

Second, as regards appointment of Special Deputy Collector 
to investigate Resumption cases. 

In 1837, Government remodelled the system which had béen 
in operation, for the investigation and decision ofall questions 
regarding tenures held rent-free, or at an inadequate jumma, and 
appointed Special Deputy Collectors to relieve the Collectors from 
all duties, connected with Resumption. Tne Special Deputy 
Collectors were to exercise their functions independently of the 
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Collectors, and on their arrival in the district, the authority of the ° 


Collectors over such cases was to cease, and they were directed to 
transfer all suits, then existing, and all registers and records, to 
the Special Deputy Collectors. Arrangements were at the same 
time made for transferring part of tha Collector's establishment to 
them; but the Special Deputy Collectors were still to be left 
unshackled in the nomination of their subordinate officers. Their 
Sheristadars were to be remunerated with liberal salaries, All 
the enactments which had been passed for the- Collectors, in 
regard of the resumption, were now mads applicable: to the Special 
Deputy Collectors. Several districts were allotted to each Special 
Deputy Collector, They were not required to transfer their 
Cutcheries to the particular district in which the tenures under 
enquiry might be situated, but the division of their time ° between 
the different districts was left to their discretion. When not 
moving about, however, their Cutcheries were to be established in 
the most central district, for the conyenience of the community ; 
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Civit.. and the public was to be-kept continually informed of- their 'move- 
11923. ments. (Cir. Orders, No. 1, Jan. 2, 1837). Adverting -to -the 
Pas ‘lumping manner in which the Permanent Settlement was formed, 
v. and the want of ascertained land marks, the Special Deputy Col- 
. secretary ‘of State : : . 

>< -Indiain Counci}, lector was placed on his guard against the frauis wich were 
Re iaat 5, - likely to be attempted, and was required to ascertain ihe existence 

Ka and extent of lands claimed as rent free, before investigating the | 


validity of the tenure, He was also desire1 to resort to actual 
measurement where it could be adoped without infringing ‘he 
-rights and privileges conferred by the Permanent Settlement. 
lt was also directed. that some Indian Deputy Collectors, and a 
suitable measuring establish nent should be employed under the 
Special Deputy Collec’or (C r. Ord. No. 1, Jan 2, 1837). 

- By a subsequent order, the Special Deputy Collectors were 
ordered to dispose of the cises of each district in succession, and in- 
variably to hold their Cutcheries in the districts in which the cases 
lay (Cir. Ord. No: 75, Nov. 20, 18 8). 

In reference to the question of sseasurement, it was explained, 
that it was not intended to prohibit the measurement of lands 
claimed to be held free or of the estates on which they abutted,- 
when necessary, and that this measure was not at varianca with the 
principles of the Permanent Settlement. The disinclination of the 
zemiodar was not to be regarded as a matter of any consideration. 
On the contrary it was declared to be the duty of every such zamin: 
dar to assist Government in asserting its just claims. The Special 
Deputy Collector was also required to defer all ‘Towfeer investiga- 
tions till the Lakheraj cases had been disposed of. (Cir. Ord. 
No. 71, Aug. 22, 1837). It was also ruled subsequently that the 
Special Deputy Collector was to undertake the management of all 
cases. of resumption, including those which had been decided by 
- the Collector, before he assumed office. The Special Commissioner 
was therefore directed to make all references to the Special Deputy 
Collector ; (C.r. Ord. No. 40, May 30, 1837) and. a sum of Rupees 
Fifty a munin wag sanctioned for Cutchery hire. (Cir, Ord. No. 29, 
April, 15, 1837). 

- The Special Deputy Collectors were dirêcted- to proceed accord- 
ing to the Rules laid down for the Collectors, in Reg. 14, 18 15, 
“Reg. LX, 1825, Reg. ITI, 1828, and in subsequent orders. These 
rules are given below. Wherever therefore the word Collector, 
occurs in them, the words Special Deputy Collector must -be read 
in its stead. a i 
Third, as regards Preliminary Proceedings. 
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_ The Collector was diréctéed to summon the - party ‘by a notice, 
stating the public demand, and requiring him to appear in person, 
or by vakeel, in a month, and produce the sunnuds or other wri- 
tings connected with the tenure. (Reg. II, 1819, ‘section sg, Cl. 2). 
If the party hadan accredited agent at the Sudder station, with 
general powers to act, the notice was to be tendered to him, to- be 
‘communicated to his principal. (Section 5, Cl. 3). If the party 
had no such agent, or the agent refused to receive the notice, it was 
to be served on the party, through the Nazir, by a single peon, who 
was to demand acknowledgment from ‘him or from his principal 
agent. Ifthe resided in another Collectorate, it was to be served 
through the Collector of the district in which he resided. If he 
was nowhere to be found, it was to be served on the agent in 
charge of the lands. (Section 5, Cl. 4). Ifthe party or his agent 
refused to acknowledge the receipt of notice, the tender of it was to 
be proved by two witnesses, which was to be considered sufficient. 
(Reg. IT, 1819, section 5, Cl. 5). No tulubana was to be charged 
on the party for the peon serving the notice. (Cir. Ord. No. 68, 
Oct. 15, 1830). The party was to be warned, that if he neglected 
to produce any writings within the specified time, they would not 
be subsequently received, without sufficient reasòn assigned for 
withholding them. (Reg. 1I, 1819, section 5, Cl. 6). These rules 
were partially modified in 1825, and it was ordered that the Collec- 
tor making settlements might, by a general notification, require all 
persons holding lands free of assessment, or at a fixed rent, to:attend 
him within a month, either in person or by agent, from day to day, 
with their sunnuds, and other writings connected with their ‘tenures, 
and any evidence they might wish to offer of their claims. (Rec. 
IX, 1825,-section 5, Cl. 2). When the Collector engaged in the 
settlement, was prepared'to hear the claims of persons thus holding 
lands, hé was on the day previous to that on which he-intended to 
hold proceedings, to notify such intention by an Istehar. (Sec. g, 
Ci. 4). But in 1838, the Board ruled that the issuing of the notice, 
ordered’ as above by Reg. II, 1819, seetion 5, should mot-be dis- 
pensed with, (Cir. Ord. No. 71, Oct. 23, 1838). 

If-the party to whom the-notice was issued, as ordered in Regu - 
lation IT, 1819, absconded'or concealed himself, so that the-notice 
could not be served, a proclamation.was :to-be affixed, with-a notice, 
in a conspicuous part of his Cu:chery, stating, that if he -did not 
2ppeat by a certain day; ‘the-‘case would proceed ex parte. The 
proclamation was also to be affixed at the doot of his usual resi- 
deuee, and at a conspicuous : place of the. village--within or near the 
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Civit. lands. (Reg. II, -1819, section 6, Cl. 1). If the party did. not 
1923. appear within the time specified, or ifappearing, he refused to make 
Peay answer, the Collector was to proceed ex parte, as though he had 

o appeared and answered. (Section 6, Cl. 2). These rules were 


eo qe Come. partially modified in 1825, when it was ordered that if any party 
Mooberjtey 3. failed to attend after the general notice, the Collector was at liberty 
—- to proceed ex farte, to investigate the title, and if defective, to 
resume the lands, with the Board's sanction. No person, thus 
defaulting, was to be allowe to stay resumption and assessment by 
Regulation IJ, 1819, section 22. But the rule of Reg. II, 1819, 
section 13, Cl, 2, was to be applicable to such persons as well as ta 
-those who appeared when summoned. (Reg. IX, 1825, ‘section 5, 
Cl. 5) The Collector making such settlements, was at liberty 
either:to complete the investigation, or to limit himself to ascertain- 
ing the lard actually held under the tenure and recording the title 
deeds produced. On postponing the investigation, he was to notify 
to the party when it would be resumed ; at least. before resuming it, 
he was to give a month’s notice, and on the. party’s failing to attend, 
he was to proceed ex parte, and, if the Board allowed him, to re- 
sume the lands. (Section 5, Cl. 6). 

: With regard to Towfeer lands, the Collector was to institute a 
particular enquiry into the circumstances and condition of the land, 
at the time of the Decennial Settlement ; and, in cases of alluvion, 
at the time of its formation ; (Reg. II, 1819, section 7) and, with 

‘the sanction of the Board, to cause a survey and, measurement of 
these lands and of the estates to which they were said to belong 
(Section 8). ; 

Regarding the mode in which the Collector was to proceed in 
order to obtain the necessary deeds, documents -and accounts, the 
following enactments were passed. -The Collector was to summon 
the putwary, gomastah, or other person in charge of the accounts, 
require him to produce all such accounts, and examine him on oath 
to the truth of them. (Section 9).: He was at liberty with the sanc- 
tion of the Board, to summon the proprietor or farmer, to attend 
personally or by vakeel, and produce all his accounts. ` (Section ro). 
The proprietor, farmer, patwary, or gomastah, was to be-summoned 
with a‘written notice, stating the purpose of his attendance and the 
papers he was to bring with him. (Section rr, Cl..r). Such notice 
was to be served in conformity with Regulation XIV, 1793, section 
3; only that the parties were not to pay the peon. (Section rz, Cl. 
a), Ifany patwary, gomastah or other person in charge of the 
accounts, being thus summoned, neglected to produce the origina! 
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accounts, or to give evidence, or gave false evidence on‘oath, -or 
falsified, altered, or fabricated accounts, he was to be dealt with in 
the way prescribed in:Reg. XII, 1817, Section 23, 26, 27." (Section 
12). 

If the holder of any lands, the subject of enquiry, , “refused to 
furnish the accounts, the Board might direct the lands tobe imme- 
diately attached, and the rents to be collected on account of Govern- 
ment, in the same manner as if the lands were public property. In 
such cases the Collector was to make full enquiry into the title of 
the holder, and report.to the Board, who were to decide whether 
the lands were assessable. (Section 13,- Cl. 1). 1f the holder 
of, the land refused to attend in person or by vakeel,? ór to 
furnish the documents, the Board might subject him to a 
daily fine, to be levied when approved by Government. (Section 
13, Cl. 3) On the construction of this rule, a long correspondence 
passed in 1837 between Government and the Board. The Board 
contended, that the words “collected on account of government, 
as if the lands were public property” meant. simply, that they 
should be collected in the same manner as the rents of khas 
estates were collected, and not that the rents thus collected should 
belong to Government, even if the land was eventually adjudged 
to pay rent ; that for witholding accounts, a punishment had been 


ordained in the shape of a fine; and that to add to this the depri- | 
vation of the rents while the land was under attachment, would be 


to lay on a double penalty for the same offence. The Government, 
however, still adhered to its opinion that these collections were the 
property of the State, but ordered the matter to be referred to the 
Sudder Dewany Adawlut, who ruled that when an estate was thus 


attached for non-production of papers, the mesne profits should © 


belong to the parties in whose favour the lands were eventually 
adjudged. (Cir, Ord. No. 48, June 6, 1837). If the holder ins- 
tituted a suit in Court to contest the decision of the revenue autho- 
tities and produced other documents besides those delivered in, 
they were not to be received in, evidence, or to have any weight, 
unless he showed sufficient cause for not having produced them 
before. -(Reg. If 1819, section 13 Cl. 2). If any zemindar resist- 
ed-or caused to be resisted the attachment or measurement of his 
lands, Or any process to compel any patwary to produce accounts, 
the Board might fine him ; but if the fine exceeded Rs. 500, the 
Board were to submit it for the sanction of the Governor-General, 
(section 14). The Collector was to: resume no lands when the 
parties confessed them liable to assessment, without the sanction 
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of the Board ; on such confession, the Board „might order them to 
be assessed, unless they were held by village or zemindari ser- 
vants, in lieu of wages. When the resumption of lands appeared 
likely to occasion serious distress to the holders, a report was to 
be made to Government (Reg. JX, 1835, section 5, Cl. 8). No 
‘stamp paper was to be used in resumption cases originating with a 
Collector ; but witnesses might be awarded their reasonable charges, 
which, as well as costs, were to be levied like arrears of rent, (Sec- 
tion 5, Cl. ro). 

Fourth, as regards Examination of the Validity of Documents. 

if it appeared that the grant of any Hookamee tenur was 
forged, or the name of the grantee erased, or the denomination or 
date had been altered, the grant was to be considéred null and 
void ; (Reg, XIX, 1793, section 17) and any person who might have 
been concerned in the fraud was to be criminally prosecuted. (Séc- 
tion 18). The same rule was passed regarding Badshahee tenures ; 
(Reg. XXXVII, 1793, sections 12, 13) and extended to Benares, 
(Reg. XLI, 1795, sections 17, 18, and Reg. XLII 1795, sections 
12, 13). 

When any written document was produced purporting to bea 
firman of the King of Delhi, or a grant of any vizier, nabab or 
raja, the authorities were to test its validity by their records, aud 
by the examination of living witnesses, and not receive it in evidence 
merely on the credit of the seal, or other attestations impressed on 
it, (Reg. II; 1819, section 28,Cl 1) But no such document 
was to be received or faith given to it, unless it could be proved 
to have been duly registered, or due cause could be shewo for 
non-registry. (Section 28, Cl. 2) 

‘Fifth, as regards Investigation. 

When the party appeared in compliance with the Collector’s 
requisition and delivered up his documents, the Collector was 
required'to give kim a receipt for them; and after examining them 
to give him a statement ofthe grounds on which he deemed the 
grant regumable, requiring him to deliver an answer in seven days. 
(Reg LI, 1819, section 15), The Collector was duly'to number, 
mark, date, and sign the deeds thus produced, and insert in. 
his ‘proceedings their title and number; and ‘before proceeding to 
judgment, was to warn the party that no other accounts or written 
evidence would be afterwards received by any Court, unless he 
could assign good ‘reason for not producing them before. (Section 
16). ‘On receiving the reply of the party the Collector was 
to summon witnesses both on the part of Government and of the 
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holder of the lands, and judicially take their depositions before the Civito 
party or his vakeel. (Section 1y). The Collector was carefully 1923. 
to examine the deeds andto allow the party to inspect all the Peary 
documents on which he relied in proof of the liability of the lands 

Secretary. of State 
to assessment. (Section 18). The Collector might summon wit- for india in Council. 
nesses and administer an oath or solemn declaration to them TEA 

4 : Ng : Mookerjee, F- 

according to the Regulations, sending refractory ‘vi.nesses for — 


punishment to the Judge. (Section 19, Cl. 1). Any persons giving 

a false deposition on oath, or causing another to do it, was to be 
a. to punishment according to the Regulations. (Section 19, 

Cl. 2). Persons resisting the process of the Collector were, in 
addition ‘to the penalty prescribed ia section 14, liable to the 
penalties prescribed in Reg. XLV, 1793. (Section 19, Cl. 3). In 
cases investigated under “Regulation IX, 1825, or under Reg. IT, 
1819; the provisions of Cl. I, section 23, section 25, and section 28, | 
Reg VII, 1822, were applicable ; (Reg, IX, 1825, section 5 Cl. 9) 
viz. 

(The Cutchery of the Collector when investigating Lakheraj 
tenure, as it regarded witnesses, resistance of process, contempt, 
&e, &c. &e was to be held a Court of Civil Judicature, 
and his. decisions, judicial awards. Parties in suits tried by the 
Collectors, might employ what vakeels they liked and remunerate 
them as they wished, but the party was not to be liable to higher 
costs than the Collector thought reasonable. Collectors might try 
suits in any part of the district, but only in” open Cutcherry, and in 
presence of the parties or their agents). Er 

Sixth as regards Proceedings of the Collector (Special Deputy 
Collector) after investigation, in Districts not within the Jurisdic- 
tion of a Special Commissioner. 

The proceedings of the Collector after investigating the claim, 
were of one kind in the districts to which the jurisdiction of the 
Special Commissioner did not ertend, and of @ different kind on 
districts to which his jurisdiction did extend. With regard to the 
former, it was enacted- that the Collector, having closed bis 
investigation, should record his opinion, and the grounds of.-it 
in a Persian Roobukaree, and forward his proceedings to the 
Board, giving the party interested a copy of. his Roobukaree. (Reg, 
II, 1819, . section 20). The Board, after- calling, if necessary, 

for ‘further evidence, was to fix a day, not less than six weeks after 
| the Roobukaree had been delivered to the party; and after hearing 
what he might have to urge, to pass judgment, and record it ina 
Persian Roobukaree to be delivered to the party. (section ar, Cl. 7), 


* 
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Citite The final Roobukaree-of the Board and Collector was to contain the 
iga. l subject matter of the case, the grounds of decision ; the names of the: 


witnesses heard, and the titles of the documents exhibited. (Section 
+’, ar Cl. 2). The decision of the Board, if pronounced against assess- 
Breasts fy ame ment, was to be final, exceptwhen fraud and collusion were proved in 
aw a Court of Justice. (Section 21, Cl. 3). Ifthe Board decided in 
Moonee; 7 favour of assessment, the Collector was to inform the party of the 
decision, and proceed to assess the land, on the principles of the 
Regulations. (Section 21, Cl. 4). If the party, a fortnight after receiv- 
ing the decision of the Board, offered the Collector security for the 
rent which might be assessed, with interest, and engaged to insti- ` 
tute a suit to contest that decision, the Collector might leave him in 
possession of the lands, he producing his accounts of collections to 
regulate the security. (Section 22, Cl. 1). If the party gave secu- 
rity for a part of the rent, and the lands were held khas, -or let in 
farm, a portion of the rent corresponding with the ‘anfount of his 
security, was to be paid him. (Section 22, Cl. 2). If the Collector 
refused to take security, the appellate Court might order him to do 
so, if satished that it was sufficient; but the Collector and the 
Board were to fix the:amount of it. (Section 22, Cl. 3). The 
security was to be equal to one year's rent with interest; but if the 
suit was prolonged beyond a year, the Board might demand addi- 
tional security. (Section 22, Cl. 4). Inthe case of Mocurrerees, 
the appealing party was to pay the usual jumma and to give security 
for the remainder, (Section 22, Cl. 5). Parties bringing a suit to 
contest the decision of the Resumption Officers, were to write their 
petition of plaint ona Rupee Stamp. (Section 27). If the party 
gave no security or neglected to sue, the Collector was to proceed 
to the final assessment. (Section 23). Those whose lands were 
assessed, either through failing to give security or to sue, might 
still sue within éwelve months; failing which, the Board’s decision 
was to be final and conclusive. But, when good reason, such: as 
minority, or absence, could be given for not suing, no limitation of 
time was to prevail other than the general limitation in the Regula- 
tions. (Reg. II, 1819, Section 24, Cl. 1). The same law .was 
extended to cases connected with Reg. VIII, 1811 ; Reg. V, 1813; 
and Regs, XI, and XXIII, 1817. (Section 24, Cl. 2). 

The enactment of 1828 made some important modifications and 
alterations in these rules, by ordaining, that in all cases, as above, in . 
which the Board had decided in favour of assessment, its judgment 
should be carried into immediate execution, whether the party sued 
to’contest it or not ; and that he should not retain possession of the 
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land, except on entering into engagements to pay the assessment 

fixed on it, Ií any party against whom the Board had decided, 

refused to pay the assessment, he was to be dispossessed. If by a 

final decree the tenure was exempted from rent, the net collections 

made by Government were to be refunded with six per cent. interest. 

(Reg. III, 1828, section 10, Cl. 2). AU suits instituted in any Court 

to contest the decision of the Board, according to Reg. II, 1819, 

sections 22, and 24 and Reg. IX of 1825, section s (except where 

the jurisdiction of the Courts was barred by Regulation, III of 

1828) were to be heard and determined as regular appeals; no 

farther pleadings were to be allowed than the objection of the 

appellant, and the Board’s reply. The Courts were to receive no, 
new oral or documentary evidence unless it had been tendered to. 
the Board and refused by them. (Section ro, Cl. 3). But this was 

not to bar the right of the Board toa further appeal to the Provin- 

cial Court and the Sudder Court, in cases mentioned in section 6, 

Reg. XIV, 1825, nor the admission by those Courts of a special ap- 
peal by the party cast under section 26, Reg. II, 1819. (Section 10, 

Cl. 4). Appeals against the decision of the Board were to be kept 
on a separate file and the Courts were to appropriate a day in the 
week to hear them, and strictly to enforce section 12, Reg. XAVI, 

1814. (Section 10, Cl. 5). At a subsequent period the Board 
requested the Revenue Commissioner to inform the Resumption 

officers that their time would betier be employed in hearing and 
deciding cases that had been admitted, thin in the admission of 
new ones. (Cir. Ord. No. 45, Sept. 6, 1831). 

In 1829, all the powers vested in the Board by Reg. II of 1819, 
and IX of 1825, relative to the investigation and decision of claims to 
hold land, on a free tenure, or at a fixed jumma, were transferred to 
the Revenue or Local Commissioners (with the exceptions provided 
for in Reg. 11I, 1828), and the Collectors were directed to transmit 
to them the reports and proceedings, formerly senteto the Board. 
(Rules of Practice, No. 7. Rule 36). The Revenue Commissioners 
were at liberty to sanction the resumption of lands by a Collector 
unless the Board admitted an appeal, and the parties whose lands 
were assessed were at liberty to institute a suit in the Courts to try 
the decision within the period mentioned in Reg. 11 of 1819, section 
a2, Cl. 1 (Rules of Practice, No. 7, Rule 37). . 


Seventh, as regards proceedings of the Collectors, after the 1n- Í 


vestigation of claims, in districts within the jurisdiction of a Special 
Commissioner. 


. By Regulation IH of 1828, the mode:of proceeding prescribed | 
Ld 
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in 1819 and 1825, was materially altered. Special Commissioners ` 
were appointed instead of the Courts, to hear appeals from ‘the- 
decisions ‘of the Collector, and next year the change was completed: 
by the appointment of Revenue Commissioners, to whom the same 
reference was to be made which had been previously made to the 
Board. We have given‘above the old mode ‘of procedure, which 
was to continue in force in districts, not under’ a Special Commis- 
sioner ; but as the jurisdiction of the ‘Special Commissioner was 
extended to almost every district in India, the following rules were 
considered applicable in almost every case of Resumption. 
Whenever. the jurisdiction of a Special Commissioner had been 
established in any ' district, the Collector might institute 
énquiries regarding land held on a free tenure, or at 
an inadequate jumma, without the sanction of the Board 
of Revenue, but in all other respects he was to proceed according 
to Reg. II, 1819, and Reg. XIV, 1825. Having closed his proceed- 
ings, he was to record his opinion in a Roobukaree, as directed in 
section 20, Reg. II, 1819. His decision was to have all the 
force and effect of a decree, and a copy of it was to be delivered to 
the party on plain paper. (Reg. IIL, 1828, section 4, Cl. 1). If 
his decree declared the lands liable to assessment, or to be 
the property of Government, a copy of it need not be sent either to 
the Board or the Special Commissioner, but the party cast 
might appeal to the Special Commissioner, in two months 
after receiving the decree, or later, with his permission. Thé 
appeal might be presented to the Special Commissioner, or deliyer- 
ed to the Collector. (Section 4, Cl. 2). By a Circular Order of 
1840, the Board of Revenue decided that the Resumption - officers, 
in directing with whom the settlement was to be made, had exceed- 
ed their powers and that they wera competent only to decide upon 
the liability of land to assessment or not. (C. O. No 13 March 18, 
1840). The Collector, whether the case was taken on appeal or 
not, was at liberty to carry his decision into execution, attaching 
and assessing the Jand, and reporting his proceedings to the Board. 
The Special Commissioner, in cases appealed to him, might stay’ 
the execution ‘of the decree, and suspend or withdraw the attach: 
ment on adequate security being given. (Reg. IIJ, 1828, section’ 
4, Cl. 3). Ifthe Collector decided’ against assessment, he was to 
report thfe- case’ to the Board, who, if they considered thé reasons 
ofthe Collector for non-assessment, inadequate, might, within 
twelve months, appeal to the Special Commissioner, ‘who “was to” 
issue a notice, requiring the parties in whose favour the Collector 
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i eos Civil. 
had decided, to attend and reply. to the appeal. On their non- =- 
attendance, ‘the case was to be decided ex-parte. (Reg. ITI, 1828, ages 
section 4, Cl. 4). By the Rules of Practice, it . was provided specifi- Peary 


cally that the Collector, if the lands lay within the jurisdiction of Secretary of State. 
a Special Commissioner, should, „on deciding in favour of assess- for adis i0. in Council: 
ment report his decision to ‘the Revenue Commissioner. (Rules of Mookerjee, g. 
Practice, Rule 38). If he decided against assessment, he was to me 
report his proceedings of the Revenue Commissioner, who, if he 
disapproved of the decision, was at liberty to refer it within a year 
to the Court of the Special Commissioner for revision and final 
orders. (Rule 39). This rule was anew enforced by the Board in 
1837 (Cir. Ord. No. 43, June 1, 1837) When it happened that 
the Revenue Commissioner and the Special Commissioner were the 
same person, the Collector, on deciding against assessment, was to 
report his proceedings to the Board of Revenue, who, ‘if they dis- 
approved of the decision, might appeal to the Court of the Special 
Commissioner. (Cir. Ord. No. 66, Oct. 1, 1830). The Revenue 
Commissioner was not at liberty to order a Collector to revise his 
decision. He might call on the Collector for all the information 
necessary to enable him to decide, on a review of the. grounds of 
the decision, whether it should be appèaled or not. But the appeal 
must be made within the twelve months, and the Revenue Commis- 
sioner was specially required to make the appeal, if necessary, 
within the year. With the exception of the power of ‘being able to 
order a review of judgment, the Special Deputy Collector was as 
much subject to the Revenue Commissioner as any other Collec- 
tors. (Cir. Ord. No. 52, June, 10, 1837). The prohibition of the” 
Revenue Commissioner to order a Special Deputy Collector t to. 
retry a case, was anew repeated in 1840. (Cir. Ord, No. ro, Feb 
29, 1840). In June, 1838,.the Board ordered that in all cases in 
which the Revenue Commissioner pursued this course, he should 
send the. Board a statement of the grounds of his dissatisfaction 
with the Collector's decision, that the necessary pleadings might be 
prepared and filed-in the Commissioner's Court. (Cir. Ord. No. 43, 
June’ 16, 1838). But this rule was modified in 1839, and it was 
ordained that the Revenue Commissioner, if he disapproved the 
grounds of the Collector's decision, sbould report the case to the, 
Sudder Board, who would: determine whether an appeal. should” 
be referred to the Special Commissioner, (Cir. Ord. No. T, "Jam 4; 3, 
1839). . : 
If the proprietor of the estate in which a rent-free tenure existed, 
was'a minor, the investigation of it was not to he delayed, but the 
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“ suit was to be defended by the Court of Wards through their 


Deputy Superintendent of Legal- affairs. The Special Deputy- 
Collector in this case was to send a copy of his decision to the 
Collector. (Cir. Ord: No. 1, April 17,+1839). 

‘ H the Revenue Commissioner thought that the resumption of 
any rént-free tenures would occasion distress, he was to makea 
report to the Bcard, who would submit the case to Government, 

(Rulés of Practice, Rule 40). - 

"As the Special Deputy Collectors were in no wise subject to the 
direction or control of the Board in the ‘exercise of their judicial 
finétions, the’ Board declined to lay’ down an authoritative 
digest and construction of the Resumption - laws, but at the 
request of Government agreed to furnish instruction to them, and 
to the Revenue Commissioners on all matters of practice or proce- 

dure, and to give the Special Deputy Collectors, their opinion’ in all 
cases of legal difficulty, it being however optional with them to 
receive the advice or not. (Cir. Ord. No. 67, Aug. 2, 1837). No 
resumption cases were to be decided when the Civil Courts were 
shut, but preliminary enquiries might be carried on, either at the 
Sudder Station or in the Mofussil. (Cir. Ord. No. 21, March 28, 
1837) This was subsequently explained by the Board ; and it was 
ordered that when the parties were voluntarily in attendance, while 
the civil Courts were closed, the Resumption officers might try and 
decide the cases, (Cir. Ord. No. 61, Sept. 4, 1838). The Revenue 
Commissioners were at liberty to order the Collectors to make ad- 
vances, to the Special Deputy Collectors of such, sums as were requir- 
ed for temporary disbursements, but not to sanction any new charges, 
tempvrary or permanent. New miscellaneous charges beyond Rupees 
500 were to be submitted to the Board in the first instance. (Cir. Ord. 

No. 31, May 9, 1837). The Special Deputy Collectors were especially 
forbidden to levy Tulubana. (Cir. Ord. No. 56 June 20, 1837), ; 

Eighth as regards Measurement and disputed boundaries, 

On the subject of measurement, it was ordained in 1835, that 
the Collector engaged in the settlement of a Mehal was at liberty 
to measure all lands, Malgoozaree, “or Lakheraj, belonging to or 
adjoining the village, in which the Mehal or part of it was situated, 
without reference to the Board. (Reg. 1X, 182s, section 5, Cl. 3). 
On the appointment of Special Deputy Collectors; the Board,. 
adverting | to the lumping , manner in which the Daeng Settle- 
ment was formed, and the want of ascertained and recorded Jand 
marks, stated that there would be great difficulty in identifying 
lands. The Resuming Officers were therefore to be on their guard, 
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against frauds, and to ascertain the existence and extent of lands | 


claimed as free, before they investigated the claim. When the 
parties in possession did not point out the lands and define the 


boundaries, recourse was to be had to measurement, where it 


could be done without infringing the rights and privileges of the 
Permanent Settlement. To conduct preliminary enquiries, it was 
recommended to employ one or more uncovenanted - Deputy Collec- 
tors, with a measuring establishment. (Cir. Ord. No. 1. Jan. 2, 1837) 
On the subject of measurement it was “subsequently explained that 
the measurement of lands claimed as free, or of the estate on which 
they abut, when necessary to determine the Lakheraj claim, was not 
intended to be prohibited ; as such a proceeding was not considered 
repugnant to the faith of the Permanent Settlement. (Cir. Ord. 
No. 71, Aug. 22, 1837). 

Respecting the decision of boundary disputes in regard to lands 
liable to assessment under Reg. III, 1828, thé Board directed in 
1833, that they should be disposed of under the direction of the 
Special Commissioner. (Cir. Ord. No. 29, Nov. 12, 1833). Gov- 
ernment subsequently decided that in all such cases of disputed 
boundaries application must be made to the final Resumption 
Tribunal (the Special Commissioner) who would either decide 
summarily in execution of his own decree, or order the institution 
of a new suit (Cir. Ord. No. 68, Oct. 16, 1838). The order was 
subsequently modified by the Government of Bengal at the sugges- 
tion of the Supreme Government ; and it was directed that when an 
enquiry into the liability of land to assessment under Reg. II, 18109, 
had been instituted, the Resumption officer was to establish the 
position, extent or existence of the land by survey and measurement, 
‘if it had not been done before, previously to passing a decision.’ 
“The Resumption Courts were to execute their own decrees. But if 
a Lakhrajdar denied that the land included ina gectee was in his 
Occupation, but said that it was in that of another who was no party 
to the suit, such land could not be subject to assessment without a 
fresh suit against the party in possession. (Cir. Ord: No 23, Sept. 
11, 1839). 

Ninth as regards Special Commissioners. 

In 1828 it was resolved to appoint Special. Commissioners to 
hear and determine finally all cases of resumption; and 
it was enacted, that [Reg. III, 1828, (Preamble)] the 
Governor-General in Council might appoint | one or more 
Special Commissioners for the final determination of all cases 
investigated by Resumption officers under the fifth and fifteen sub» 
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sequent sections of Reg. XI, 1819, and section 5, Reg, IX, 1825. 
The Special Commissioner was also to decide all cases brought to 


contest the demand of the Revenue Officer on the plea that the- 


demand was more than the party was bound to pay, and which 
involved the question ofa permanent increase or decrease of the 


” public revenue. (Reg. III, “1828, section 2, Cl. 1). The jurisdic- 
. tion of the Special Commissioner was to extend to the districts 


selected by the Governor-General, who might fix and appoint the 
furictions of each Commissioner and assign him local. jurisdiction. 
(Section a, Cl. 2). When a Special Commissioner was vested with 
jurisdiction by the Governor-General in a district or division, notice 


was to be given by proclamation in all Courts, civil or fiscal. (Reg. 
111, 1828, section 2, Cl, 3), When notice has been thus given of. 


the appointment of a Special Commissioner, the powers vested in 
and exercised by all those Courts of the nature cognizable by the 
Special Commissioner, was to be suspended, and the proceedings 
stayed, till they were informed that the jurisdiction of the Special 
Commissioner had ceased. The Courts were to transmit to the 


Special. ‘Commissioner all records of such cases pending before. 


them, And no appeal was to lie to any established Court of - Judi- 
cature from any decision passed by the Revenue Board or Collector 
regarding the revenue of lands, previously to or pending the appoint- 
ment of the Special Commissioner. (Section a, Cl. 4). Cases de- 
cided by the Board before the jurisdiction of a Special Commissioner 
was established, and which would have been appealable to the 
Courts of Justice by sections 22 and 24, Reg. II, 1819, and section 
5, Reg. IX, 182 5, were to be appealed to the Special Commissioner, 
and heard and determined like appeals from Collectors. (Section 


a, Cl. 5) This rule again was modified in the next year, and a 


special provision was made to suit the case of a Special Commis- 
sioner who might be called upon to hear, and decide .an appeal from 
his own act and judgment done or passed while he -was Collector or 
Member of the Board of Revenue, or J udge of a Zillah Court, or of 
a Provincial Court. (Reg. IV, 1829, section 2, Cl. 1). 1n such cases 
the Special Commissiuner was to report the case to Government, 
who would direct some other Special ‘Commissioner, or ‘other 
tribunal to decide it, (Section a, Cl. a) Notice of the appoint- 
-ment of a Special Commissioner was also to be communicated to the 
Board of Revenue, and the powers vested in the Board by Regula- 
tion 11 of 1819, and. Reg. 1X of 1825, (except section 4.of the last 
mentioned Regulation) were to be suspended ; all proceedings in 
those cases then pending before the Board were to be stayed, and 
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all. cases of the nature described in the preamble to this: ajana, 
transmitted to the Special Commissioner. (Reg TIT, 1828, section 
2, Cl, 6). In suits thus transferred by the Courts or the Board to 
the Special Commissioner, he was to decide upon the remuneratiun 
due to.the vakeels employed in conducting the suits before che 
Court or Board, and generally how costs previously incurred should 
be borne. The sums in deposit for fees were to remain till the 
case was, decided. . (Section 1a, Cl. 7). The. Governor-General 


might invest the Special Commissioner with any .or all the powers. 


of the Board. (Section 3). 


. With regard to the decisions of Special Goma sones it was. 


ruled that in all cases decided by them, of whatever kind, their 
award should be final, except in cases of such an amount. that, if 


passed by the Sudder Court, they would be appealable to.the King. 


in Council. Such cases might be taken on appeal to England, but 
the awards were to be executed and- enforced notwithstanding the 
appeal.. A Special Commissioner might review his own judgment, 


upon sufficient reason being shown for a new trial. . (Reg. ITI. 18938, - 
section 4, Cl..5). When a decision passed by a.Collector, Board, 


ot inferior Court, had. been appealed to a higher Court, and the 
appeal had: beén transferred to .the Special Commissioner, if he 
coincided with the decision of the inferior Court, the decision of a 
single Special Commissioner was to be final, except appealed to 
England. . But. when the Special Commissioner believed that.tha 
last award, Ought to be reversed, or altered, the case was to go 
before, another Special Commissioner ; if he disagreed with the first, 
to a third, so that it might be decided. by the concurrent voices of 
two Special Commissioners.. The Governor-General. might, on 
appointing a Special Commissioner, fix to what other Special Comis- 


sioner such cases of difference were to be referred. (Section 4, Cl.-6), 


The Special Commissioner might send such instructions to the 
Collectors, within their jurisdiction in reference to? cases investigat- 
ed under Reg. II, of 1819, and Reg, IX of 1825, as. they deemed fit, 
` and if necessary, refer cases to them for re-trial, (Section 6, Ch, 9). 
The Courts and? Revenue Offiters were to afford the Special Com- 
missioner all aid and information required, serve ali processes as it 
issued by Shemselves, prepare and transmit all required lista of cases 
decided or. pending before them, and .furnish all papers and docu- 
ments. (Section 7, Cl 1) The Special Commissioner’ might 
require the Zillah Courts or Collectors to examine witnesses on 
written interrogatories, to enquire and report on particular points; 
just : as the Courts are required to do on tha receipt of precepts 
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from a higher Court. (Section 7 Cl. 2). All precepts issued by the 
Special Commissioner to Collectors and Deputy Collectors (except 
the Resumption Special Deputy Collectors directing Mofussil -inves- 
tigations) were to be issued through the Revenue Commissioner, 
who was to attend to them ; and inform the Special Commissioner | 
of the period fixed for the depu tation of Collectors and Deputy. 
Collectors on these duties and the impediments which might pre- 
vent the execution of them within the time proposed, (Cir. Ord. 
No. 4, Jan. 9, 1837). The process of the Special Commissioner 
was to be enforced in the same manner and under the same sanctions 
as the process of the Courts of Justice ; and the powers of those 
Courts regarding contempt, summoning and examining witnesses,’ . 
and administering oaths, were vested in the Special Commis sioner. ` 
(Reg. III, 1828, section 6, Cl. 3). The Special Commissioner was 
directed. to order the Zillah Court to execute his decisions, 
and those Courts were to execute them as they did those 
of the Provincial and the Sudder Court. (Section 6, Cl. 4). 
The rules in the Regulation relative to the Native officers of the 
Zillah Courts were made applicable to those officers of the Special 
Commissioners, except when they might, with the sanction, of 
Government, determine otherwise. (Section 6, Ci. 5). All pet- 
sons guilty of perjury- or subornation before a Special Commissioner 
were on conviction to be punished according to the Regulation. 
(Section 6, Ci. 6). The Commissioners might commit such persons 
for trial, and any Magistrate receiving a Roobukaree from a Com- 
missioner ordering commitment, was to act on it. (Reg. III, 1828, 
Section 6, Ci. 7), The Special Commissioners were to furnish 
Goveroment with such statements and reports as might be ordered. 
(section 8). The Special Commissioner was, previous to entering 
on his office, to take the oath prescribed by the Governor General. 
(Section 9). The Revenue Commissioner might authorize dis- 
bursements which had been directed by thé decrees of the Special 
Commissioners. (Cir. Ord. No.64, July, 25, 1837). 

A Government Agent was directed to be appointed at the 
Cutcheries of the Special Commissioner, who was to receive his 
remuneration - chiefly through means of a percentage on all the 
cases pleaded by him, the final decision of which produced a clear 
addition to the public revenue. The scale of remuneration sanc- 
tioned by Government was that proposed by Mr. Molony on the 
gth August, 1828. (Cir. Ord. No. ro, Feb g, 1830). But as the 
Government Pleader was to be paid bya percentage calculated on 
thé actual rent assessed on the lands, and as the assessment of many 
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. estates was delayed, he was kept long out-of his money. This was Civit. 
.tepresented by the Special Commissioner of Patna, as a hardship 1923. 
weed 


anda discouragement. A long correspondence was the result of 
this representation, and it was at length decided by Government, 

Secretary of State 

that ten annas per bigha of land in cultivation was to be the basis for India in Council 
on which the remuneration of the Government pleaders in the Mookerire. 7 
Courts of Special Commissioners should be calculated ; and thai all ~ 
arrears due to that date were to be calculated at that rate. (Cir. Ord. 
No. 72, Aug. 22, 1837). It was also ordered that when the Reve- 
nue Commissioner appealed against any decision passed by a 
Resumption officer-against Government, he should, by a perwannah 
to the Government Agent, set forth clearly the grounds on which he 
rested his petition of appeal. The Revenue Commissioner was also 
.to notice all cases in which the Government Agent did not return 
the proposed pleading in the time specified in the Purwannah. 
Having received the pleading, the Revenue Commissiomer was to 
revise and correct it, and either record his approval or prepare an 
amended one, and forward it to the Government Agent to be filed 
- Inthe Court of the Special Commissioner. (Cir..Ord. No. 55, 
Nov +6, 1835). 

Tenth, as regards Rules of Practice in the Courts of the Special 
Commissioner, 

The Special Commissioner was to be guided is the rules prese 
cribed by the Governor-General regarding the form of proceeding, 
the nature and number of pleadings, the paper, stamped or plain, to 
be used, the fees, and generally the rules of practice to be follow- 
ed. (Reg. III, 1838, section 6, Cl. 1). ; 

The several cases received for trial by the Special Commissioner 
were to be rumbered and entered on separate file books ; one for 
Lekheraj Lands, or tenures claimed to be held free ; one for claims 
to hold land at a Mocurreree jumma or to resist ,assessment on the 
plea that it was included in settled estates as Halabad, Noabad, 
Towfeer and Puteetabadee ; one for Churs and Jungle lands. 
Each file was to be kept according to a form annexed. (Reg. III, 
1828, Rules of Practice, Section 1). The Commissioner was to 
entertain a Mohafez Duftur, who was to have charge of the Records 
of cases. All officers employed by the Commissioner were to be 
exclusively under his control. (section 2). 

Eleventh, as regards Rules for admission of Appeals. 

When the record of a case was transferred by a Court of Justice 
to a Special Commissioner, he was to acknowledge the receipt of it, 
and to request the Gourt to intimate the transfer to the parties con- 
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cerned. The Special Commissioner was also to issue a notice, to be 
served through the Zillah or City Court, ordering their attendance 
to prosecute or defend the suit. The suit was to be served as 
hereafter directed. (Section. 3), In cases transferred by the Board 
of Revenue to a Special Conmissioner, the Board was to notify: 
the transfer to the parties, and notices as above ‘were to be issued 
to them by the Special Commissioner through the Zillah or City. 
Court. (Section 4). When any person, dissatisfied with the deci- 
ston of a Collector, presented a petition-of appeal to the Collector, 
under Reg. III, 1828, section 4, Cl. 2, that officer was to retain 
a cony of the record of the case in his own office and transmit the 
original, with a list of the-papers it contained to the office of the 
Special Commissioner. The Collector was to be specially careful 
that ali Sunnuda and other documents were accurately and faithfuily 
copied for record in his ofice, The original record was to be sent 
to the Special Com rissioner in all practicable cases in fifteen days 
from receiving the petition of appeal. (Section 5). The day the 
original record in an appeal case was sent to the Special Commis- 


sioner, the Collector was to inform: the appellant of ® and require’ 


him to attend the Commissioner in six weeks from receiving the 
notice and prosecute his appeal. Any other person, not 2 public 
officer, who might be a pirty in the case was to receive a similar 
notice, and the due service of these notices, on their return to the 
Collector, was Lo be certified to the Commissioner. (Section 6). On 
thus transmitting thc records of an appealed case, the Collector 
way to give due notice of the admission of: the appeal, to the 
Government Agent al the Court of the Special Commissioner. 
(Section y): If a petition of appeal from the decision of a Collec- 
tor, or a Board was preferred direct to the Special Commissioner, 
an authenticated copy of the decree appealed from, was to accom- 
pany it. On admitting it, the Special Commissioner was to issue a 
precept to the Collector, if appealed from him, ordering the trans- 
mission of the original records (a copy being retained in bis office) 
Within a specified time ta the Special Commissioner's office. Tf the 
appeal was from the Board of Revenue, the Special Commissioner 
wag te require the Board by a Persian Roobukaree to transmit the 
records, (Reg III, 1828, Rules of Practice, section 8). When on 
admitting the appeal and perusing- the decree appealed from, -it-, 
appeared ‘that others besides the appellants and the public: 
officers'were ‘interested in the suit, they were to be summoned 
through the Zillah or City Courts, and due service of the 
notice was to be certified-by the Judge to the Special Com- 
° l 
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missioner. (Section 9). In cases referred by the Board to the Cing. 
Special Commissioner. the notice for the attendance of the respon- 19233- 
dents and any one else, not being a public officer, was to issue Peary 


through the Judge of the district in which the party resided. (Sec- Sebi desis 
tion 10), In reference to Reg. ILI, 1528, section 4, Cl. 3, and for India in Council, 
section 6, Cl. 2, when a petition of appeal against his decree of PES A 9 
assessment was presented to a Collector, or he learnt that the party 

was about to appeal to the Special Commissioner within the speci- 

fied time; he was not to execute his decree, till after the period for 

appealing had passed,—unless sooner apprised that an application 

to stay execution had been rejected by the Special Commissioner. 

In that case, he might execute it before the period of appeal was 

passed ; otherwise he was to execute it immediately after that 

petiod, unless the Special Commissioner forbade it. (Section rr). 

When the petition of appeal was preferred direct to a Special Com- 

missioner, he might, if he saw fit, direct the Collector to suspend 

the execution of it at the same time that he called for the original 

records of the case. (Section r2). 

Twelfth, as to Rules regarding Pleadings. 

Every petition of appeal presented toa Special Commissioner 
from the decision of the Board or a Collector was to be written on 
Stamp paper, value One Rupee. (Section 13). The appellant 
might state the grounds of appeal in the first petition, or reserve 
his arguments for a separate pleading ; in which latter case, it was 
to be written on a Rupce stamp. (Section 14), in appeals in 
which a public officer was respondent, the reply was to be written 
on a Rupee stamp. The reply must either expressly refute the plea 
of the appellant, or rest the defence on the grounds recited in the 
decree. (Section 15). When the Board (or Revenue Commis- 
sioner) appealed to the Special Commissioner from the decision of 
the Collector, the appealing Board, or Commissioner, was to direct 
some public officer to file a pleading ona Rupee stamp containing 
the grounds of dissatisfaction with the Collector’s decision. (Reg. 
III, 1828, Rules of Practice, section 16). The reply of the party 
opposed to the Government was to be written on a Rupee stamp. 
(Section 17). When the Collector had decided in .favour of assess- 
ment, and the case was appealed to the Special Commissioner, the 
pleadings were to be filed in appeal under the immediate responsi- 
bility of the Collectors, without reference to superior authority, he 
being at liberty to apply to the Revenue Commissioner or Board for 
instructions. (Cfr. Ord. No. 62, Sept. ro, 1830). No miscellaneous 
pleading or petition besides the Wujoohat of the appellant, and the 
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mee .Teply of the respondent was to be admitted, unless, on a verbal 
1024. representation by the parties before the Special Commissioner, an 
waved ; 


additional petition or pleading appeared necessary. It was also to 


be written on a Rupee stamp (Reg. ITI, 1828, Rules of Practice, 


f. Stat É å 4 . 
Secretary of State section 18). But this rule was not to prevent the reception of peti- 


EFD tions solely for staying execution, which might be always. received 
_Mookerjee, F. ; ; ie 4 
mean pending the appeal. (Section 19). All petitions for a review of 


judgment (Reg III, 1828, section 4, Cl. 5) if presented in two 
months from the date of the decision, were to be written on a 
Rupee stamp ; if after that period, on a Stamp paper, (Reg. I, 
3814, section 13) calculated at the computed annual produce of the 
disputed land (section 20), 

Thirteenth as to Rules regarding default, 

T€the appellant did not attend in person or by agent and 
prosecute his appeal, within six weeks from the date of instituting it, 
if preferred direct: to a Local Commissioner, or, if filed at the 
Collector's office, from the day of his being informed that the record 
of appeal had been transmitted to the Special Commissioner a fur- 
ther notice was to be issued by the Special Commissioner through 
the Zillah and City Court to him, to attend his appeal in fifteen 
days after receiving it. If the appellant omitted or refused to 
attend, the appeal was to be dismissed with costs. (Section 21). 
The.Special Commissioner of Patna found that as his jurisdiction 
extended from Bhagulpore to Patna, it was necessary to extend the 
time allowed for prosecuting appeals, otherwise the majority of the 
appeals must be dismissed ex parte. The Special Deputy Collec- 
tors, on this adopted the plan of addressing a perwannah to the 
Government pleader directing him to inform the Special Commis- 
sioner that particular cases had exceeded the allotted period, and 
to solicit that they be decided forthwith. Government, on the case 
being represented, forbade all interference by the Special Deputy 
Collector with the exercise of the power vested in the Special 
Commissioner by Reg. III, 1828, section 4, Cl. 2. If he was dis- 
satisfied with the latitude of time given by the Special Commis- 
sioner for appeals, he was to report the matter for the consideration 
of the Board (Cir. Ord. No. 15, Feb. 20, 1837). 

The Special Commissioner of Patna also informed Government 
atthe same time that the Government Pleader was incessantly 
called on by the Special Deputy Collector for returns of various 
descriptions, which left him no time for the more important duties of 
preparing and transcribing pleadings for transmission to the Special 
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Deputy Collector ; and having at the same time proposed the form 
of a Quarterly Report, to be filled up and forwarded every three 
months to the Special Deputy Collector, Government desired the 
Board to state whether that form of quarterly report would not 
suffice for all useful purposes, the principal object being the punc- 
tual issue of the prescribed copies of decrees. The Board agreed to 
this suggestion and ordained that it should supersede all the forms 
hitherto demanded from the Government Vakeel (Cir. Ord. 
No. 15, Feb. 20, 1837). 

If an appellant, having appointed an agent at the Special 
Commissioner’s Court, did not prosecute his appeal for six weeks, 
the Commissioner might send a requisition to proceed in the case 
within fifteen days to the agent, which should be equivalent to 
giving notice to the appellant, and if the appeal was not proceeded 
with, it was to be dismissed. (Reg. III, 1828, Rules of Practice, 
section 22). Notices to any public officer concerned in a suit 
before the Commissioner, was to be delivered to the Government 
Agent at his Cutchery, who was to transmit a copy of it to the 
officer concerned and return the original, (Section 23). 

Fourteenth, as to Rules regarding Evidence and Fees. 

If the Special Commissioner, acting on his discretionary power, 
thought it necessary to receive further evidence, oral or documentary, 
no stamp fees were to be exacted for summoning witnesses, or filing 
exhibits. (Section 24). If the Special Commissioner required 
the further evidence of witnesses, the Judge of the Zillah or City in 
which they resided was to examine them on the points specified by 
the Commissioner. A party requiring a witness might undertake to 
produce him or serve the subpoena himself, otherwise it might be 
served by the City Judge. The same course was to be followed 
in examinibg a witness before a Special Cmmissioner. (Section 25). 

Fitteenth, as to Rules regarding Mooktars or Agents, and their 
remuneration. 

Any party having an appeal before a Special Commissioner, 
might plead his own cause in person, or appoint an agent. (S:ction 
26). lf he appointed an agent, he must gave hima regular power 
of attorney, on unstampt paper, attested by some European officer, 
to be filed on the records of the case. (Reg III, 1828, Rules of 
Practice, Section 27). He might appoint as many agents as he 
pleased, provided they were men of good character and respect- 
ability.’ (Section 28). He might make his own arrangements with 
. those agents regarding their remuneration; if on the decision of the 
case, the parties could agree about the remuneration, the Commis- 
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sioner was to fix the amount. Ifany agent, without waiting for a 
a final adjustment, declined to act any further, he might be required, 
at the instance of his principal, to refand whatever he had received 
for conducting the cause. (Section 29). Every agent conducting 
a cause before the Special Commissioner, was to be subject, like 
the regular pleaders of the Courts of Justice, to the Regulations, in 
regard to fines, penalties for neglect,, contempt of Court, or other 
misdemeanours. (Section 30) A Government Agent was to be 
appointed to attend at each Cutchery of the Special Commissioner ; 
who was to be liable to all the rules which applied to Government 
pleaders generally, as well as to those laid down for agents plead- 
ing before the Special Commissioner. (Section 31). 

Sixteenth as to Rules regarding Decrees and Costs of Suit. 

In passing judgment, if the Special Commissioner saw fit to inter- 
fere with the compensation made by parties to their agents, the 
amount of remuneration which he might fix, was to be inserted as 
costs at the foot of the decree. The Commissioner was also to 
decide whether the party cast, should bear the whole or any part 
of the costs incurred by the party opposed to him, including those 
indicated in Reg. III, 1828, section 2, Cl. 7, (section 32). The 
original decrees of the Special Commissioner were to.be kept with 
the records of the case, which, together with three other copies were 
to be written on English paper; one of them to be given to the 
party opposed to Government, another to be sent to- the Collector 
of the district, and a third to the Board of Revenue. Other copies 
of the decree required by. the parties, were to be written on plain or 
stampt paper as the regulations directed, but only .by persons 
authorized by the Commissioner to prepare them. (Section 36), 
The Commissioner, on sending the decree to the Collector, was to 
instruct him immediately to execute it, and to report within a given 
time the measures he has adopted for that purpose, . (Section 34). 

Seventeenth as regards General Rules. 

“In matters not specifically provided for by the rules in this 
Appendix, or in Reg. ILI, 1828, the Commissioners were to act 
according to the rules laid down fór the Courts of justice in the 
decision of Regular Appeals. (Reg. - ILI, 1828, Rules of Practice, 
section 35). The Special Commissioner might -propose either new 
rules of practice, or rules in modification of -the present rules. He 
would*transmit them to each of the Special Commissioners, who 
would record their sentiments, so that they might go up to Goyern- 
ment, accompanied by the observations of all the Commissioners, 
(Section 36). ; 
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- Eighteenth as regards Claims for rent-free lands, preferred by 
one private individual against another, or against Government. 
in 1793, Government ordained that all grants of land on Hooka- 
mee tenures, less in amount than a hundred bighas, should, if 
resumed, belong to the zemindar; and that the zemindar was to 
institute a suit for the recovery of it in the civil Court; and that if 
he subjected such land to assessment without a decree, he would be 
liable to damages. (Reg. XIX, 1793, section 11). 
it was ordered in 1819 that all such suits preferred in a 
Court of Judicature by proprietors, etc., to the rent of lands under 
1090 bighas held free of assessment within their estates, 
or of individuals to hold lands free of assessment, should be 
referred to the Collectors; but that the claim might 
be preferred at once to the Collector. The plaintiff 
was to state the particulars of his claim and the grounds ot it, 
and the petition of plaint was to be on the usual stamped paper 
(Reg II, 1819, section 30, Cl.-1). Such suits being thus referred 
to the Collector, could not be enteriained by Sudder Ameens or 
Moonsiffs. (Cir. Ord. No. 95, Aug. 30, 1833) he Collec:or, on 
receiving such a petition, was to serve a notice on the detendant 
with a statement of the demand, and desire him to attend within 
one month, personally or by vakeel, and to produce the sunnuds 
on which he held the lands or claimed them free of assessment, 
(Reg. 1I, 1819, section 30, Cl. 2). The defendant having appeared 
and delivered his deeds, the Collector was to allow the claimant 
to inspect them and give him seven days to put in a statement of 
the grounds (in reference to the doc.iments) on wh.ch he consider- 
ed the tenure invalid, and the lands liable to assessment, together 
with his documents. (Section 30 Cl. 3). The claimant having 
delivered his statement and documents, the Collector was to inves- 
tigate and decide the case as he did when he proposed to assess 
lands for Government (Reg II, 1819, section $0, Cl.4). The 
same rule was to apply regarding stamps on summoning witnesses 
and filing exhibits as for suits instituted in the Zillah Courts. 
(Section 30, Cl. 5). If Goverhment was not a party to the suit, 
and it had been -referred from the Civil Court, the Collector, on 
closing his proceedings, was to transmit them with all the docu- 
ments and his opinion, to the Court, and the Court was to decide 
the case, calling, if necessary, for. further documents, but no ssuonud 
or documentary evidence not delivered in to the Collector was to 
be received in the civil Court except the omission was satisfactorily 
explained. (Section 30 Cl. 6). In cases preferred directly to the 
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Collector, either party dissatisfied with his decision, might appeal 
to the civil Court ona Rupee stamp, in not more than three months, 
unless good reason was shewn for the delay. (Section 30, Cl. 7). 
The Judge, on receiving the petition, was to require of the Collec- 
tor all the proceedings and documerits and investigate and ‘decide 
it, as if instituted before him originally. (Section 30, Cl. 8). In cases 
in which Government was the defendant, or in which the revenue 
of the lands claimed; formed part of'an estate liable to variable: 
assessment, the Collector was to submit his proceedings when closed, 
to the Board of Revenue, for their decision. - If it was a case re- 
ferred from the éivil Court, the Collector was to postpone his retura 
to the reference, till the Board’s orders were received. If the 
claim had been preferred to the Collector originally, ‘the civil 
Courts were not to’ interfere till the Board’s reply arrived. “The 
Board's decision was to be sent in a Persian Roobukaree’ to the 
Collector. -If the case had been originally preferred to the Collec- 
tor, the party dissatisfied with the Board’s decision, might appeal to 
the proper Court in three months from the time the decision was 
given to him or his Vakeel, or the Boatd’s Roobukaree had been 
brought on the Collector's records (section 30, Cl. 9). If the appeal 
was not made in three months or good reason was not given for the 
delay, the Board’s decisio ı was to bə carried into effect, on the 
application of the successful party, by the Courts of Judicature 
(section 30, Cl. ro). Where the right of resuming the revenue of 
free lands, or of recovering possession, under such a tenure, of lands 
subjected to assessme it, was adjudged by the Revenue Authoritiés, 
the Lourts were to execute the decision, notwithstanding the appeal, 
unless the party gave good security for paying the mesne profits. - 
(section 30, Cl. 11) In cases appealed from the Revenue Autho- : 
rities and decided by the civil Courts, whether the claim was 
originally preferred to the Courts or Collectors, a special appeal - 
only was allowed to the Superior Courts, except in cases’ of appeal - 
tó the King in Council. Such appeals were'to be regulated by sec- : 
tion 26 of the Regulation (section 30, Cl. ra). In 1832, it was en- 
acted that the Special Appeal from the decision of: the civil Court. 
was to lie to the Sudder Dewany Adalat‘after Reg. V of 1832 had 
been introduced into a district. (Reg. VII, 1832, ‘section 13). aie 
When an individual instituted a claim against Government to ~ 
hold lands free of assessment, on a Hookamee tenure, the Collector - 
was to defend it. If Government was cast; or the Collector was dis-'' 
satisfied with the decree, the rules laid down in section 30; Reg. 
XIV; 1793 were to be applicable to the case; only that the cause 
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was to be carried on at the expense of Government. If the Board 
did not think fit to order an appeal, their reasons ‘were to be stated 
to. the Governor-General, -who was to direct the cause to be appealed 
or not, (Reg. XIX, 1793, section 15). The same tule was laid 
down with regard to claims .by individuals to hold lands free of 


assessment on Badshahee tenures (Reg. XXX VII, 1793, section 10). 


In the year 1825, it was ordained in reference to persons claim- 
ing to hold a land exempt from Revenue, that the party should 
deliver to the Collector with the plaint, all sunnuds and writings; 
and specify in the petition the particulars required to be registered 
by existing rules relative to registry and tha grounds of the claim. If 
the claim involved only the interest of Government,: the Collector 
was to investigate it without delay, after giving eight days’ notice to 
the party. If the claim was against any person singly, or jointly with 
Government, the Collector was to give him a month’s notice, requir- 
ing him or his Vakeel to attend with any papers or evidence in 
denial of the claim. ‘On appearing, he was to be allowed to inspect 
the complainant’s plaint and documents, and to be required to give 
in his objections in seven days. The only pleadings required were 
the plaint and answer, but the Collector might receive subsidiary 
pleadings, The Collector was to give eight days’ notice to the 
parties, and investigate the case as soon as possible. When the 
parties signified by written I[krarnama their desire to have an imme: 
Gi-te decision, (whether the case originated ina claim on behall of 
Government, or at the suit of an individual, and whether the Collec- 
tor’s proceedings were held under Reg. IL,. 1819, or any other 
Regulation), the Collector might proceed forthwith to investigate it, 
without any formal summons or notice. a IK, eae section 5, 
Cl. rr). 

. It was subsequently ordered that the. provisions of Reg.” II, 
1828, were not to extend the cases under Reg. IT, 1819, section 30, 
save when they involved the right of Government to assess all or any 
portion of the jands on which the suit was brought. In such cases, 
in which Government was a party, the Collector, whether the suit was 
instituted before him or referred to him, was to investigate and decide 
it in the mode prescribed in section 4, Reg. III, 1828, tha’ several 
clauses of which were to be held to apply to such suits. But in all 
other cases, in which Governmest was not a party,..he was to act 
under Reg. II, 1819, section 39 and to decide according to that 
Regulation and its modifications.in Reg. IX, 1825, section 5 (Reg. 
ILI, 1828, section 5). | ae 

-Ciaims under section 30, Reg, DI, 1819, between: individuals 
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respecting the rent of free lands were to be decided by the ordinary 
Revenue Authorities and not to be referred to the Special Deputy 
Collector (Cir. Ord. No. 23, April 18, 1837).- And, generally cases 
under’ Reg. II, 1819, section 30 were declared not to be within the 
province of the Special Deputy Collector, and all duties under- that 


«section were to be retained by the Collector (Cir. Ord. No. 30, May 


9, 1837). Ona reference from the Commissioner of Bauleah it 
was also ruled, that suits for the resumption of lands, under grants 
of less than roo bighas in permanently ‘assessed estates, of . which 
Government had become proprietor by purchase were to be decided 
by the Collector under Reg. Il, 1819, section 30, and not referred 
to the Resumption officers (Cir. Ord. No. 69, Aug. 14, 1837). And, 
when such lands within roo bighas, came under the cognizance. of 
the Settlement officers, as being included within an estate which 
had become Government property, it was forbidden to mike a 
separate settlement statement of them, but the juma was to be in- 
cluded in the gross assets of the estate to which they belonged, 
when that settlement was concluded and submitted to Government. 
(Cir. Ord. No. 77, Sept. 22, 1837). 

Ninetcenth as Regards Rent-free lands held by independent chiefs. 

When an independent chief held only an ordinary rent-free 
tenure, his title was not to be lightly called ia question, and the in- 
vestigation of its validity was to be conducted by the Political not- 
the Revenue Authorities. (Cir. Ord. No. a9, Aug. 12, 1840). 

The analysis given above furnishes an accurate review of the 
course of the proceeding adopted by the revenue authorities, pre 
paratory to an enquiry and culminating in a decision regarding the 
liability of resumed lands to be subjected to assessment. Ifa 
Collector believes that lands lying within the sphere of his official 
control are liable to assessment, he “can obtain authority from the 
Board to enter on an investigation. He can thereupon require 
the person concerned to attend and to produce all relevant docu-. 
ments. An elaborate method is provided for service of notice or 
proclamation, as the case may be, so as to make evasion impracti- 
cable. The Collector is thereafter ‘enjoined to institute a full and 
particular enquiry into the circumstances and condition of the land, 
‘supposed to be liable to-assessment, at the period of the Decennial 
Settlement or alluvial formation. In order that this may be effect- 
ed, the Collector may cause a survey or measurement, summon 
keepers of accounts, examine them on oath, and Scrutinise their 
papers. The Collector rnay adopt the same procedure in respect 
of proprietors and farmers and enforce penalties on all persons for 
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contumacy. This is supplemented by the remarkable provision 
that papers not produced at this stage shall not be received in 
evidence’ in Courts of justice in suits instituted to contest the deci- 
sion of the revenue authorities. The Collector is expected to 


examine all papers produced and to record the depositions of wit- for india’ in Council. 


nesses in judicial form. .At the close of the proceedings, the 
Collector is required to record his opinion, with statement of rea- 
sons, for submission. to the Board of Revenue. ‘The Board hears 
the: person concerned and then records the final decision upon the 
question of liability to assessment. The Board then proceeds to 
assess the amount of revenue leviable, on the principles of the 
general regulations and on such information as may be procurable. 
Then follows what may seem the most oppressive of all provisions, 
namely, the- immediate enforcement of the new demand. The 
person affected must furnish responsible security and engage to 
institute a suit to try the justness cf the demand, if he does not 
accept the decision and yet desires to remain in possession as 
before. If he fails to give security or to institute a suit within the 
prescribed time, he may be deprived of possession. But he may 
sue at any time within one year from the date of receipt of informa- 
tion of the decision of the Board, and he is given a right of appeal 
to the Sudder Diwani Adalat. The provision in section 24 is 
thus the culmination of a carefully framed and elaborated system 
for investigation of the liability of unassessed land to be assessed 
with revenue. It is plainly impossible for such a provision to be 
transplanted into an entirely different plan of enquiry, such 
as was initiated by the legislation of 1847. Section r of Act 
IX of 1847 enacts that such parts of the Regulations of 
the Bengal Code as established tribunals and prescribed 
rules of procedure for investigations regarding the liability to 
assessment of lands gained from the sea or from rivers by alluvion 
or dereliction, or regarding the right of Governmeht to the owner- 
ship thereof, shall, from the date of passing of the Act, that is, 8th 
May, 1847, cease to have effect within the Provinces of Bengal, 
Bihar and Orissa ;:and all suth investigations pending before the 
Collectors and Deputy Collectors in the said Provinces, at the said 
date, shall forthwith be discontinued ; and no measures shall here- 
after ) @ii ene: celeste oscortinn 
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Civil. Prima facie, -these provisions include section 24, which, as we have 
TN seen, hinges on section 22, which, in its turn, is dependent on and 
Pear s inseparably associated with the rules embodied in sections 5 to ar, 

v. This view is confirmed, when we examine the otber provisions of 


lin oF Stale Act IK of 1847. They were analysed by Lord Herschell in his 


for India in Council. 

Moohenjee 9. judgment-in Secretary of State v. Fakamidunnissa (1) which affirm- 
paka, ed the decision of the majority of the Full Bench in Fakamidunni- 
ssa v. Secretary of State (2); which had overruled in part the deci: 
sion of ,Wilson. J, in Sarat Sundari v. Secretury of State(3). The 
effect of Act IX of 1847 was also examined recently in the cases 
of Sreenath Roy v. Secretary of State (4), and Saudamini v. Secre- 

tary of State (5). 

Bric fly stated, Act IX of 1847 was framed with a view to subs- 
titute, in cases of assessment of alluvial lands, a simpler procedure 
than that embodied in Reg. II of 1819, which was intended to 
apply, in the main, to resumption of lands held free of assessment, 
without the sanction of the proper authorities or under illegal or 
invalid tenures. Section 3 empowers the Government to. direct 
new sutveys of riparian lands, and provides as follows : 

“ Within the said provinces it. shall be lawful for the Govern: 
ment of Bengal, in all districts or parts of districts of which a reve- 
nue-survey may have been or may hereafter be completed and. 
approved by Government, to direct from time to time, whenevcr 
ten years from the approval of any such survey shall have expired, 
a new survey of lands on the banks of rivers and on the shores of 
the sea, in order to ascertain the changes that may have taken 
place since the date of the-last previous survey, and to cause new 
maps to be made according to such new survey.” l 

Section 4 lays down that the approval of the revenue surveys 
of districts or parts of districts which may be hereafter surveyed, 
shall be deemed to have taken place on such day as may be speci: . 
fied as the day of*such approval in the Calcutta Gazette. Sections 
5 and 6 deal, respectively, with the question of deduction from 
jama of estates from which ‘lands have been washed away,.and the 
question of the assessment of increments to revenue paying estates. .. 
Section.6 which is relevant, in the case before us, provides as 
follows : - 


Vou. XXXIX.] HIGH COURT. 


become derelict of the’sea or a river; for it would be a contradic- 


tion in terms to maintain that such land had been ‘added’ to the ` 
estate to which they already belonged. Lord Herschell then refers - 
to section 5 which deals with the question of deduction from jama’ 


of estates frora which lands have been washed away, and points out 
that the Act provides no machinery for making such abatement 
“ where the land was covered with water at the. time of the original 
survey ; it is only “ when on inspection of the new map” it appears 
that land has been washed away that there is any legislative autho- 
rity for making an abatement. These remarks apply equally to a 
case under section 6, and it is only when on inspection of the new 
map it appears that land has been added, that there is legislative 
authority for assessment of additional revenue. Lord Herschell 
finally adds that it would be an erroneous interpretation of Act 1X 
of 1847 to hold thaf it rendered-the Board of Revenue supreme and 
enabled them to make valid and effectual a proceeding on their 
part which the law had declared to be wholly illegal and invalid. 
itis manifest from what has been just stated that the proce- 
dure contemplated by Act IX of 1847 is fundamentally different 
from that provided by Reg. II of 1819. The change had been 
rendered feasible, chiefly by reason of the progress of the survey 
operations throughout the province. The survey operations con- 
ducted by Major Rennell had not been undertaken for revenue 
purposes, and it was only during the first half of the nineteenth 
Century that surveys of different types (Khasra, Thakbust and 
Revénue) were systematically carried out, with a view to define 
every estate on the Collector’s rent roll and to determine the rela- 
tion of land to jama or’ revenue by the ascertainment of the areas 
and boundaries of estates or mehals. The system of assessment 
inaugurated in 1847 could not have been even contemplated in 1819. 
Two such systems, so radically distinct in conception, cannot possi- 
bly be amalgamated, and I cannot persuade myself to hold that 
itis a correct “method of judicial interpretation of two statutes, 
framed on fundamentally different ines, to engraft a provision from 
the one upon the other. The impossibility of the attempt becomes 
patent when the terms of section 24 are closely scrutinised- In 
a proceeding under Act IX of 1947, how can there be a person 
who has failed to give security or to institute a suit within ten days 
from the date of the deed of security ? How can there be a person 
who has received intimation of the decision of the Board of Reve- 
nue, which is the fruit of the elaborate enquiry prescribed by the 
Regulation ? In my opioion, section 24 is entirely inappropriate 
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and inapplicable in the case of proceedings under Act IX of 18475; 
it is dead in relation to ‘assessment made under the statute. This 
point did not and could not arise on the facts established in 
_ Fahaimidunnissa v. Secretary of State (1); and Lam not impressed 
by the endeavour to vitalise section 24, by reference to isolated 
expressions or passages from the judgment of the Full Bench or ‘of 
the Judicial Committee. Nor do I feel pressed by section 31. 
of Reg. 1I of 1819 which merely embodies a declaration in the 
nature of a pacifying assuiance to zemindars that there was no 
sinister intention on the part of Government to imperil the rights 
guaranteed to them at the Permanent Settlement. After the most 
anxious consideraon of the subject, I- see no escape from the 
conc'usion that the decision in Frafulla v. Secretary of State (2) 
as to the applicability of section 24 of Reg. [I df'18r9 does not 
give full and true effect to section 1 of Act IX of 1847. This is 
conclusively established when an attempt is made to apply the 
terms of section 24 of Reg. II of 1819 to proceedings, which, like 
those before us, have been conducted in’ conformity with the 
requirements of Act IX of 1847. In my judgment, section 24 does 
not bar this suit. 

The result follows that the decree made by the Subordinate 
Judge must be reversed, and the suit remanded to him for trial ‘on 
the merits. The plaintiffs are entitled to their costs (other than 
the court fees on the plaint) before the Subordinate Judge both 
before and after remand ; they are also entitled to their costs in 
this Court, both of the hearing before Woodroffe and Walmsley, 
JJ. and befure ihis Bench. 

Under section 13 of the Court-Fees Act, the appellants are 
entitled to a refund of the court-fees paid on the memorandum’ of 
appeal, l 

The costs ef the trial in the Court below after remand (including -` 
the court-fees on the plaint) will be in the discretion of that Court. . 

Rankin J:—This suit was crought in 1915 fora declaration 
that certain lands are comprised within a permanently settled estate . 
and a:e not liable to be assessed to additional revenue under the pro- 
visions of Act IX of 1847. In 1918 the suit was dismissed by the - 
Subordinate Judge on the ground of limitation but on appeal to 
this Court this decree was in 1921 reversed on the ground that 
enquiry into the facts necessary for the determination of that 
question had not been made. The Subordinate Judge-had thought 

(3) (1889): L. R. 171. A. go; LL, R 17 Calc. 590. i 

(2) (1920, 24 C. W. N., 813. 
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the suit to be barred by Art. 14 of the schedule to ihe Limitation 
Act but in r921 a further contention was mooted on appeal—viz., 
that the suit was barred by section 24 of Regulation II of 1819. In 
remanding the suit this Court stated that the Judge if he thought 
fit might take in the first instance such evidence only as affected 
the question of limitation. This is the course which has been 
followed and after taking such evidence the trial Court has nega- 
tived the plea under Art. 14 but has upheld the plea under the 
Regulation. Once again therefore the suit has been dismissed on 
a preliminary point. The merits have at no time been investi- 
gated or determined. 

If the plea under the Regulation fails the case must go back 
for trial ; the learned vakil appearing on behalf of the Secretary 
of State has not claimed to be able to support the decree now under 
appeal by means of Art. 14. 

The facts which ground the objection to the plaintiffs’ right to 
sue are these :—that the assessment of an additional sum of 
Rs. 1949 was approved by the Board of Revenue on 28th Novem- 
ber, rgr2 and that on 15th March, 1913 a notice bearing date zoth 
February 1913 was served upon an officer of the plaintiffs inform- 
ing them of this assessment. ‘The contention is that by section 24 
of Regulation 1I of 1819 the plaintiff is required to bring his suit 
within one year from the notice and that the present suit instituted 
on 29th June 1915 is therefore out of time. 

Of the answers made by the leaned vakil for the appellants I 
will in the first instance confine myself to two. Stated as boldly 
as possible they are (1) that section 24 of the Regulation of 1819 
does not in law apply to this case (2) that even it did, the Regula- 
tion has not in fact been in this case acted upon by the Revenue 
authorities : the letter of 28th November 1914 is not such a decision 
as is contemplated by section 24; and the notice of 5th March 
- 1913 is not such a notice as is thereby made the starting point of a 
period of limitation. 

The lands upon which the plaintiffs have been required to pay 
additional revenue are chav lands on the bank of the River Bari- 
sal and the assessment proceedings have been conducted through- 
- out in professed compliance with Act IX of 1847. The assessment 
complained-of has been made upon the basis that the land has 
been gained from the river by alluvion, The case comes admitted- 
ly within the provisions of section 1 of the Act and no measures for 
the assessment of these lands would be lawful unless taken under 
the previsions of that Act. 
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Now the only measures authorised by the Act relate to cases in 
which a revenue survey has previously been completed and approv- 
ed ; and in such cases after an interval of ten years a new survey 
map may be made and new maps prepared. If when that has 
been done it appears to the revenue authorities on inspection of 
such new map that land has been added, they are required without 
delay to assess the same with a revenue according to the rules in 
force for assessing alluvial increments and to report their proceed- 
ings to the Board of Revenue whose orders thereupon shall be 
final. : : 
This Act has been described as a Procedure Act : Pakamidan- 
nissa’s case (1). The procedure adopted under it in this case com- 
menced with a notification of znd October rgoo under. which a 
new map was prepared in the course of the District Settlement 
operations conducted under Ch. X of the Bengal Tenancy Act. 
In December 1911 proceedings were commenced for the assess- 
ment of additional revenue upon 558 acres—the area which appear- 
ed to the revenue authorities to have been gained from the river 
by alluvion. The revenue authorities on 20th March 1912 reported 
to the Board that the land should be assessed at a sum of Rs. 1949. 
On 28th November 1912 the Board by letter gave their- approval. 
On the 5th March 1913 the plaintiffs were informed of this approval 
and told that the sum of Rs. 1949 would be realised from them. 

I will take it for the sake of argument. that the plaintiffs can 
make out no grievance as regards procedure. Their case on that 
assumption stands thus :—that the procedure provided by Act IX 
of 1847 has been applied to certain land already settled in perpe- 
tuity with them: that in this respect alone and solely for this 
reason the proceedings and assessment in which they resulted 
were ultra vires and illegal : and that against excess of jurisdiction 
in civil Court will not omit to give relief. 

The answer made by the Secretary of State is that Regulation 
II of 1819 limits the plaintiffs‘ right to seek relief and turn there- 
fore to examine it. The Regulation was and ‘still isthe general 
law as regards assessment proceedings: the Act of 1847 having 
withdrawn alluvial accretions from its scope so far as regards tri- 
bunals and rules of procedure. The Regulation still applies 
(inter alia) to two subject-matters which since it came into force 
have.lost much of their importance—the case of lands held as ‘free 
of revenue but under an invalid title-to that character, and lands 
not included within any permanently settled estate and for which 

(1) (1886) I. L. R. 14 Cale. 67 (87-8). a 2 
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no assessment has in fact been made. Though section 8 of the 
Regulation contains’a special power to cause a survey or measure- 
ment to be made the proceedings prescribed by the Regulation are 
in no way dependent upon the existence of any previous survey or 


maps, nor do they necessarily involve the exercise of the power ; 


given by section 8. 

Under the Regulation, the Collector having received from the 
Board of Revenue authority to enter on an investigation calls 
before him by a notice the party whose lands it is proposed to 
assess and demands the production of all instruments of title. He 
then proceeds to a full and particular inquiry ‘into the circumstan- 
ces and condition of the land in question at the period of the 
decennial settlement and (prior to 1847) in cases of alluvion land 
into the period of its formation. For this purpose he is armed 
with very summary powers to compel discovery of accounts and 
other writings. In addition section 13 provides that documents 
not produced to the Collector shall not be received in evidence 
in any suit brought to contest the decision of the revenue authori- 
ties except on proof of special excuse. ‘The Collector on receiv- 
ing from the party his title-deeds has to give him a statement of 


the grounds on which his land may appear liable to assessment 


with copies of all documents on which this opinion may be founded. 
The party is to give a written answer in seven days: evidence is 
then to be taken in his presence and with facilities for inspection 
by the party of all documents. The opinion of the Collector is 
then to be recorded by him in a robukari detailing the grounds on 
which it is founded. A copy is to be furnished to the party and 
the proceedings are to be forwarded tothe Board. The Board 
after ample notice to the party is réquired to hear the party if he so 
desires: its opinion is to be recorded in a robukari of which the 
party is entitled to a copy. These robukaris are required to contain 
a. distinct statement of the subject-matter, grounds of decision. 
names of witnesses and titles of exhibits. 

This takes us to section 21 of the Regulation which shows that 
the proceedings so far have resulted in an investigation of the case 
and a decision upon the question whether lands are liable to assess-. 
ment. If the Board’s finding is that there: shall be no assessment, 
the party in the absence of fraud is given the important right to 
have this decision treated as final. i 

Ifthe Board declares that the lands are liable to assessment, 
the Collector is required by sections 21 and 23 first to inform the 
party of the decision of the Board and then subject to a right in the 
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party to obtain a suspension of further proceedings by giving secu- 
rity within r4 days and bringing a suit within ro days thereafter to 
carry into effect the Board’s decision by ascertaining the limits of 
the land, fixing an assessment and enforcing that assessment as 
final by dispossessing the party object'ng to take settlement there- 
under. In mitigation of the stringency and peremtoriness of these 
provisions it is provided by section 24 as follows: “ Persons whose 
lands may bë assessed either on failure to give security or to ins- 
titute a suit within the prescribed time sha!l nevertheless be enti- 
tled to sue any time within one year from the date of their being 
informed of the Board’s decision ; but after the above period shall 
have elapsed the decision of the Board shall be final and conclu- 
sive.” Passing over the proviso to this section we come next to a 
provision with reference to suits brought to contest the liability “to 
assessment in the District Court. This grants a right of appeal to 
the Sadar Diwani Adalat on the terms that such appeal shall not 
be admitted unless upon a perusal of the lower Court’s decree and 
the Board’s final robukari the decision should appear doubtful or 
erroneous, 

The intervening amendments of the Regulations complicate the 
matter to some extent but the course of legislation prior to 1847 
has been described succinctly by Sir Arthur Wilson in delivering 
the judgment of the Full Bench in /ztamidannissa's case (1): Regu- 
lation [II of 1828 was an attempt to render more peremptory still 
the decisions of the Board as to liability to assessment. The 
actual assessment was not to be delayed in any case. Landholders 
were to be dispossessed pending suit unless they engaged to pay 
the assessment meanwhile : mere security to ensure payment in case 
they should ultimately be held liable was not enough. Suits were 
in the civil Courts to be treated as appeals, no further evidence 
being taken except for special reason : that -is to say they were to be 
decided on the materials furnished by the original record of the 
proceedings of the Board: the appellant stating ‘his objections in 
writing and the Board giving its reply. 

If now one asks oneself what these provisions have to do with 
a proceeding under Act 1X of 1847 ths answer appears to be that — 
they have nothing to do with it whatever. In fact in the present 
case the procedure has been out of all relation to these provisions 
and for the best of reasons—namely beciuse as regards char lands 
section 1 of the Act of 1847 abolished such parts of the Regulations 
as establish tribunals and prescribe rules of procedure for 


(1) (1886) i, L. R. 14 Cale. 67. 
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investigations regarding the liability to assessment. I do not doubt 
that much excellent investigation has taken place but the Collector 
never held any such proceedings as are referred to in sections 5 to 
20 of the Regulation of 1316. He never issued a robukari under 
section 20 and the Board never issued a robukari under section 21 
dealing as therein provided with the question of liability “to assess- 
ment. On the contrary the proceedings in this case commence 
so far as the plaintiffs are concern:d with the document of zoth 
December rrr which recites that on an inspection of the new map 
it appears that 558 acres have been added to plaintiffs’ estate and 
that the said land will now be assessed accordingly. The report 
of 20th March 1912 shows that this was intended as the initiation of 
a proceeding under Act IX of- 1847 and Act XXXI of 1858. No 
One supposes that on receipt of notice of this document or of any 
other document in this case the plaintiffs were obliged to give secu- 
rity and bring a suit in ten days thereafter on pain uf being dis- 
possessed. It would be plainly extravagant to say that in this suit 
documents tendered in evidence by the plaintiff could be rejected 
because they were not laid before the Collector ; or that an appeal 
in this suit could be summarily rejected upon a perusal of the 
decree and the Board’s letter of 28th November, 1912. But for opi- 
nion to the contrary I should have thought it equally impossible 
to maintain that this suit is tu be conducted as an appeal and 
decided upon the materials before the Board of Revenue. The 
investigation from which the limited and special right of appeal 
arises has never at any time taken place. 

What then can section 24 have to do with this case, and why 
should it be applied in particular to the notice given on sth March 
19t3? Itisa remedy given to mitigate the summary execution 
of a different kind of decision which was to be arrived at under 
many safeguards as the result of proceedings altogether different. 
It is a small but important cog in machinery which has been al- 
together scrapped in favour of more modern machinery. 

Tt may assist in clearness to refer shortly to the business 
meaning of the improvement introduced by the Act of 1847. One 
of the defects of the Permanent Settlement was that it was. not based 
on any survey or measurement of the lands. The preamble to 
Reg H of 1819 shows the difficulties experienced by Government 
in bringing under settlement lands outside the limits Of settled 
estates particularly in view of the difficulty in ascertaining boun- 
daries and in the presence of many unfounded claims to hold land 
free of revenue. The preamble declares the right of Government 


SHF 
@ 3 oP < 
3 wis 


Secretary of State 
for India in Council 


Rankin, F. 


' te ’ “ i P Gi "v t, 
505, THE CALCUTTA LAW JOURNAL. (VoL. XXXIX. 


se to assess all lands not already settled and no: held free of assess- 

1923. ment under a valid title, Atthe same time it formally renounces 
e wae . Im 

Peary all claim on the part of Government to additional revenue from 


nee H ES lands included in estates at the time of previous settlement, The 
for India in Council. first mentioned intention is carried out by section 3 : the second by 
Rankin, 7. section 37." Apart from the beginning and the end of the Regulation, 
mame all the rest of it deals with the question of determining the liability 
to assessment. This was pointed out by Sir Arthur Wilson in the 
case of Hahamsidannissa v, Secretary of State (1) already cited. Now 
to decide as to liability in the absence of a previous survey meant 
local enquiry involving considerable harassment to every body and 
the enquiry when made, by measurement with Field Books, by . 
reference to such boun lary marks as trees and houses was not 
seldom unsatisfactory as a record, for the purposes of later years. 
It must not be supposed that scientific surveys were unknown 
in Bengal indeed before the Permanent Settlement Major Rennel’s . 
survey in Eastern Bengal had taken place. Still, th: enquiry as to 
liability was a matter of great difficulty. It was also a matter of 
enormous inportance: throughout the first half of the nineteenth 
century the public revenue was very much increased by bringing 
under settlement lands which had escaped assessment for one reason 
or another. The Regulation of 1828 shows that suits to contest the 
question of liability were congesting the civil Courts and the delay 
in deciding them was causing so great a loss of revenue that 
landholders were made to pay even pending suit, By 1847 how- - 
ever two things had happened—the particular case of char lands had . 
a greater relative importance and it was now reasonable to look 
forward in their case toa more scientific method based on survey —~ 
a method specially necessary for such lands., In their case therefore 
it was possible to provide that proceedings should only be taken 
when it was possible to start at a stage which avoided the old local 
enquiry as to liability, so “difficult and troublesome to all parties 
concerned” (2). The Actof 1847 accordingly set free the local. 
revenue authorities to proceed straightway to an assessment. The 
actual fixing of the assessment is based not on a judicial decision 
as to liability but on an.executive or administrative order following 
upon an inspection of the map. There is no longer a trial and a 
“ preliminary decree” and the Draconian provisions designed to 
prevent interruption of the, proceedings by compelling appeals 
from the ““ preliminary decree” to be brought promptly after notice 
of such decree have no longer any operation. Before fixing the 
` (1) (1886) 1. L R. 14 Calc. 67 (81). (2) (1886) |. L. R, 14 Cale. 67 (75). 
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assessment the revenue authorities may take the greatest pains and 
doubtless do: in an ample and benevolent discretion they may 
hear all parties, listen to any evidence, peruse every document, 
scrutinise the maps and chittas, and take nothing for granted. 
But if the very special trial contemplated by Regulation II of r&r19 
is never held, they cannot claim for their decisionimposing an 
assessment, the detailed legal incidents annexed or attributed by 
the Regulation to the result of such a trial on the question of lias 
bility. As regards the particular incident of finality, there are 
positive reasons to rule out such aclaim. The safeguards carefully 
provided by the Regulation to take effect at the trial have a direct 
relation to the limits set as regards appeals to the civil Court. 
Compare for example the 6th clause of section 5, the 2nd clause 
of section 13, the r5th and 16th sections with the 3rd-clause of 
section 10 of Regulation [II of 1828. Or compare sections 20 and 
21 of 1819 with the zad clause of section 26, or with the 3rd 
clause of section 10 of 1828. Here there is a real correspondence: 
the one thing is enacted in view of the other, Finality under the 
Regulation is dealt with specifically, and it is nota one-sided 
finality. The 3rd clause of section 21 gives aright to the party: 
the rst clause of section 24 gives a conditional finality in favour of 
Government. Both, I may remark are given as regards the same 
thing—viz., the decision of a “tribunal” on the question of liability. 
Now the Act of 1847 makes its own provision as to finality and 
makes it as one would expectin the form applicable to adminis- 
trative orders (sections 5, 6 and 9). Prima facie administrative 
orders are intended to be made with regard to ascertained proprie» 
tory rights and will not interfere with their enjoyment. The basis 
of Act IX of 1847 is that with the aid of two maps they will in 
general be ascertainable by mere inspection. ý 

I respectfully dissent from the decision in Prafulla Nath Tagore 
v. Secretary of State (1). That decision rests, it seems to me, upon 
two propositions. /irs/, that “ an order under section 6 (of Act IX) 
corresponds with a decision’ of the Board under Reg. II declaring 
liability to assessment.” Secondly, that in Fakamidannissa’s 
case (2) the reference made to section 31 of the Regulation imports 
that section 24 as amended by section roof Reg III of 1828 is 
applicable to a suit brought to contest an assessment made under 
Act IX of 1847. 

Now if the latter proposition be correct it may be idle to cavil 
atthe former. An enactment may date from B. the period of 
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Civit. limitation which formerly ran from A. If it does so they may be 
1933. said to correspond. But if the contention be that they so correspond 
Peary in their own nature that B attracts to itself the terms of a restric- 


Us tive provision enacted with regard to A, then in-the present case 
Secretary of State 
for India in Council, it seems to be a sufficient answer that the identity is not nearly ‘so 
| Rankin, 5. remarkable as the differences : and that for the present purpose Vizu 
= {determination of the applicability of restrictions set to ` the time 
and manner of recourse to the civil Court—the iro omgi are as 
different as they well could be. 

. The decision in question was doubtless not interided-- to depénd 
on any argument from analogy. It is said that the Judicial. Com- 
mittee have rested the right to have recourse to the civil Courts on 
sections 22 and 24 of the Regulation of 1819; that they have done 
this indirectly by reference to section 31 which contains matter of 
recital only and does not give a right of suit in addition to the right 
of suit given by section z4. 

Now if this be so, it is not a little strange. In Fakamidannissa’s 
case (1) the suit was brought within a year and limitation was never 
mentioned. Before the Full Bench the proprietor contended that 
no land having been gained from the river the Revenue authorities 
had exceeded their powers. “ The Act has abolished by section t 
all the previous procedures for the judicial investigation of the ques- 
tion of liability to assessment : the civil Court therefore must try 
the question.” It was contended in reply that the Act had not 
abolished the power of the Board of Revenue to Investigate judi- 
cially the question of liability to assessment. That the Board had 
acted within its jurisdiction and thatits decision could not be 
challenged by civil suit inthe absence of any provision giving 
this right as is given in respect of island chars by section 7 (1). 


Before the Judicial Committee the Secretary of State contend- 
ed that under thesold procedure the right to take recourse to the 
civil Court was no absolute right : no right was given by the Act of 
1847 : the orders of the Board were final: and so there was no 
right of suit at all, The proprietor contended that the old : *proce- 
dure had been abolished and that the new Act had made no provi- 
sion at all as regards determining contested questions of liability and 
that accordingly these must be determined in the civil Court. on 

The judgment delivered by Lord Herschell may be safely read 
in the light- of the fact that from beginning to end ‘of ‘the case, 
although the plaintiff had sued in time on any view, he. never 
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claimed an express right of suit as given lo him by- the express 
words of section 24 of the old Regulation. By Reg. III of 1&28 the 
right of suit had been converted into a mere right of appeal.’ The 


plaintiff never troubled any Court with the contention “ the trial. 


Court has been abolished, I have never been before it, but I claim 
to exercise my right of appeal.” The whole question being whether 
the plaintiff had a right of suit at all, the answer of the Judicial 
Committee is now said to have been that he had the right of suit 
expressly given by section 24 and no other: and this decision is 
said to have been expressed indirectly by reference to sec- 
tion 31. 

Now the function of section 31 in the Regulation of 1819 is as 
already shown made clear by the preamble. Insistence on the 
right to resume unsettled lands, and the setting up, of elaborate pro- 
visions for investigation rendered it politic to make a declaration— 
“at .the same time formally to renounce all claim on the 
part of Government to additional revenue from lands ` which 
were included within the limits of estates ...... Whether on the plea 
of error or fraud or on any pretext whatever......” This is done 
by section 31. The section speaks as in 1819 and not as in 1847. 
It says that what was guaranteed at-the Permanent Settlement is not 
meant to be taken away and for the comfort of proprietors it points 
out that the civil Court still has the last word so that no one need be 
afraid. This is followed bya solemn declaration that any claims 
to upset the Permanent Settlement upon allegation of errors or fraud 
or anything else are wholly illegal and invalid. 


Tu the contention that since 1847 the proprietor has no right of 
suit at all it is a relevant and conclusive answer to say that the 
provisions of clause 31 are in no way repealed or affected by the 
Act of 1847—that is by the repeal of such parts of thé Regulations 
as establish tribunals and prescribe rules of procedure for investi- 
gations regarding liability to assessment. I take the ‘meaning to 
be that clause 3r can stand intact though machinery clauses are 
repealed guo ad char lands :not that clause 31 standing some in- 
apposite clauses are kept alive to be applied by analogy and that 
the plaintiff has an express right of quasi-appeal by suit which he 
never claimed. 


I say nothing as to the contention that the plaintiffs ‘are not 
within section 24 of the Regulation because they hold in howladari 
right and notwithstanding that in 1842 a permanent settlement was 
made with them on the-refusal of the zemindars to take settlement : 
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Nor need I consider the effect of their petition to the Board of 
Revenue for a revision of its decision. i ee EN 


It seems right on the whole to remand the ‘case for that investi- 
gation of its merits which it has awaited for eight years, `` l 


A. T. M. ‘ Appeal allowed : Case aa, 


ORIGINAL CIVIL 
Before Mr. Justice C._C. Ghose. 


"MAHARAJAH SIR MANINDRA CHANDRA NANDY 
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H. V. LOW AND CO. LTD. * 


Stay of action—Indian Arbitration Act (IX of 1899), Sec., 19—~Discretion— 


Leaning of Court——Investigation into grave charges of fraud. 


Under section 19 of the Indian Arbitration Act, the Court has a discretion in 
the matter of staying actions which it is bound to exercise judicially and in 
accordance with certain well-settled rules The prima facie leaning -of “the 
Court is to stay the action and leave the plaintiff to the tribunal to which 
he has agreed but -the Court may in its discretion, after considering all the 
circumstances of the case, refuse a stay on the ground that the matter in, dispute 
between the parties involve the investigation of grave charges of fraud and may 
hold that in such circumstances arbitration is not the "most suitable ‘method of 
determining the questions raised between the parties. | 


Application for stay of action by the Defendant Company, under 
the Indian Arbitration Act. 


The material facts appear from the judgment. 
Mr. Pugh and Mr. B. Basu for the Plaintiff. 
Sir B. C. Mitter, Messrs. N. N. Sircar and S 6. Bose for 
the Defendants. NA 
Tihe judgment of the Court was delivered by =. 
eApplication in the matter of Original Civil Suit No 477 of 1924. ` 


[Against this there was’ an appeal’ No. 76 of 1924 which was dismissed by 
Sanderson C. J- and Walmsley J. on 5-6-24. en Ed.) i , 
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C. C. Ghose, J :—These are two applications—one by the 
Maharajah of Kassimbazar for the appointment of a receiver for 
the purpose of realizing certain outstanding payments due from 
customers in respect of coal supplied from the collieries of Maha- 
rajah during the time of the Managing Agency of the defendant 
Company and up to the termination of the said agency on the 4th 
February, 1924, and for the purpose of taking charge of all books, 
papers, records and documents relating to the said collieries and 
now in the possession of the defendant Company, or in the alterna- 
tive, for an injunction to restrain the defendant Company their 
Directors, servants and agents, from realizing the said outstandings 
and the other by the defendant Company, for an order that all 
proceedings in this suit may be stayed to enable the matters in 
dispute and difference between the parties to be referred ‘to arbi- 
tration in terms of a certain agreement, dated the rst April, 1917. 
The grounds in support of the one application have been used as 


grounds in opposition to the other and by consent of parties the 


two applications have been heard together, it being understood 
that the user, by the defendant Company of the materials in the 
Maharajah’s application would not be construed. against the 
defendant Company as amounting to having taken a step in the 
proceeding within the meaning of section 19 of the Arbitration Act, 
In this judgment I will deal with the application under the Arbi- 
tration Act, 

The facts are as follows :—By an agreement made in writing and 
dated the 1st April, 1917, between the Maharajah of the one part 
and H. V. Low and J. H. Pattinson of the other part it was provid- 
ed that subject to the fulfilment of the terms and conditions there- 
Jin contained and on the part ofthe firm of H. V. Low & Co. 
Ltd., (of which Low and Pattinson were the partners) to be observ- 
ed and performed, the said firm were appointed managing agents 
of the Maharajah’s collieries for a period of 20 years and the said 
firm during the continuance of the said agreement were to have 
the sale absolute and unfettered control of the management and 
working of the said collieries. The said firm during the continuance 
of the said agreement were to use their best endeavours to raise the 
largest'possible amount of coal from the said collieries and to sell 
the same at the best available prices. The said firm were to be 
entitled to retain and be paid all working expenses, exclusive of 
freight payable in respect of the coal to be sold by the said firm. 
They were to be paid certain commission on all coal sold from the 
said collieries in manner provided for in clause rr of the said 
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agreement. By clause r2 of the said. agreement it was: provided 


that the. said firm should keep full and .correct accounts of the rais- . 


ings and despatches from the said collieries and should submit to 
the Maharajah monthly statements within a fortnight. after the .. 
expiry of the month and keep full and correct accounts of the sale ee 


of all coal from the Maharajzh’s collieries. It .was also agreed 


that the said firm should make up quarterly accounts and state: 


ments, showing the amount of coal raised and sold, and the price 


realized in respect of the same during each quarter and should ~ 


submit the said accounts to the plaintiff within one month from 
the expiration of a quarter and- should, at. the same time, remit to 


the plaintiff Maharajah the gross proceeds of all sales after deduct- . 
ing therefrom the- working costs and commission payable to-the . 


said firm and all other payments which by the terms of the said 


ta. 


agreement were to be at the expense of the Maharajah By the said . 


agreement the said firm undertook to raise from the said collieries 
a minimum monthly quantity of not less than 22,503 tons of steam 


coal, namely, 10,000 tons from the ekra. colliery and 12, 500 tons. 


from the other collieries and also undertook to Sell not less than 
the said quantity of a2, 500 tons of steam coal. . Lastly he said 
agreement contained following clause about arbitration namely 
“If any dispute shall at any time hereafter arise between the par- 


ties hereto touching or concerning these presents, or any matter `. 
or thing lerein contained, the same shall be submitted. to the. 
arbitration of two arbitrators or their. umpire in accordance with’ 
the provisions of the Indian Arbitration Act.of 1899 or any statu-. 
tory modification or re-enactment thereof for the time being in. 
force.” In the year 1919, the defendant Company was incorporated- . 
as a private Limited Company (the date of the incorporation is the 


t4th April 1919) and the défendant Company took over the said 


managing agency agreement from the said firm with all the terms- 


and conditions thtreof and continued to. work under the said 
agreement as .the managing agent of the Maharajah’s collieries. 


The Mahatajah’s consent to the transfer of the managing agency: 


tothe Defendant Company appearsfrom a letter dated the 6th , 


May, rgtg, from the Chief Secretary to the Maharajah to Messrs, 


H. V. Low & Co. It appears that accounts and statements have. . 


"been rendered by the said firm and afterwards by the defendant - 


Company and payments have been made by ‘them respectively in. 


accordance with such accounts. On the a7th June,. 1921, the. 


defendant Company forwarded to the Maharajah a statement show- 
ing the quantities of coal sold for 1gat-a2. This statement is 
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Exhibit.B, to the affidavit of. J. H. Pattinson, sworn on the 8th 
March, 1924. The Maharajah by his letter dated the 29th June, 
1921, expressed his surprise that Ekra coal (Ekra being one of his 
collieries) should have been sold at Rs. 4-8 per ton, for the period 
1921 to 1924 and he thereupon returned the said statement for 
corrections. On the goth June, 1921, a corrected statement was 
sent by the defendant Company to the Maharajah. This last 
statement is Exhibit Ar, to the affidavit of Mr Lyall, sworn on the 
25th February, 1924. The Maharajah’s case is that the defendant 
Company informed him by the said statement that the coal from 
his collieries had been sold by the defendant Company as- his 
agents to certain Railway Companies, namely the Burmah Railways, 
the Madras and the Southern Maharatta Railway and the Ceylon 
Government Railway, at the following rates :— 


1922-23 1923-24 -1924-25 


7 per.ton per ton per ton 
Ekra ai aes aes 8-12 - 9-8 * 10-4 
South East Baraboni ise 9-3 10-4 I1-0 
Begonia ... ET ses 9-8 10-4 I1-0 


The. Maharajah states that these were equivalent to the rates 


for the same or similar coal sold to other Railways F.O.R. for- 


rail born coal. The contracts with the said Railway Companies 
which were three in number were negotiated and arranged on 
behalf of the said Railways by one R. W., Church, who was Chief 
Mining Engineer to the Railway Board in or about the month of 
January, 1921. The said Mr. Church was during the year 1923, 
extradited from England to India in connection with certain charges 
arising out of his dealings with the defendant Company, in connec- 
tion with the said three contracts with- the said three Railway Com- 
panies and was placed on his trial before the Chief Presidency 
Magistrate, Calcutta. The trial was completed and the evidence 
therein was published but the said Mr. Church @ied before the 
Chief Presidency Magistrate was able to give his decision. Church’s 
death took place in or about the month November, 1923. It is 
alleged on. behalf of the Maharajah that in the course of the trial 
of Church, evidence was given that by the contracts with the said 
three Railways the.defendant Company agreed to supply to the 
said Railways F. O. B., Kidderpore certain quantities of coal from 
the Maharajah’s collieries Ekra, South-East Baraboni and Begonia 
and from certain other collieries not belonging to the Maharajah 
during a period of 3 years, commencing from the 1st April, 1922, 
and ending on the gist March, 1925. The total tonnage to be 
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supplied from each colliery belonging to the Maharajah during | 
each of the 3 years, was approximately as follows, namely :— 


Ekra ous ga 54000 tons yearly. 
south East Baraboni sii 73000; do. 
Begonia söi pk 12500 do, 


And the price at which the coal from the said three collieries 
was to be supplied to the said 3 Railways was Rs. 17-1 per ton 
during the first year, 17-13 per ton during the second year and 
Rs. 18-9 during the third year, such prices not to include any 
increase in railway freight and Port charges in force after January, 
1921. In October, 1923, Mr. Lyall, who is a member of the Indian 
Civil Service, now on leave preparatory to ret‘rement, was with the 
sanction of Government appointed by the Maharajah, Goneral Mana- 
ger of his estates. He proczeded to make enquiries about the 
Mahartajah’s properties and his attention was drawn to the evidence 
which had been adduced during the trial of the said Mr. Church. 
Mr. Lyall states in his affidavit that he ascertained that after deduct- 
ing railway freight and Port and River charges actually incurred 
in respect of the coal so supplied ani after deducting all charges 
and commissions provided for in the sail managing agency 
agreement, the defendant Company had been and were, unknown 
to the Maharajah making a large profit in respect of the said con- 
tracts with the said Railways and that the Defendant Company had 


‘concealed from the plaintiff the said profit and had appropriated 


and retained and were appropriating and retaininz the said profit 
to their own use and benefit, such profit being” payable to the 
Maharajah in terms of the said managing agency agreement, Mr. 
Lyall further states that he caused the accounts in respect of the 
coal supplied from the Maharajah’s collieries to the said three 
Railway Companies to be investigated by Messrs. Price, Water- 
house Peet & Co, Chartered Accountants, and that it has been 
ascertained that after deducting railway freight, portand other 
charges actually incurred and all other charges properly payable 
by the Maharajah in terms of the said managing agency agreement 
and ‘after allowing the prices accounted for by the defendant Company 
as aforesaid the Maharajah should have been paid by the defen- 
dant Company in respsct of the coal supplied to the said three 
Railways during the said first year at Rs. 17-1 per ton, asum of 
Rs. 3,96,053-11-7.. The statement of account prepared by the 
said Chartered Accountants is Exhibit “ B” to the affidavit of Mr. 
Lyall sworn on the 25th February, 1924. Accounts for the second 
year have not yet been investigated. On the roth January 1924, 


Vou, XXXIX.) HIGH COURT. 


Messrs. Sanderson & Co. wrote on behalf of the Maharajah to the 
defendant Company drawing their atténtion to the fact that the 
_ Maharajah had in the circumstances mentioned above been 
. deprived of the said sum of Rs, 3,96,083-11-7, and asked for the 
payment of the said sum. This letter is replied to by the Defendant 
Company on the 31st January, 1924, in which they repudiate the 
said statement of account prepared by the said Chartered Accoun- 
tants as being grotesquely incorrect and they characterise Messrs. 
Sanderson’s letter as gratuitously offensive. The defendant Com- 
pany declined to pay the said sum or any portion thereof. On the 


- 4th February, 1924, the Maharajah determined the said managing | 


agency agreement and dismissed the defendant Company from 
their offices as managing agents of the said collieries. The 
Maharajah subsequently recovered possession of his collieries 
and assumed management thereof. 

‘The defendant Company contend that in terms of the said 
arbitration clause the disputes and differences which have arisen 
between the parties, should be referred to arbitration and they 
accordingly nominated on the aoth february, 1924, one A. H. 
Guznavi as their arbitrator and asked the Maharajah to nominate 
his arbitrator within 7 days. The Maharajah however had on the 
13th February, 1624, instituted the present suit fora declaration 
that the said managing agency agreement had been validly deter- 
mined by him for misconduct of the defendant Company, for an 
account of coal sold by the defendant Company on the footing 
of wilful neglect and default, for the appointment of a reciver and for 
other reliefs, and he declined to goto arbitration. The Dcfendant 
Company contends that this suit involves merely the taking of 
accounts from the year 1919, onwards and the matters raised here- 
in are such which can be and ought to be speedily determined by 
arbitration. In answer to the defendant Company’s ,Application there 
has been put in an affidavit of Mr. G. C. Gooding.a member of the 
firm of Messrs, Sanderson & Co.on behalf of the Maharajah, Sub- 
sequently Mr. Lyall put in an affidavit in opposition on the 7th 
March, 1924. There are two "affidavits in reply by Mr. Pattinson, 
one sworn on the 3rd March, 1924, and the other on the 18th March, 
1924. On behalf of the Maharajah it has been argued that this is 
nota fit case to be referred to arbitration, but that it should be 
tried in Court, It is further argued that the real issue between the 
parties is whether the managing agency agreement has been lawfully 
determined by reason of the various acts of fraud and of miscon- 
.duct committed by the said managing agents haying regard to 
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aa sa - the mathers set out in Mr.. Lyall’s affidavits of the 25th February, 
11924. ` 1g24,:and of the 7th March, 1924. In other words, it ‘is submitted 
- that grave charges of fraud will have to.be investigated and that .in.a 
case of this description an arbitration is nota suitable tribunal, 
: On behalf of the defendant Company it has been strongly .pressed 
C. C. Ghose, F. upon me that it is not the case of the defendant, Company that they 
a sold the coalin question as agents of the Maharajah but.that it 
is their case that: they sold the coal to the three Railways men- 
tioned above as principals and that full particulars of the negotiations 
between the defendant Company and‘the Chief Mining Engineer 
to the Railway Board {were communicated to the Maharajah by a 
director of .the defendant Company named Arthur Jardine. The 
‘defendant Company further state that a copy ofa letter, dated the 
29th November, 1920, written by the defendant Company, tè the 
said Mining Engineer, was placed before the said Maharajah and 
that the Maharajah knew perfectly well that the defendant Com- 
pany would receive a commission for handling the said coal and . 
that they would also get a certain amount of profit by performing 
the said contract with said three Railways. The Maharajah denied 
that he had any knowledge of the fact that the said coal was being 
sold to the said three Railways at: rates other than those which 
had been intimated to him by means of the said statement of the 
goth June, rga1, or that any intimation thereof was ever given, to 
him by the defendant Company or that he ever knew. that. the 
defendant Company were making a profit on the sale of the said 
coal outside the limits of the said managing agency agreement. 
He further denies that the said Arthur Jardine’ ever commu- 
‘nicated to him full particulars of the negotiations with the said 
Mining Enginser as alleged on behalf of the defendant Company 
or that a copy of the said letter of the 29th November, 1926, to the 
address of the said Mining Engineer was ever shown to him. 
The defendant Company urge that the charges brought by the 
Maharajah are so mixed up with matters of account that unless 
the disputes are decided speedily by, means of arbitration, the defen- 
dant Company would suffer irreparable loss and damage: They 
point out that the Maharajah, by reason of his rank, is entitled to 
claim exemption from appearance-in Court under the provisions 
of section 133 Civil Procedure Code and that should he claim-such 
exemption: in this suit and apply to be allowed to give evidence 
on commission; there would in effect be no trial of this suit in open 
Court. - ik - A 
I have scrutinized with care the various affidavits which were 


- ond 
». : Manindra Chandra 


Ge. 
H. V. Low & Co. 





Vou, XXX1X] HIGH COURT. 


used before me and I have anxiously considered what my judgment 
should be. Now, under section rg of the Indian Arbitration Act, the 
Court ‘has a discretion in the matter of staying actions which it is 
bound to exercise judicially and in accordance with certain well 
settled rules. The prima facie leaning of the Court is to stay the 
action and leave the plaintiff to the tribunal to which he has agreed 
but ‘the Court may in its discretion, after considering all the circum- 
stances of the case, refuse a stay on the ground that the matters 
in dispute between the parties involve the investigation of grave 
charges of fraud and may hold that in such circumstances arbi- 
tration is not the most suitable method of determining the questions 
raised between the parties. Sir Benod Mitter and Mr. S. C. Bose, 
who appeared for the defendant Company, have strongly pressed 
upon me the case of Russel v. Russel (1), and have argued that 
where fraud is charged the Court will in general refuse to send 
the case to arbitration if the party charged with fraud desires a 
public enquiry and that where it is the pariy who is making the 
charge who desires that the matter should be given publicity 
of a public trial, the Court is much less inclined to free him from 
the undertaking to go to arbitration into which he has seen fit to 
enter. I assent, if I may respectfully do so, to the proposition laid 
down in Russel v, Russel (1), but it is to be observed that this very 
case virtually decides that, provided a prima facie case of fraud 
is made out, the action will be allowed to proceed, although it 19 


the party alleging the fraud who desires the public enquiry. On 


this motion for stay of the action, 1 an not at liberty to offer any 
opinion whatsoever on the merits of the plaintiff’s claim, but it is 
permissible for me to state’ that I am convinced that the plaintiff 
has a substantial and dona fide cause of action arid thaton the affi- 
davits a sufficient prima facie case of fraud has been 
made out. In my judgment a question like this should not be sent 
‘to- the determination of arbitrators and: on this ground alone I 
would decline to stay the action. Mr. Pugh who appeared for the 
Maharajah argued that the relief. claimed in this suit, namely, ‘a 

declaration, that the defendant Company had been lawfully dismissed 
from their ‘office as managing agents is nota matter for deter- 
mination by arbitration and secondly that the Maharajih had never 


entered into an agreement with the defendant Company in writing to - 


go toam arbitration. In the view which I have taken it-is neces- 
sary for me to’go into” the: first question raised by Mr. Pugh, bat I 
am bound to say that there is absolutely no substance whatsoever 
in Mr, Pugh’s second contention, because to my mind the letter 
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from the Chief Secretary to the Maharajah dated the 6th May, 1919, 
is a sufficient submission in writing. I desire to say that I am by no 
means satisfied that there will in substance be no trial in open Court 
even ifthe Maharajah should claim exemption from appearance 
in Court. Taking all the circu nstances into consideration, the con- 
clusion I have come to is that J must refuse the defendant Com- 
pany’'s application for stay of the action and I accordingly refuse 
the same. The defendant Company must pay the costs of this 
application. 


Sanderson & Co: Attorney for the Plaintiff. 
Fox and Mandal: Attorney for the Defendants. 


A. T. M. ; Application for stay of action refused. 


INSOLVENGY JURISDICTION 


Before Mr. Justice C. C. Ghose. 
EXPARTE HARSUKDAS BALKISSENDAS. 


Insoloency— Presidency Town Inssloency Act (III of 1999), Sze £3.—Prorf— 
Adjudication order, when to be made—Procedure —Estpel-— Jurisdiction 
in bankruptcy Discretion —Fraud ulent preference. 


Under section 13 of the Presidency Towns Insolvency Act, the Court is bounl.- 
to require proof of the debt of the petitioning creditor and of the act of insole i 
vency alleged in the petition, or, if more than oneact of insolvency is alleged in . 
the petition, some one of the alleged acts-of insolvency. The Court shall dismiss 
the petition if itis fot satisfied with the proof of the debt of the petitioning 
creditor or of the act or acts of insolvency alleged in the petition, or if the 
debtor appears and satisfies the Court that he is able to pay his debts, or that he’ 
has not committed an act of-insalvency og that for other su‘icieat cause, no 
order ought to be made. On the other hand, if it is satisfied about the debt ofthe 
petitioning creditor and about the particular act or acts of insolvency alleged in 
the petition of the creditors, it shall pass an order’ for adjudication, unless there 
aré materialg before the Court showing that the bankruptcy proceedings are 
being -usad for the inequitable purpose of extortion or of exercising improper 
pressure over a debtor or are of such a nature as come within the category 
of proceedings which are vexatious oroppressive or constitute an abuse of the . 
process of the Court. 


*Original Suit No. 16 of 1924. : o 
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The Court is to confine itself to the particular act of insolvency alleged in the 
petition. It isnot incumbent on the Court to embark upon a long and roving 
enquiry into the general financial condition of the judgment-debtor. 


. A creditor, who has acted in any way which would be equivalent to an assent, 
recognition or approval of a certain arrangement, or who had taken advantage 
“or was willing to take advantage of an arrangement as tə payment of decretal 
amount by certain instalments, in order to realise the moneys due to him without 
recourse in the first instance being had to the attached properties being put up 
for sale, should not be allowed to turn round and proceed in bankruptcy as if 
there had been a clean slate from the start, 

- The jurisdiction in bankruptcy is entirely discretional. And in exercising this. 
discretion the Court is bound to look into the circumstances as a whole. 


A creditor who takes legitimate steps for enforcing payment of the debt due 
to him is entitled, if his demands are not satisfied, to proceed in the bankruptcy ; 
but, on the other hand, if, as a matter of fact, there are indications which show 
that the proceedings in bankruptcy and the persistence in them are spiteful, that 
in itself is a sufficient cause for refusing on the petition of tbe creditors to make 
an adjudication order. 


Circumstances may exist which would justify the Court in refusing to make 
an adjudication order after a tender to the petitioning creditor of his debt and 
costs. 


Where there is real and tangible pressure on the part of the creditor by means 
of attachment of the judgment-debtor’s movable properties, and which pressure 
must exercise an appreciable influence upon the mind of the judgment-debtor and 
thus renders his principal motive not the view to prefer, the transaction, namely, 
the satisfaction of the debt by the judgment-debtor cannot be considered a 
fraudulent preference and cannot be set aside at the instance of any other 
creditor. l 

Application by the Creditors to adjudge the judgment-debtors 


as insolvents, 
The material facts appear from the judgment. 


. Sir B. C. Mitter, Messrs, N. N. Sarkar, B. K. Ghose for the 
Petitioners. l 


Mr. B. L. Mitter (Acting Advocate-General), Messrs. Z. James 
and M. N. Mitter for the Opposite Party. i 


C. C. Ghose, J :—This is an application for an order that the 
firm of Chowdhury & Co. may be adjudicated as insolvents. 

The facts which have been opened before’me by learned counsel 
who appeared in support of the application are as follows :—on the 
arst August 1923 a decree was obtained in suit No. 2239 of 1923 by 
Messrs. HHursukdas Balkissendas who are the petitioning creditors 
for a sum of Ks. 10,000, being the amount due on a Hundi 
executed on the 4th May 1923 by Messrs. Chowdhury & Co. In 
execution of the said decree, the decree-holders applied for leave to 
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attach certain properties belonging to the judgment-debtors and 
then in the hands of Mr. R. N. Mitter, Barrister-at-laty, who had. 
been appointed receiver in another suit of the assets belonging to: 
Messrs; Chowdhury & Co. On or about the agth November, 1933, 
the Receiver was served with a notice requiring him not to part 
with certain articles of furniture which had been attached by the 
decree-holders in exscution of the said decree, until the further 
orders of this Court. Tha attachment was levied on the 3oth | 
November, 1923. On the 13th December, 1923 the decree-holders 
applied for and obtained an order from this Court to the effect 
that the Sheriff might be at liberty to remove the said articles of 
furniture for-sale thereof. The Receiver on coming to know of 
this order, ‘applied to this Court, on notice to the decree-holders’ 
attorneys, for an order staying the removal of the said articles of 
furniture. Thereupon, after hearing the Receiver as well as the 
decree-holders’ attorneys, an order was made staying the removal 
of the said articles of furniture and giving leave tothe Receiver to 
pay the amount of the decree by two instalments, that is to say, a 
sum of Rs. 5,000 was to be paid within ro days fron the said r3th 
December, 1923, and the balance of Rs. 5,000, within three weeks 
therefrom. The Receiver failed to pay the first instalment of 
Rs. 5,000, as directed by the last mentioned order; but what he 
did was this—he wrote through his solicitors on the 22n1 Decem- 
ber 1923, to the decree-holders’ attorneys, enclosing a ch°que for 
Rs. 5,000 dated the 2nd January 1924. The decree-holders’ attorneys, 
in acknowledging the receipt of the letter and of the sail cheque, 
pointed out that the Banks were open on the 28th and agth Dece n- 
ber, 1923, and they regretted that the receiver had not cariied out 
the terms of the order of the r3th December, 1923. The decree- 
holders’ attorneys, however, kept the cheque with then without 
prejudice to their client's right to contend that the order of the 13th. 
December 1923 had not been complied with. The Receiver did ` 


-not take any furthsr action till the rath January 1924 when he: sent 


tothe decree-holders’ attorneys a sum of Rs. 5,500 in Govern- 
ment Currency Notes and asked tHat the attachment should be 
forthwith removei, Prior to this, an application had been present- 
ed to this Court on behalf of Messrs. H, V. Low & Co. Ltd. 
praying for tha adjudication of the firm of Chowdhury & Co. as 
insolvents, The Receiver came to know of this application on the 
11th January, 1924,and he thereupon interviewed Rai Bahadur 
Suklall Karnani, who, I.am informed, owns the controlling interest 
in Messrs. H. V. Low & Co. Ltd, and an adjustment of the claim 


` 
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of Messrs, H. V. Low & Co, Ltd was effected. Thereupon on the 


15th January; 1924, Messrs. H. V. Low & Co, Ltd. instructed their. 


attorneys to withdraw the petition which had been filed on behalf 
of Messrs. H. V. Low & .Co., Ltd., praying forthe adjudication of 
the firm of Messrs. Chowdhury & Co., as insolvents. The decree- 
holders, on coming to know of this move on the part of Messrs. 
H.-Y.. Low & Co Ltd., wanted to be substituted on the 15th 
January, 1924, in place of Messrs. H. V. Low & Co., Ltd. But 
ultimately on the r8th January 1924, the decree-holders presented 
the present petition which was made returnable onthe 21st Jan- 
uary 1924; Meanwhile, the attachment in execution of the decree in 
suit No. 2239 of 1923 not having-been removed, the Receiver made 
an application in the said suit for an order that the .decree-hol lers 
be ordered to receive from the Receiver the sum of Rs. 10,000, 
being the amount of the decree, or in the alternative, the Receiver 
should be given liberty to deposit in Court the sum of Rs. 10,000 
to the credit of the said suit and that upon such deposit or payment 
being made, the attachment should be removed. The last men- 
tioned application (notice whereof had been given for the arst 
January 1924) was disposed of by me in chambers on the 25th 
January 1924 (the formal judgmentjbeing delivered on the 30th Janu- 
ary 1924 ) when I ordered that the Receiver should have liberty 
to deposit to the credit of suit No. 2239 of 1923 the entire amount 
of the decree with interest at the rate provided for by the decree 
from the date of the decree up to the 30:h January, 1924, together 
with all costs, charges and expenses, as provided for in rule 20, 
chapter XVII of the Rules of this Court and that the Receiver 
should have liberty to pay in a further sum representing interest on 
the decretal amount for a. period of three months. from the 3oth 
January, 1924, at the then Bank rate, na nely, 8 per cent. It was also 
ordered that the decree-holders should not be entitled to withdraw 
any portion of the moneys paid in by way of interest on the decretal 
amount from the 3oth January, 1924, without the further order of 
this Court. The Receiver in accordance with the said order paid in 
the entire amount of the decree With interest as specified above into 
the hands of the Sheriff. There was another decree which had 
been obtained in suit No. 2339 of 1923 by the petitioning creditors 
on the 3rd December, 1923, for Rs. 7500 against the firm of Chow- 
dhury & Co. The judgment-debtors through the receiver « offered 
to pay this sum of Rs. s000 to the decree-holders onthe a3rd. 
January 1924. This offer was refused and subsequently the 
Receiver applied to this Court on the 28th January 1924 to bring 
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Civit. the-said sum of Rs. 7,500 to the credit of the said suit No. 2339 of 

1924. 1923. < i 

. Exp. Haruke ae As I have said, the present application for the. adjudication 
Balkissendas. of the judyment-debtors as insolvents, was presented on the 18th 

C C. Ghose, F, January 1924, and in paragraph 6 ofthe petition the following act 
ia of -bankruptcy on the part of the judgment-debtors is relied upon 


for the purpdses of an order under section ro of the Presidency 
Towns Insolvency Act, adjudging the judgment-debtors as insol- 
vents, namely, ““ that the said firm has allowed the movable pro- 
perties situate at their place of business at No. 8, Old Coort ‘House: 
corner, to remain under attachment since the goth November 
1923 in execution of a decree obtained by Messrs. Hursukdas 
Bilkissendas against the said firm in Suit No. No. 2239 of 1923.” 

In opposition to the present application the judgment-debtors 
have filed a number of affidavits and in reply to which the appli- 
cants have filed certain affidavits. On behalf of the petitioners, it was 
argued before me that they were entitled to require the deponents 
to attend and to cross-examine at any rate, Nilmoni Chowdhury, 
who is 2 member of the firm of Chowdhury & Co., and who had filed 
an affijavit in opposition. Sir B. C Mitter who appeared as the 
leading counsel for the petitioners stated that he would be content 
if anopportunity were given to cross examine Nilmoney Chowdhury. 
I directed that Nilmoney Chowdhury should attend accordingly. 
Nilmoney Chowdhury attended before me and was cross examined 
at very great length. He was ill for a considerable time and owing 
to his illness the cross-examination had to be put off for several 
weeks. This and the fact, that I was absent from Court on leave for 
32 days in February and March, are responsible for the delay that 
has taken place in disposing of this matter. 

This application has been pressed with very great vigour, but on 
behalf of Messrs. Chowdhury & Co. the learned Acting Advocate- 
General has contended that the particular act of bankruptcy relied 
upon by the petitioning creditors, who are the decree-holders, is of - 
no avail to them, ‘because before the expiry of the period of 3 
weeks from the goth November 1923 wh'‘ch was the date of 
attachment, an application had been made by the receiver 
on the 13th December 1923 and an order had been 
obtained thereon “in the presence of the decree-holders, 
attorneys, staying the removal of the articles of furniture which had 
been attached and giving leave to the receiver to pay in “the 
amount of the decree by certain specified instalments. It is argued - 
. ihat the order of the 13th December 1923 was, if not actually an 
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A Now, under section 13 of the Presidency Towns Insolvency Act; 
= 1924. the Court is bound to require proof of the debt of the petitioning ' 
i Exp: > Harsuk daş- „Creditor and of the act of insolvency alleged in the petitiou or if: 

alkissendas.’ | i i i iti 
more than one act of insolvency is alleged in the petition, some one 
C. C. Ghose, F. of the alleged acts of insolvency. It is further laid down in that. 
section that the Court shall dismiss the petition if it: is not 


satisfied with the proof of the debt of the petitioning creditor or of 
the act or acts of Insolvency alleged in the petition, ør if the debtor 
appears and satisfies the Court that he is able to pay his debts, or 
that he has not committed an act of insolvency, ov that.for other 
sufficient cause, no order ought to be made. It seems to me 
therefore that if I am satisfied about the debt of the: petitioning 
creditor and about the particular act or acts of insolvency alleged 
in the petition of the creditors, :I ought to make the order . 
asked for, unless there are materials before the Court showing that - 
the present bankruptcy proceedings are being used for the inequit- 
able purpose of extortion or of exercising improper pressure over a 
debtor or are of such a nature as come within the category of 
proceedings which aye vexatious or oppressive or constitute an abuse 
of the process of the,Court. IfI am right in the view I take of 
the provisions of section 13 of the Presidency Towns Insolvency 
Act namely that I ought to confine myselfto the particular act of 
insolvency alleged in the petition, (and be it noted that only one 
act of insolvency is alleged in the petition) then I do not think 
it is incumbent upon me to embark upon a long and roving enquiry 
into the general financial condition of the judgment-debtors. It is 
quite true that I allowed the principal member of the firm of Messrs. 
Chowdhury & Co. to be cross-examine! at length before me. I 
did this because if a different view of the scope and effect of 
section 13 of the Presidency Towns Insolvency Act be taken here- 
after, it would probably be found convenient to have all the 
materials on record in order to enable judgment to be pronounced. 
Now, because of the importance with which this case has been 
invested at the instance of the petitioning creditors, and of the | 
unusual vigour shown by them, I have retained a cleat recollection 
of everything that has taken place in respect of this matter since 
the 13th December 1923. On the morning of that date Mr. Sen, 
attorney.for the decree-holders, made an application in chambers © 
and obtained an order from me that the Sheriff be at liberty to - 
remove the articles of furniture, which ‘had been attached and’. 
which were in the possession of the receiver, to the Court house 
for sale thereof. At the time I made the order, the Receiver was 
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not present in Court, but he came to know subsequently | of: the 
fact that I had made this order. Thereupon, later, on the . same 
day, the Receiver mentioned this matter to me and asked that the 
order which I had made in the morning might be stayed. I said 
that I could not make any order, varying the order which I had 
made in the morning, in the absence of the decree-holders. The 
Receiver then went and fetched the decree-holders’ altorney Mr. 
Sen, Thereupon, in the presence of the Receiver and of Mr. Sen, 
and without any objection on the part of Mr. Sen, I made the 
order staying the removal of the said articles -of furniture and giving 
leave to the Receiver to pay the decretal amount by certain instal- 
ments, as hereinbefore recited. It is true that the order was not 
by consent ; but if it had been objected to by Mr. Sen, I would not 
have made the order. Now, if the Receiver knew his business and 
bad been possessed of ordinary care and diligence, this application 
could not have been presented ; but, be that as it may, I am 
clearly of opinion having regard to the events which happened 
subsequently and which I have briefly summarised as above, that 
“the decree-holders certainly acquiesced in my order of the 13th 
December, 1923, and were trying to act, if indeed they were not 
acting, on the said order. . It is, therefore, in my opinion, not open 
to the petitioning creditors to hark back to the order of attachment 
of the 30th November 1923 and make that the foundation of an act 
of bankruptcy under section 9 (e) of the Presidency Towns lnsol- 
vency Act. In my judgment, a creditor, who has acted in any way 
which would be equivalent to an assent, recognition Or approval of 
a certain arrangement, or who had taken advantage or was willing 
to take advantage of the arrangement described in my order of the 
13th December 1923, in order to realize the moneys due to him 
without recourse in the first instance being had to the attached 
properties being put up for sale, should not be ajlowed to turn 
round-and proceed in bankruptcy as if there had been a clean slate 
from the start. It is undeniable that the jurisdiction in bankruptcy 
is entirely -discretional. And in, exercising this discretion I am 
_ bound:-to look into the circumstances as a whole, No doubt, it is 
\perfectly true that a creditor who takes legitimate steps for enforcing 
payment of the debt due to him is entitled, if his demands are not 
satisfied, to proceed in bankruptcy ; but on the other hand, if as a 


matter of fact, indications are not wanting on thé affidavits on record, 


which-show that the present proceedings in bankruptcy and the 
persistence in them are spiteful, that in itself is a sufficient cause 
for refusing on the petition of the creditors to make an adjudication 
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om: order. It is said that having regard to the decision: Æx- 

1624. parie Lcwe (1) the petitioning creditors could not be called 

» Exp. Harsukdas upon to accept payment of the decretal amount inasmuch 
Balkissendas. as the attachment had continued for a period of not less 


C.C. Chass: J. than 21 days. Now, no doubt, after the committal of an act 
== of bankruptcy and pending the period during which such an act is 
available for adjudication, a creditor, who is aware thereof, is, under, 
ordinary circumstances, justified in declining to receive payment of 
his debt from the debtor and may proceed to present his petition. 
The rule, however, is not an inflexible one, because circumstances 
may exist which would justify the Court in refusing‘to make an ad- 
judication order after a tender to the petitioning creditor of his debt 
and costs (See in this connection the cases Exparte Brigstoke (2) 
and Brook v. Emerson. (3). Now, if nothing else had happened in this: 
case, perhaps it might -have been maintained that the creditors were 
justified in the action they took ; but where, as in this case, there 
was real and tangible pressure on the part of the creditors by means 
of attachment of the judgment-debtors’ movable properties, and | 
which pressure was bound to exercise an appreciable influence upon 
the minds of the judgment-debtors and thus would have rendered 
their principal motive not ¢he view to prefer, the transaction, if it 
had happened, namely, the satisfaction of the debt by the judgment- 
debtors and the receipt of the decretal amount by the creditors, 
could not in my opinion have been considered a fraudulent 
preference and could not have been set aside at the instance of 
any other creditor. And Iam certain that from at any rate, the. 
25th January, 1924 when I gave leave (vide my judgment dated the 
30th: January, 1924) to the judgment-debtors, through the- receiver, 
to satisfy the decree, it was open to the decree-holders-to take 
the money and to enter satisfaction of the decree without under- 
going any risk whatsoever, That the decree-holders did not: 
choose to enter satisfaction of the debt is, to my mind, -having = 
regard to the entire circumstances of the case, the clearest evidence ``- 
of malice and spite on the part of the decres-holders. ` Therefore, 
I am constrained to come to the conclusion that the present 
proceedings are vexatious and oppressive and they constitute an 
abuse of the process of the Court. - os 
A great deal has been said about the judgment-debtors being in 
insolvent circumstances and much time was taken up in discussing 
it at length. The witness Nilmoni Chowdhury who was cross- 


(1) (1890) 62 Law Times (New Series) 263. 


(2) (1877) 35 Law Times 831. (3) (8906) 95 Law Times 821. 
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examined before me, admitted that there were debts; but he 
stated that his assets amounted to abost Rs. §0,00,000 Now if I 
were not obliged to confine my attention to the particular act of 
bankruptcy alleged in the petition of the creditors, as I conceive I 
am, I should certainly have taken this circumstance of indebted- 
ness into my consideration. As I have pointed out, the language of 
section 13 sub-section 4 is against the contention that I am bound 
to look into anything outside the act of insolvency alleged in the 
petition, ‘Therefore, I do not propose to go into the numerous 
points or circumstances, to which attention has been drawn during 
the cross-examination of Nitmoni Chowdhury. But assume I am 
wrong, even then on the facts disclosed on the affrdavits, I do not 
think this is a case in which an adjudication order ought to be 
made. The only effect of an adjudication order would be that the 
collieries would not be worked and the assets, which are really 
more than sufficient, would be destroyed. 


With regard to the second point taken by the learned Acting 
Advocate-General, I cannot agree with him that the default such 
as it was, was not the default of the judgment-debtors. The effect 
of the order of the 13th December, 1923, was that either the 
judgment-debtors were entitled to pay in the decretal amount by 
two instalments, orin default, must take the tisk of having the 
attached properties sold by the “Sheriff. The Receiver was merely 
the agent of the parties ; but the default, such as it was, was the 
default of the judgment-debtors. 


For the reasons given above I refuse the application of the 
petitioning creditors and direct them to pay the costs. 


T, C. Mitter : Attorney for the Petitioners. 
. P, C, Mitter: Attorney for the Judgment-debtors. ` 
A, T.M. Application refused. 
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CIVIL RULE.. 


Before Mr, Justice M. N. Mukerji.. 


DEBRANI DEBYA 
i De | 
KUMAR SARAT KUMAR ROY AND OTHBRS.* 


Appeal Mainta inability of~Order refusing to set aside sale--Bengal Tenancy 

Act (VIM of 1883), Set. 174. 

An order dismissing for non-prosecution of an application for setting aside an 
execution sale under rent decree by an unregistered purchaser of the holding 
under section 174 of the Bengal Tenancy Act, is not appeatable. 

` Application for Revision under section 115 of the Code of 
Civil Procedure and section 107 of the Government of India Act, 
1918, by the Petitioner. 
Application to set aside an execution sale under rent decree, 
under section 174 of the Bengal Tenancy Act. 
The material facts appear from the judgment. 
Babus Jogendra Nath Mukherjee, Paresh Nath Mukherjee and 
Kanaidhan Dutt for the Petitioner. 
` Dr. Jadu Nath Kanjilal for the Opposite Party. 
The judgment of the Court was delivered by 


M. N. Mukerji: The facts which have given rise to the 
present Rule shortly stated arethese: The petitioner is the pur- 
chaser of a certain holding in respect of which there was subse- 
quently a decree for rent against the petitioner’s vendor, inas- 
much as the petitioner had not got her name registered in the 
zemindar’s sheristha. In execution of that decree for rent the hold- 
ing was sold in-auction. The petitioner's case is that, in order to 
get the sale set aside, she made over the amount recoverable under 
the decree together with coSts and other expenses to the judgment- 
debtor in order that the same might be deposited in Court for pay- 
ment to the decree-holder and the auction-purchaser in accordance 
with the provisions of section 174 of the Bengal Tenancy Act and 
that this deposit was duly made by the judgment-debtor himself ; 
but that subsequently the judgment-debtors put ina petition stating 


® Civil Rule No. 26 of 1924, against the order of M. C. Ghosh Esq, District 
Judge of Jessore, dated the sth October, 1923, afficming that of Babu Ramesh 
Chandra Sen Gupta, Munsiff, znd Court, at Jhonidaha, dated the goth June, 


1924, 
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that he had nothing to do with the deposit and, in consequence, 
the application to set aside the sale. was rejected. The petitioner 
thereafter put in a petition stating all these facts and praying that, 
in the.circumstances, the sale, might be. set aside. The matter 
= was adjourned from time to time till the goth June, 19235 that 
when it was taken up.on that day, an application for time filed by 
the petitioner on the ground that her. witnesses were not present 
was made but was refused, and the case was- dismissed in the 
absence-of the petitioner. Against this, order, an appeal was pre- 
ferred.by the petitioner to the District Judge and the learned Dis- 
trict Judge being of opinion. that. there were. no merits in the 
appeal apart from the question whether there was really. a right of 
appeal or not which seemed to.him to be doubtful, dismissed the 
appeal. Thereafter, the petitioner moved this Court and obtained 
the present Rule. 

In support-of the contention that an appeal. did lie against the 
order passed by the. Munsiff, reliance. has been placed upon the 
case of Kali Kanta Chuckerbutty v. Shyam Lal Das Basu (1). 
For the opposite view, reliance has been placed upon the. decisions 
in the case of Jung Bahadur v. Mohadeo Prosad (2), In my 
opinion, none of these cases applies to the present case, and Lam 
of opinion that, no appeal lay against the, Munsifi’s decision. I pro- 
pose, therefore, to deal with that decision. under. the: provisions 
of section 115 Civil Procedure Code and section 107 of the Govern- 
ment of India Act; 1915. 

There is. considerable substance'in what has been- urged on 
behalf of the opposite. party; to the effect. that. the:petitioner was 
not very. diligent: in che prosecution.: of the application which she 
filed before the Munsiff. It would appear that on no less-than 
three occasions time was taken by the petitioner on some ground or 
other in order that she might be ready for substantiating the allega- 
tions which she had made in her petition. On the last of those 
occasions, however, that is to say, on the 30th June 1923, what 
aetually happened was this: An application was filed on behalf 
of the petitioner stating that her Witnesses were not ready and 
asking for an adjournment on that ground. The order passed by 
the learned Munsiff on that application was this : “““ Opposite party 
ready again. Petitioners prayer for time is rejeeted. She is 
directed to be ready at once.” The next order passtd on the 
same day runs thus: “ Petitioner absent on call. No steps 


taken on her behalf. It appears that the application is not main- 
(t) (1916) a5 C. L. J. 163. (2) (1903) I. L. R, gt Cale. 207. 
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tainable under the sections mentioned. Ordered : This applica- 
tion is rejected in the presence of- the Opposite party and for the 
default of the petitioner. Opposite-party will get costs,” Now, 
the petitioner states that, after the rejection of her- application for 
adjournment, the person who was looking after the case on her 
behalf waited in Court and then left it under a misapprehension 
that the case would not be taken up that day but that hereafter at 
alate hour, namely, at 5-30 p.m. when her pleader had left the 
Court, the case was taken up and dismissed by the Munsiff as 
aforesaid. With reference to this allegation, ‘there is no affidavit 
filed on behalf of the opposite party challenging its correctness. I 
am, therefore, disposed to hold that the petitioner was not given a 
Proper Opportunity of representing her case before the Court. 
In that view of the matter, I would set aside the decision of 
the I:arned District Judge dated the sth October, 1923, and that 
of the learned Munsiff referred to above and direct that the 
petitioner be given an opportunity of substantiating the case which 
she put forward in her original application. Having regard, how- 
ever, to the fact that she was not very diligent in the prosecution 
of her application, I would make ita condition precedent to the 
hearing of the case that she do pay to the opposite party the costs 
which have been awarded to him by the order of the Munciff dated 
the 3rd July, 1923, and also the costs of this Rule the hearing fee 
which I asses at one gold mohur within one month of the 
arrival of the record in the primary Court. If these costs are not- 
paid within the time aforesaid, this Rule will stand discharged with 
costs hearing fee one gold mohur. When the matter js re-opened 
before the learned Munsiff, both parties will be at liberty to adduce 
evidence. 


A. T. M, Rule made absolute. 
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APPELLATE CRIMINAL: 


Before Sir Ewart Greaves, Knight, Judge, and Mr. Justice 
Panton. 


BASERUDDI SHEIKH 
2. 
KING-EMPEROR.* 


Non-direction— Char ge—Penal Code (Act XLV of 1860), Secs. 103, 304. 

A non-direction in the charge to the jury with regard to the right of the 
accused under section 103 of the Penal Code, is bad in law and vitiates the 
trial. 

Appeal under section 410 of the Code of Criminal Procedure 
by. the Accused. 


The appellant was convicted and sentenced under section 304 
of the Indian Penal Code, and sentenced to 7 years’ rigorous 
imprisonment of which 3 months to be in solitary confinement. 


The material facts appear from the judgment. 
Babu Prafulla Kumar Das for the Appellant. 
Mr. Khundhar for the Crown. 


The accused in this case has been convicted under the pro- 
visions of section 304 of the Indian Penal Code and he has been 
sentenced to undergo rigorous imprisonment for a period of seven 
years. One point only is made with regard te the charge and it is 
this. It is said that the learned Judge neglected to charge the 
jury with regard to the rights of the accused under the provisions 


of section 103 of the Indian Penal Code. Now we have read the ` 


charge and although the Judge has directed the jury with regard 
to the right of private defence of the body under section 102 we 
cannot find that there was any direction to the jury with regard to 
the right of the accused under section 103 if the jury accepted the 
defence put forward on behalf of the accused, ‘namely, that he 
awoke and found the dead man coming from inside the hut. If 
the deceased man came to the house with the intention of robbery 


and if he came from inside the hut as was the story put forward 
for the defence, the learned Judge should have charged’ 


the jury that if they accepted this story for the defence they would 
have to consider whether there was a reasonable belief or- apprehen- 


' eCriminal Appeal No. 572 of 1923, TAN the order of K.N, Chowdhuri 
Esg. Additional Sessions Judge of Khulna, dated the roth August, 1923. 
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Sion in the mind of the accused that the thief had with him or was 
likely to have with him the articles which had beer taken from inside 
the hut ‘and he shoull have further chatged the jury that if they 
accepted this story on behalf of’ the accused with regard to the 
probability that the thief had with him articles taken from inside 
the hut, they should consider whether the accused in the exercise 
of his rights of defence of property under section 103 used more 
force than was reasonably necessary for preventing the thief from 
getting away with the stolen property. 

Under these circumstances, as this point was not put to the 
jury -atsall in the-course of the charge we think that the conviction 
and sentence must be set aside and we direct the accused to be’ 
retried. If at the rétrial the accused is convicted the Judge should 
ascertain the views of the jury upon the matters to which I have 
referred. 


A, T, M. Appeal allowed ; Retrial ordered, 


APPELLATE CIVIL. 
Before Mr. Justice Rankin. 


JNANENDRA NATH DUTT AND OTHENS 
o. l 
NASEA DASI. * 


Tenanty—Fermanent or precartous—Date of temancy known—-Terms not Asown 
—Inference—Buraen of proof Evidence Act (Lof 1874), Sec. 13— Assertion 
of right by the tenant. 


In-a suit for ejectment in which the defendaot claimed a permanent 
tenure in the disputéd land, the date of the lease is known but the terms are to 
be inferred from the.subsequent conduct of the parties, the original purpose of 
letting was not known and there were Successions and transfers and uniform — 
payment of rent : 


Held, that the burden of proof was on the tenant to show such facts as make 


è -Appeal from ‘Appellate decree No. t350 of 1921, against the decree of 
Babu Jagadish Chandra Sen, Subordinate Judge of sJessore, dated the 17th 
March, 1921, reversing that of Babu Prafulla Chandra Dutta, Munsiff, ‘and 
Court, at Bongaon, dated the 13th March, 1920. 
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the interence of the permanence of the tenure a reasonable inference: Nilratan 
v. ismail (1). 


An assertion in the Aodala executed by a tenant in favour of his trans- 
feree, that his right in it was a permanent one, was admissible in evidence in 
such a suit, under section 13 of the Evidence Act. 


Appeal by the Plaintiffs. 

Suit for ejectment. 

The material facts appear from the judgment. 

Babus Brojolal Chakravarti and Khitis Chandra Chakravarts 
for the Appellants. 

Babus Joges Chunder Roy and Paramananda Lakiri for the 
Respondent. 

The judgment of the Court was delivered by 


Rankin, J:—In this case the ‘appellants take exception to 
the decree on the ground that on the end February, 1921, the suit 
was compromised and that on the ənd March, 1921, they drew 
attention of the lower appellate Court to the allegation of a 
compromise by their petition filed on the 2nd March. The petition 


is before me; and it certainly is not a formal petition—one which 
‘sets out the compromise and prays that the compromise may be 


recorded and the suit decreed on compromise. What happened was 
that on the 2nd March the appeal adjourned till the roth March 
for the appellant to state what she had to state with regard to the 
plaintiff's allegation. On the roth March the appellant filed a 
petition stating in effect that the plaintiff's allegation was untrue 
and explaining by a different explanation the circumstance 
under which the sum of Rs. sro had been paid to the plaintiffs. 
The order sheet sets out the fact of that petition and then says 
this; “Inform pleader for the respondent. Let the petition be 
filed.” The next order on the same day is as follows ; “Argument 
heard in part ; put up to-morrow for further orders.” The judgment 
upon appeal in no way refers to this allegation of a compromise 
and the appeal appears to have been argued by the pleaders of 
the parties on its merits. 

In this appeal, the first objection taken is that the learned 
Judge was wrong in entertaining the appeal and should have 
decided upon the facts whether the suit then’ pending in appeal 
was compromised or not: Now it is quite certain that if a 
compromise is alleged, that is a question of fact for ‘investigation ; 


(1) (1904) 1. L. R. 32 Cale, 51 (65). 
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Civi? and the conduct of the parties and the notes on the oyder-sheet 

«m emi make ita little difficult to know what had happened. It seems 
t | Ka ~. incredible that any learned Judge in the face of an allegation that. 
v. = the appeal had been compromised would proceed to hear the 

Nara Dan; appeal ignoring that allegation altogether. It seems also in- 
Ranks F. credible that the pleader for the respondent should argue the 


appeal without insisting in some way upon a note being taken 

of the point and that he had no duty to take any part in the appeal. 

The parties between them have combined to make the record as 
unintelligible as it can well be and the only explanation that seems 

to be reasonable is that when it was found that the allegation of 

a compromise was asserted and denied and that the petition stated — 

very vaguely the intention of the patties the matter was not insist- 

ed upon. Otherwise I cannot bring myself to think that the learned 

Ay Pe Judge would have ignored the allegation of compromise and that 
nothing to that effect would appear in the judgment. As a matter 
of fact the mere absence of any affilavit on the part of the 
appellants stating that their pleader had stoutly insisted upon this 
point and asked the Judge to go into the matter under order 
23, rule 3, leads me to think that the learned Judgé entertained 
this appeal~because the objection was not insisted upon. It is. 
quite apparent that the appellants have takea this chance of 
succeeding on the appeal. For this reason this appeal must be 
gone into on the merits. 
The plaintiffs sued to eject the defendant from passession of a 
piece of land measuring about 2 cottahs in area and situated in 
the Bongaon bazar. It has been found as a fact that the title of i 
the defendant is a permanent one- The history of the holding: 
which is now in the possession of the defendant is as follows: In 
1895 one Bhagwan, (the father of the present plaintiffs) settled. it - 
with one Gobindo’ Chandra Ghose. There was no written „lease 
or other instrument of tenancy and the jama appears to havc been 
settled orally, The finding is that it is not knowa for what purpose 
the letting was made originally ; btt that so far as we can trace 
it, it appears to have been used for the purpose of a shop of 
some kind or another. In fact at one time it is known that the 
lessee was realising rent of a hut constructed by him on the land. ° 
There have been several occasions on which the tenancy passed _ 
by way of succession from the holder to the holder’s heirs.” But on - 
the 15th February, 1890, we have a transfer which on the evidence - 
i shows that it must have come, or would probably come, to the 
knowledge of the landlord. That Kobala asserts withoul- 
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ambiguity that the rent isa Kaimi rent of Rs. 2-6 and the right 
which the Kobala purports to grant is plainly intended to bea 
permanent right. Khat-Kobala was executed during the lifetime 
of the .original lessor (the plaintiffs’ father) who died in 1907, 
having throughout the intervening years taken no steps to eject the 
transferee, to endeavour to raise the rent or to refuse to recognise 
the transferee, - moreover one holder is shown to have mortgaged 
the land and the defendant got a satisfied mortgage bond from her 
vendor, What happened in the end was that in 1915 the present 
defendant took a Kobala of the property and the present suit has 
been brought to restrain her from erecting a pucca building and to 
-get her ejected. 


The test which has to be applied by the Court may be, I think 
most concisely stated in the words of Lord Robertson in the case of 
Nilvatan Mandal v. Ismail Khan Mahomed (1). “The question here, 
“asin other similar cases, is whether the true inference from facts 
is that the tenure is permanent or precarious, the burden of proof 
being on the tenant.” The question is whether the learned Judge 
has properly directed himself in applying the principles of law 
applicable to the case and whether there is evidence to support 
his findings. 

The first objection to the judgment of the Court below is that 
the Kobala of 1890 is not evidence against the plaintiffs. It appears 
to me that under section 13 of the Indian Evidence Act the asser- 
tion in the Kobala is evidence and I think the Court below was not 
wrong in attaching some importance toit in the circumstances as 
a matter of fact. The Court below has further found that from 
the commencement of the tenancy in 1875 up to the present time 
the rent has been paid at a uniform rate. As to this, it appears 
that in the old Kabuliat it is stated at Rs 2-6 whereas in the convey- 
ance of the defendant it is stated to be Rs, 2-8. The learned Judge, 
however, has considered the dalkhilas that have been produced. 
There is a dakhila of 1892 and another of 1895 showing that the 
rent-was Rs. 2-6 and cess 3 anrfas-and 3 pies. The tenant therefore 
paid altogether Rs. 2-9-3 just before the defendant’s conveyance the 
dakhila shows the rent to be Rs. 2-8 and cess r anna and three 
‘pies; and the learned Judge taking the thing, as I think, quite 
correctly, has refused to attach any-importance to this trifling redis- 
tribution in the total amount which the tenant would pay to the 
landlord and has held that the tenant paid rent at the uniform 
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rate throughout the whole period. He has looked at the matter 
broadly, I have no doubt that he is quite right. 

Another point which requires consideration is as to the way in 
which the learned Judge has dealt with the cases that have been 
cited to him by either side. He has distinguished certain cases 
cited on the part of the respondent on the ground that 
these cases relate to the homestead lands and the pre- 
sent suit is not concerned with homestead lands. It seems to 
me that in that respect there is little or nothing in the distinction 
taken by the learned Judge but he has proceeded upon certain 
cases which are in my judgment quite in point. The only things, 
as it seems to me, that I ought to be satisfied of before up- 
holding the judgment of the learned Judge are these. The first is, 
I think, that I ought to be sure that he has appreciated that the 
burden of proof ison the tenant to show such facts as make the 
inference of the permanence of the tenure a reasonable inference. 
In this 1espect the judgment is made clear by the way in which 
the learned Judge has dealt with the case. He takes it that on 
the proof of certain things it is open to him to make’ the inference 
of the permanence of the tenure. That being so, it would, I think, 
be idle criticism of his judgment to say that he has not ‘appreciated 
that the burden of proof is initially upon the tenant. I have 
no doubt that he has appreciated that perfectly well. He has 
proceeded upon the footing that circumstances have to be shown 
by the tenant which would make it reasonable to infer the 
permanent letting of the tenancy. 

The next question is this : It is said that the principle followed 
by the learned Judge is applicable where the original tenancy is 
not known, and that it is inapplicable to this case because we 
know that in 1895 the father of the plaintiffs leased it to the first 
lessee Bhagwan. e That, it seems to me, makes no difference at all. 
The letting appears to have been made in 1875; but we do not 
know the terms of it. We do not know the original purpose of the 
letting, we know the date, we know the names of the parties ; and 
of course, we know the land and the rent. But we know nothing 
else, It seems to me that in these circumstances where the terms 
have to be inferred from subsequent conduct of the parties, the 
principle is just as applicable as is in cases where the date of the 
origin of the tenancy is not known and the names of the parties 
are not known. In the present case the tenancy existed for a long 
time—ever since 1875, In these circumstances it does not seem 
to me that the view of the-matter taken by the learned Judge is in 
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any substantial respect erroneous. He has discussed one or 
two matters of law. His view asto the liability of this property 
for cess may be wrong and his remarks as to the cases cited on 
behalf of the respondent may not be altogether applicable. But 
the. substantial position is this—that from certain facts proved 
he has drawn an inference which is a legitimate inference ; and for 
this purpose it does not appear tome that he has misdirected 
himself on any point of principle or misconceived any material 
point of fact. The principle applicable to cases depends to a 
large extent upon their individual facts. Thus it is manifest 
that the case Kedar Nath Sadhukhan v. Madhu Sudan Das (I), 
is much weaker on its facts than the cases of Milratan Mandal v. 
Ismail Khan Mahomed (2) and Surendra Nath Roy v. Dwarka 
Nath Chakravarty (3) both of which are decisions of the Judicial 
Committee. The present case, in my view is somewhere between 
these two in point of strength. It is not quite so strong as the case 
where the landlord himself is shown to have taken a mortgage of 
the holding on the footing that it was a permanent one. On the 
other hand it is very much stronger than the case of Kedar 
Nath v. Madhu Sudan (1). It was for the learned Judge to 
say whether on these facts he would draw the inference that the 
tenancy was permanent at its inception.. In my judgment he has 
drawn his inference quite rightly that the tenancy was permanent at 
its inception. 
For these reasons the appeal fails and is dismissed with costs. 

A. T. M. l Appeal dismissed. 


(1) (1923) 37 C. L. J. 478. (2) (1904) I. L. R. 32 Calc. 51. 
(3) (1919) 24 C. W. N. 1. 
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Before Mr. Justice Rankin, and Mr. Justice B, B. Ghose. 


MOHINI MOHAN ROY 
D, 
SANKAR DAS MOHANTA.* 


‘Appeal—Small Cause Court suit—FProvincial Small Cause Courts Act (IX of 


1887), Sch. IT Aris. 4,11 —Appellate decree passed without jurtsdiction.— 
Second appeal—Civil Procedure Code (Act V of 1908), Sec. 102—Lorenant 
to pay money—Covenani, if runs mith land. 


Between a vendor and a purchaser there cannot -be a covenant to pay mousy 


“rumning with the land. 


The plaintiff brought a suit for a sum of money as dueto him under an 
ek:arnama, which was executed by the defendant’s predecessor in {itle 


‘and ranas follows: When you expressed your desire to sell your share 
‘of the putni and jamai right in mouzz A, [ had promised before -you 


that, if the above share was sold to me by you, I and my heirs and 
legal representatives shall pay you ani your legal representatives for the 
sheba of the Thakur B the sum of Rs. 20 yearly year after year....... There- 
fore, | make this ekrar that,..as long asthere shall be any member in my 
family and as long as | shall have zemindari right in the above mouza, | and my 
‘heirs and legal representatives for the sheba of the Thakur pay the sum of 
‘Rs. 20 per year.” Contemporaneously with the ekrarnama on the same day there 
‘was a conveyance of certain land by the predecessor in title of the plaintiff to 
the predecessor of the defendant ; but this conveyance contained no covenant to 
an equivalent effect and there was no recital whatever in it of this ekrarnama. 
The purchaser of the property who made the promise contained in the ekrarnama 
conveyed this land to the present defendant (who was a purchaser from him) : 

Held, that such covenant did not run with the land. 

That neither article 4 nor rt, schedule [lof the Provincial Small Cause 
Courts Act was a bar to the suit being brought in the Small Cause Court. 

The fact that the suit was tried by the Munsiff fn. his ordinary jurisdiction, 
did not take away the prohibition of an appeal contained in the Smal! Cause 
Courts Act. 

That though a decree passed by the appellate Court was without jurisdiction, 
a second appeal was barred under section 102 of the Code of Civil Procedure. 

That it was open to the appellant in second appeal to ask the High Court 


` to treat his memo of appeal as an applicatién in revision and to set aside the 


order made without jurisdiction, 
Appeal by the Defendant. 
Suit for a sum of money as due under an ekrarnama. 
The material facts appear from the judgment. 
“Appeal from Appellate Decree No. 375 of 1921, against the decree of 


District Judge of Nadia, dated the 4th January, 1921, reversing that of 
Munsiff of Ranaghat, dated the sath April, 1920. 


Von XXXIX. treu Gourt. 


` Babus Amarendra Natk Bose and Upendra Narain Bagchi 
for the Appellant. 


Babu Satindra Nath Mukherjee (for Babu Tarakeswar Pal 


Chowdhury) for the Respondent. 
The judgments of the Court were as follows : 


Rankin, J :—In this case, the defendant appeals from a deci- , 


sion of the District Judge of Nadia reversing a decision of the 


Munsiff of Ranagbat. The plaintiff brought the suit fora sum of | 


money as due to him by the terms of a document called Ekrar- 


nama. ‘That document is dated the 28th March 1891 and contem: | 
poraneously with it on the same day there was a conveyance of © 
certain land by the predecessor-in-title of the plaintiff to the prede- 
cessor of the defendant. The terms of the Ekrarnama have been. 


discussed in the judgments of the Courts below andthe first ques- 


tion is the question of construction. It is to be observed that . 


the conveyance contains no reference whatever to any such 
covenant as I am now about to read from the Ekrarnama. The 
Ekrarnama-which.was executed by the defendant’s predecessor-in- 


title was as follows: “When you expressed your desire to sell- 


your share ofthe putni and jamai right in Mouja Goid, I had 
promised before you that, if the above share was sold 


to me by you, I and my heirs and legal representatives . 
shall pay you and your legal representatives for the sheba of the - 
Jugal Kisore Thakur the sum of Twenty rupees yearly year after . 


year.” Later on, these words occur. “Therefore, I make this 


Ekrar that, by the grace of Jugal Kisore Thakur as long as there ; 


shall be any member in my family andas long as I shall have 
zemindari right in the above Mouza, Land my heirs and legal 
representatives shall pay you and your legal ee for the 
sheba of the Thakur the sum of rupees Twenty per year.” The 
conveyance of the same date contains no covenant o an equivalent 
effect and there is no recital whatever in it of this Ekrarnama. 
Now, what has happened is this: The purchaser of the property 


who made the promise contained in the Ekrarnama conveyed this | 


land to the present defendant. The present defendant is a pur- 
chaser from him. The plaintiff accordingly brought the suit 


against the defendant and he brought it upon the ground that the . 


present defendant was bound by the promise of the man who had 
sold the land to him. The plaintiff says that the promise of the 
predecessor-in-title of the defendant was intended to bind every 
body who would come to own that land, and that the covenant 
runs with the land, 
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Civit. ‘Now, in this case, it will be simplest to begin by stating the 
ia legal position of the parties. The position of the defendant in the 


PTN kN . “ a . 
Mohini Mohan {aCe Of a claim of that sort is that he is a person who is sued upon a 


claim which is unfounded in law. There is no such thing as 
between a vendor and a purchaser as a covenant to pay money 
Rankin, F- running with the land. The case of assignment of lease as between 
ka any one who may become interested in the term and any one who 
becomes interested in the reversion, it is possible to talk of a 
covenant running with the land. At common law no covenant 
ever ran with the -reversion. By the statute law, some covenants 
"may run with the term and some with the reversion and the nature 
of the covenants that can be said in loose language to run with the 
land has been described in the case law and in the Conveyancing 
Acts and made more or less precise. The present covenant is not 
one which can run with the land as it is in no way a covenant to 
pay rent. There is no lessor or lessee, there is no term and there 
is no reversion. There is no charge on the land. The position of 
a purchaser of land whose predecessor became bound by a restric- _ 
tive covenant is dealt with upon the principle of Zul% v. Moxhay (1) 
If there is a restrictive covenant and the purchaser takes with 
notice of it, then the person in whose favour the covenant is made 
can restrain the purchaser from acting contrary thereto. The 
present case is far removed from anything of that sort. When one 
looks at the terms of the Ekrarnama, one at the way in which these 
two documents of the same date were kept separate, it is abundan- 
tly plain that the vendor had a mind to sell the land with a clear 
litle and that, as apart of the consideration, he took a personal 
covenant from the purchaser which was intended to bind the latter 
and his family and them only so long as they held the land. 
There is, therefore, upon the merits no substance in the case 
against the defendant and there never was. 
Now, the position in this case is only half-dealt with when the 
merits are dealt with. It appears that, in the protracted series of 
s suits mostly but not all brought in the Small Cause Court, these 
parties have litigated upon this matter and the defendant has had 
very poor success. The present appeal is complicated by the- 
further consideration that this suit was not brought in the Small 
Cause Court. 
An objection has been taken by the plaintiff’s pleader to the 
effect that, under section roz of the Code, there is no second appeal 
because the ‘suit was of a mature cognizable by the Small Cause 


(1) (1848) a Ph. 774. 


©. 
Sankar Das. 
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Court. I propose to deal with the case on both assumptions ; but 
my Opinion is that the suit is simply a suit for a sum of money 
giving a bad reason why the defendant is bound by the covenant. 
That being so, I see nothing in Art. 4 or Art. 11 of the Second 
Schedule to the Provincial Small Cause Courts Act to take 
away the jurisdiction of the Small Cause Court. If that be the 
true view, then the fact that the case was tried by the Munsiff in 
his ordinary jurisdiction does not take away the prohibition of 
an appeal contained in the Small Cause Courts Act. Authority for 
that is cited to us in Shankarbhai v. Somabhai (1) which has been 
followed in this Court in the case of Jndza Chandra Mukherjee v. 
Srish Chandra Banerjee (2). The result, -therefore, on this view is 
that the first appeal was without jurisdiction. The second result 
but for section roz Code of Civil Procedure would be that this 
appeal would lie to set aside the decree made without jurisdiction 
on the first appeal. That would be on the well-known doctrines 
that are laid down in Kalipada v. Shekhar Basini (3) and Aduram 
v. Nakuleswar (4). But in this case, there isa further complication 
that there isa special prohibition against a second appeal. In 
that view, an objection has been taken by the plaintiff that this 
appeal is incompetent. [n my opinion, on the assumption which 
l think to be right that the case is cognizable by the Small Cause 
Court, the present appeal is not competent, and is barred by section 
102 Code of Civil Procedure. But it is open to the appellant to 
ask us to treat his memo of appeal as an application in revision 
and to set aside the order made without jurisdiction, This has 
been done before now.’ One instance, my learned brother points 
out to me is the case of Baikanta Nath Goswami v.-Sita Nath 
Goswami (5). The question then is whether on this assumption 
we shall exercise our revisional power. Prima facie-when a Court 
is faced with a decree which is made without purisdiction, it is 
a very strong thing not to interfere in revision, because otherwise 
all sorts of troubles may arise. The decree whichis a nullity 
may be contested hereafter by ea suit and that may give rise to 
infinite difficulties. We have, therefore, to see whether there is any 
valid reason why the decree under appeal should not be set aside. 
As to that, the position is this: If there was no appeal to thé 
District Judge, the plaintiff who was non-suited by the Munsiff 
might have applied in revision under section 25 of the Small cause 


(1) (1900) I..L. R. 25 Bom 417. (2) (1913) I. L. R. go Cale. 537. 
(3) (1916) 24 C. L. J. 2353 20 C. W. N. 967. 
(4) (1918) 29 C. L. J, 48. (5) (1911) I. L. R, 38 Cale. 42t. 
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Civit. Courts Act to this High Court. Now it may be that if we had 
1923. been of opinion that the plaintifi’s case was a very good one on 
nean cone 


merits we would not necessarily in the circumstances of this case 
have felt bound now to give ‘eave to apply in revision to set aside 
ae the decree of the learned Judge of the Court below. That is the 
Rankin, F. position on that hypothesis. We think that the decree of the 
E Court of appeal below is without jurisdiction. We are satisfied 
that it is wrong on the merits and we propose apart from any ques- 

tion of zes judicata to interfere. 

The other view may also be considered. It may be said that 
the case is not cognizable by the Small Cause Court. In that 
event, what is the position? The position then is this. There 
is a second appeal and we are entitled to deal with the case upon 
the facts found. Now, the only case on that footing which the 
plaintiff can make is the case of ses judicata and, on the footing that 
the case is not cognizable by the Small Cause Court, what is the 
plaintiff’s case for ses judicata ? It appears that the first suit to 
which the present defendant was a party was a Small Cause Court 
suit of rgor. Well, ifthe Small Cause Court was not competent to 
try this case, there is no ves judicata, It so happened that in that 
first suit an application in revision came up to this High Court and 
two learned Judges for reasons which do not appeal to me refused 
to interfere with the decree of the Court below holding that the 
defendant was liable. I am quite prepared to pay respect to that 
decision so far as it contains propositions not inconsistent with 
other decisions. But that judgment is in no way ves judicata any 
more than the Small Cause Court Judge’s judgment in connection 
with which it arose. The next suit was one of 1909 which was a 
suit in the ordinary civil Court a decree dated the 26th April rgrr 
being made for rent. I entrely demur the proposition that this 
case can be governed by any result of a suit for rent. The next 
case was one of 1916 brought in the Small Cause Court and there it 

m is perfectly true all points appear to have been canvassed. The 
defendant was then held liable buf, on the assumption that the 
suit was not cognizable by the Small Cause Court, the Judge was 
not entitled to try the suit. So there is no ves judicata, Which- 
ever way, therefore, we look at this matter, inspite of the tangle 
arising from the procedure adopted in this case and from the pro- 
cedure adopted in the previous litigation, we see our way to decide 
this case according to our opinion on the merits. We propose to do 
so treating the memorandum of appeal presented to this Court by 

: the cefendant as an application in revision and set aside the decree 


Mohini -Mohan 


2. 
Sankar Das. 
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of the learned District Judge with costs in that Court as having 
been made Without jurisdiction. The defendant is entitled to 
recover his costs in this Coutt from the plaintiff. We assess the 
hearing fee at two gold məhurs, 


B. B. Ghose, J :—I agree. 


A. T, M Appeal dismissed, Rule made absolnte. 


APPEAL FROM ORIGINAL CIVIL. 


Before Sir Asutosh Mookerjee, Knight, Judge, and Mr. Justice 
l Rankin, 


WILLIAM ROWE RAE 
D, 
LEWIS PUGH EVANS PUGH AND ANOTHER.“ 


Fartnership— Persons working to form acompany—Contract Act (IX of 1872), 
Sec. 239—Promoters-— Partners in promotine—~Agreement—Result of second 
suit depending on first—Altempi toresile from agreement. 


When there was no intention, before a company was formed, to carry on 
business and to share profits thereof, there was no partnership. 


Persons, who are working together to form a company, although they may 
intend to become members of the company alter its formation, are not partners, 
if this be the only relation between them. 


Per Mookerjee, 7: Promoters may become in fact partners, by actually 
carrying on, as incidental to the work of forming a corporation, a business enter- 
prise ; in such an event, it is the carrying on of such business, not the combina» 
tion to effect an incorporation, that makes them partners. è 


Promoters may become partners in the business of promoting; that is, if they 
engage in creating successive corporations as an occupation, putting their profits in 
a common fund, they may be said ta have made promotion and incorporation a 
business.and are partners in that business. 


The parties came to an agreement that the first suit should be tried, that the 
second suit, the subject matter of which was in essence identical, should not be 
tried, save the precise amount the plaintiff in the first suit would have to pay in 
the event of the first being decided against him, but that the result thereof should 


"Appeals from Original Decrees Nos. 130 and 131 of 1922, sgainst the decrees 
of Mr. Justice Buckland, dated the 11th August, 1932 in suits Nos. 1450 & 1655 
of 1922. 
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Civit. follow that of the first suit, that it should be put on the cause list for the day in 
- 1938 order to be decreed accordingly. The Judge expressly stated that there was, 
Sas but one issue for trial in the suit and the counsel for the plaintiff con- 


‘—iiilliam Rowe Rae sented to it. After the decision of the first suit, the counsel for the defendant 
Lewis Pu gh, in the second suit represented to the learned Judge that the agreement made prior 
—— to the trial and mentioned to him was one which did not bind the defendant in 

the second suit : | 


. Held, that the plaintiff in the first suit, who was defendant in the second 
suit, Could not resife from the agreement. 
Appeals by the Plaintiff in the first suit and by the Defendant 
in the second suit. l 
The first suit was instituted by Mr. Rae for declaration that he 
was entitled to one-third share in the partnership business and the 
assets thereof, for declaration that the partnership had been dissol- 
ved as and from the 15th April,-1920, and for incidental reliefs, 
Subsequently, nearly two years after the institution of the first suit, 
Mr. Pugh instituted the second suit against Messrs. Rae and Bow- 
den for declaration that he was entitled to a sth share in the sale 
proceeds of the property and assets thereof, and for recovery of 
Rs. 15128 or such other sum as might be found due, with interest 
thereon, ` 
: The material facts appear from the judgment of 


gakeh Buekland, J :—In the year r914, Mr. Pugh, and Mr. Bowden, 
August, 11. the two defendants in this suit formed a syndicate for the purpose 


of prospecting developing and working deposits of China clay ina 
certain area in the province of Behar and Orissa and for that pur- 
pose entered into an agreement dated the 9th June 1914 the effect 
of which is not in issue in these proceedings. It is of no. conse- . 
quence to enquire what was done under that agreement for it is only 
introductory to what followed. Between the date of that agree- 
ment and 1917, a ths interest in leases of certain property in 
the area had been, acquired in the name of Mr. Bowden and”: 
although that interest covered land in several localities the only 
property of any value for the purpose of prospecting for and the 
extraction of China clay was that kaown as Patharghata, in the 
district of Bhagalpur, the others had ‘no value for the project in 
contemplation.’ “A certain amount of China clay was extracted but 
not much could be done-without finance for though, as it has been 
expressed, Mr. Pugh provided the influence required Mr, Bowden | 
the expert’knowledge, a financier was required as a complement to 
these two.other. gentlemen if the business was to be a commercial 
guiccess, TE 
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In the year 1917, Mr. Rae, the plaintiffin this suit, was 
approached for the purpose of financing the venture and on the rst 
of September 14917 two documents were executed to which these 
three gentlemen were all parties. One of these was a declaration 
of trust by Mr. Bowden declaring that he held the lands in terms 
of the leases acquired and to be acquired in trust for himself and 
the plaintiff and his co-defendant in equal one-third shares. That 
declaration of trust was subject as regards the plaintiff toa clause 
which provided that should the plaintiff fail to incorporate and float 
the company mentioned in the agreement of even date it should be 
cancelled so far as it purported to affect him and in effect the other 
two parties should be restored to their original position. The 
Other agreement of the same day in the document which I have 
to construe and upon the construction of which my judgment 
in this case will depend. In that agreement it was recited, first of 
all, that under the agreement of rg:4 the defendant Mr. Bowden 
had prospected for minerals in the district of Bhagalpur and dis- 
covered clay and minerals in the land set out in the schedule and 
_ obtained or was about to obtain leases in his own name, but for 
and on behalf of the parties in equal shares. Then follows a recital 
as to monies said to have been already expended by the defendants 
and the document. finally recites :— 

Whereas it has been agreed between the parties hereto that they 
the said parties (hereinafter called the syndicate) should form a 
syndicate for the purpose ef floating a company to acquire a por- 
tion of the said land, vizą, the land known as Patharghata lakhraj 
and mine for China clay in the said lands on the terms hereinafter 
contained, 

_ That recital states the object of the agreement, and the opera- 
tive part of the agreement gives effect to what this recital states 
that object to be. 

The agreement first determined the previous agreement enter- 
ed into 3 years earlier between the defendants. It then provides 
that within 2 months or as soon thereafter as possible from the dates 
registration of the leases obtained or to be obtained by Mr. Bowden, 
Mr. Rae shall form and register a company to be called the Col- 
gong China Clay Company Limited with a capital of 214 lacs of 
Rupees to be divided, into shares of Rs, 10 each for the purpose 
of acquiring on lease ata rent of Rs. 1,200 per annum froth the 
syndicate, the syndicate’s underground rights in the Patharghatta 
lakheraj lands and working China clay therein and such surface 
rights as might be necessary for the purpose. The agreement 
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Cig. then states that the plaintiff shall advance without interest all 
am 1923 money necessary for the purpose of obtaining and registering the 


kangeni 


William Rowe Rae leases and of the incorporation of the company which to a limit 


of Rs. 10,000. The fourth clause of the agreement provides that 
the syndicate shall grant the lease of the property tothe company. 
Buckland, J. on incorporation. The consideration to be paid by the company 
is stated to be Rs. 50,000 to be paid by the allotment of shares in 
the company when floated to the parties and to Mr. Peter Rae a 
brother of the plaintiff in the proportion stated. As further con- 
sideration the company when incorporated was to repay to 
Mr. Pugh, Mr. Bowden the sums of money stated to have been 
previously expended by them, and to Mr Rae his advances. 
Sixth. The plaintiff’s firm were to be managing agents of the 
company, and 7th and lastly, if the plaintiff failed to ftoat the 
proposed company within six months of the signing of the last of 
the leases to be obtained, then the agreement was to be void and 
Mr. Rae was to get nothing except the money he had expended 
under this agreement, and the agreement of 1914 between the 
defendants was to be revived. That is the whole agreement. The 
interest in the leases still to be acquired by the parties was the 
3/sths interest which was outstanding, foras I have already stated, 
the interest which they had was only 2/sths, Ifand when they 
acquired that, all that would have had to be transferred to the 
company under the agreement was their whole interest in Pathar- 
ghatta, for as far asthe proposed company was concerned, the 
remainder of the land would, 1 am told, have been of no value. 
That was the posiiion in 1917, and nothing further happened 
as regard the incorporation of the company, because in the year 
‘1920 it became impossible to float it, as the 3/5 ths interst in the pro- 
perty was not obtained. Mr. Rae apparently had the matter in hand 
during Mr. Pugl’s absence from India, but it is not suggested that 
he thereby committed any default, and the 3/5ths interest in the 
° property was secured by compititors of the name of P. N. Dutt 
& Co. The alternatives then open,to these gentlemen were to join 
hands with ‘the purchasers of the 3/sths interest or to sell their 2/sths 
interest to their competition and the latter course was eventually 
adopted. ‘But in the meantime a considerable sum of money had 
been advanced by the plaintiff and expended and money had been 
earned by the extraction and sale of China clay. What actually 
happened was entirely different from what was “contemplated by 
the parties when they put their hands to the agreement of 1917. 
But with these matteys [ have no concern though I have little 


v. 
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doubt that it is due chiefly to the fact that the property which was 
to have been transferred to the intended company has been sold 
and a considerable sum of money realised on such sale that difficul- 
ties have arisen between the parties, 

It is claimed by the plaintiff that under the agreement of the 1st 
September 1917 the parties were partners, and all I am asked to 
do is to construe that agreement. That being so though 1 have 
given the history of this matter the evidence which has been given 
in the case seems to me wholly unnecessary for extraneous matters 
or what happened do not assist me in construing the agreement in 
question. 1 consider that in this case I have been misled through- 
out until the closing stages. The suit was first before me in 
December last when Mr. Bowden was examined de dene esse. At 
that time the case was opened and issues were settled. A number 
of issues were raised of which now it is admitted by learned coun- 
sel on both sides only the first arises and that is, “ Ona construc- 
tion of the agreement of the first of September, was any partnership 
constituted .between the plaintiff and the defendant”. At that 
time according to the opening of learned counsel who when appear- 
ed for the plaintiff alternative cases were to be made upon the 
basis of the agreement itself or of an oral agreement for partnership 
made in 1917 or an implied agreement for partnership or an agree- 
ment made in March r920 to constitute a partnership solely for 
the purpose of the sale. I accordingly settled a number of issues 
which as has now been conceded by learned counsel with one 
exception have nothing to do with the case and learned counsel on 
both sides have invited me to confine myself to the simple question 
as to whether or not agreement entered into bstween these gentle: 
men did or did not constitute a partnership between them and 
that is the only point now to be decided. The case might have 
been determined long ago for all that it would have been necessary 
to do would have been to set it down for settlement of issues when 
the case could have been disposed of. However that has not been 
done, and the parties have been put to expense, which I may have 
to deal with on the question of costs. I propose to confine myself 
as 1 have been asked to do to the four corners of the agreement, 
and in this aspect of the matter, all the evidence as to what 
happened before and after the agreement was entered into, is 
entirely irrelevant. 

Turning to the agreement itself, it is pointed out with force by 
Mr. Gregory that not only in the word ‘‘partnership” not used, but 
there is no provision for the sharing of profits which is an essential 
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Cry. term of every partnership agreement. The word “syndicate” is 


ssi 1923. used, but the word as a word of the English language, does not 


wad 2 . . e . 
William Rowe Rae necessarily imply partnership. It is rather aterm of business than 


, we aterm of law. It does not import any particular legal relations 
Lewis Pugh. ; eee 

minan and may be applied to an association of persons who are not part- 

Buckland, F, ners : in fact as is well-known, limited companies are frequently 


termed syndicates, and it is of course rot contended that a limitéd 
liability company and a partnership are synonymous terms. ‘The 
use of word ‘‘ syndicate,’’ to my mine, does not affect the question 
either way. Onthe point of the sharing of profits Mr. Mitter on 
behalf of the plaintiff has relied upon the 4th clause. He submits 
that the shares in the company to be incorporated which the agree 
ment provides that the several parties still receive were their 
profits under the agreement. I do not take that view. That clause 
does not state the shares of the parties as partners in partnership 
business but the shares in the company when incorporated which 
are to be allotted to the several: vendors. The consideration for 
the sale to the intended company which has as regards this claim 
to be paid in shares to the company is to be paid, not, it is be 
observed collectively in this association of persons referred’.o as a 
syndicate and then shared by them as profits of their alleged part- 
nership, according to their shares in the alleged partnership but it 
is to be paid by the company to Mr. Pugh, to Mr. Bowden, to the 
plaintiff Mr. Rae, and to Mr. Rae’s brother who it has not been 
suggested is a partner in this concern. Further such payment in 
the form of shares to be issued by the company to these gentlemen 
could only be given effect to upon the company being incorporated, 
and then it would become a matter between the company 
and these several gentlemen and not between the company 
and this association of persons referred to as a syndicate. 
This clause as régards shares has no effect unless the company is 
incorporated and cannot be treated as showing that profits were to 
° be shared from which the agreement may be construed as a partner- 
ship deed. For these reasons I am of opinion that there is noth- 
ing in this agreement, and this is the only clause to which my 
attention has been drawn in this connection, as to sharing profits. 
Then I have been referred on behalf of Mr. Pugh to ‘the last 
clause,, which, it is submitted, is inconsistent with partnership, 
because if there was a partnership on dissolution the property 
would have to be divided and the business dissolved in the usual 
manner. This clause provides that in the event of Mr. Rae failing 
to incorporate and float the Company the agreement shall be void. 
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It is submitted by Mr. Mitter on Mr. Raes behalf that this is 
merely a clause showing that in the event of default by Mr. 
Rae, he goes out and will obtain no benefits. That is not so ; 
that is not what the agreement says. The agreement says 
that in the event of Rae failing to float the company as 
provided, the agreement shall be void, and that Mr. Pugh and 
Mr Bowden shall be restored tə their original position. Look- 
ing at the document as a whole, I am of opinion that the position 
can be best described by saying that these gentlemen were 
company promoters. They intended to form a company with 
reference to a given project and to set it going, and to take 
the necessary steps to accomplish that purpose. That is the-intent 
and object of the agreement, as I read it. It was not, in my opinion, 
contemplated that there should be anything in the nature of 
; carrying on business or sharing profits to be obtained thereby. The 
intention from the first was that the interests in the land acquired 
and to be acquired should for the consideration stated be made 
over to the company which Mr. Rae was to form and for the for- 
mation of which and obtaining the leases Mr. Rae was to provide 
the necessary funds. That in my opinion expresses shortly the 
whole of this document from beginning to end and it was an agree- 
ment entered into by company promoters for the purpose of the 
promotion of a company, ‘and nothing else. In my judgment, it is 
not a partnership deed and the parties were not partners. No 
authorities were cited in the course of the argument but the ques- 
tion whether promoters of companies are partners is discussed by 
Lord Lindley in his well known work on the law of partnership (8th 
Ed. p. tg) from which before concluding this judgment I will quote 
a passage :— 


“Persons who are working together to form a company, 
‘although they may intend to become members of the company 
“after its formation, are not partners if this be the only relation 
“between them ; they are, it is true, engaged in a common object, 
“and that object is ultimately to acquire profit; but their imme- 
diate object is the formation of a company, and even if the com- 
pany is not to be incorporated they are only in the position of 
persons who intend to become partners after the company is 
formed.” ; 


In the result as this the only issue that I have to decide, the 
suit must be dismissed with costs on Scale No 2 and reserved costs, 
if any. 
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Civit. Buckland, J :-—This suit is a cross suit arising out of the facts: 
wé of the case which I have just disposed of. It has been ‘agreed that 
qa Se aad 


a the evidence given in that case shall be treated as evidence in ‘this 
William Rowe Rae 





v. and though for reasons given in my judgment such evidence was 
Lenis Figh; quite superfluous in that suit I have notwithstanding already stated 
Buckland, F. the facts which I need not therefore recapitulate. In that case 

1972. I held that the agreement of the rst September 1917 was not 
Aa. ii a partnership agreement and that by virtue of that agreement Me. 
— Rae was not a partner with Mr. Pugh and Mr. Bowden. This is a 


suit by Mr. Pugh to recover from Mr. Rae money in his hands 
received upon sale of the property and the amount now agreed is 
Rs, 15,672. 

Mr. Pugh’s contention is that it having been become impossible 
to secure the leases which were necessary for the purpose of . 
floating a company it became impossible to float the company as 
agreed and therefore he claims that Mr. Rae has no interest in 
the property and the position is that which would have arisen had 
Mr. Rae committed a default as stated inthe 7th para. of the 
agreement. 

Mr. Rae’s contention is contained in paragraph 8 of his written 
Statement where he says that he was at all material times a partner 
in the syndicate with the plaintiff and Mr. Bowden and was entitled 
to share equally in the net sale proceeds in the business. He 
denied that the plaintiff is entitled to five-eighths or Mr. Bowden to 
a three-eighths share. In paragraph. ro he does not admit that in ac- 
cordance with the legal provision or at all the plaintiff is entitled to 
recover the sum claimed. Mr, Rae throughout has been claiming 
to be entitled to a third share in the immovable property and as 
was submitted by learned counsel on his behalf in the machinery 
stock-in-trade goodwill and sale proceeds thereof by virtue of his 
belng a partner under the agreement of the 1st September 1917. 
He has been held not to be a partner and now therefore he shifts 
his ground and claims to be what Mr. Mitter has described as a 
co-owner with these two other gentlemen in a third share. 

The claim is based upon the declaration of trust and the agree: 
ment of the rst September 1917. As I understand the argument 
on behalf of Mr. Rae the claim isnot based on either one of — 
these documents I asked Mr, Mitter to deal with the agreement but 
without the declaration of trust I do not understand that he com- 
tends that Mr. Rae can claim any title to the property nor do I un- 
derstand that he contends that any such claim can be made under 
f I the declaration of trust without the agreement, In point of fact the 
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agreement itself does not confer upon Mr. Rae title to any property 
esse. He tight possibly havea right under it to property in 
future after the incorporation of the intended company but that is 
a point with which I am not concerned. I am concerned with his 
alleged rights to the property which it was intended should even- 
tually become the property of the company after incorporation. 
Under the declaration of trust Mr. Bowden declared that “ from 
the date of the leases he has held and now holds and will hold the 
lands therein mentioned in terms of the said leases subject to the 
rents or covenants and conditions therein respectively reserved and 
contained as to-one undivided third part or share thereof upon 
trust for Mr, Pugh and as to one other undivided third part or share 
thereof upon trust for Mr. Rae and as to the remain- 
ing one undivided third part or share thereof for his own 
absolute use and benefit. “That document also provides 
that should Mr. Rae fail to incorporate and float the company 
mentioned in the agreement of even date the declaration of trust 
shall be cancelled so far as it purports to affect Mr. Rae. It is 
clear that this document is ancillary to the cther that is to say 
ancillary to the floatation of the company- which it was the object 
of the agreement to cause to be incorporated and it was only for the 
purpose of enabling effect to be given to that agreement that this 
declaration of trust was necessary. The object of that agreement 
to which the declaration of trust was ancillary having failed 1 am 
unable to see that Mr. Rae has any title to the property. 

Mr. Rae has throughout referred to the agreement as a partner- 
ship agreement. He has never formulated a claim on his own 
accounts otherwise than as a partner and it is only in the gourse 
of to-day since I. gave judgment in the previous case that the ground 
has been so shifted and a claim to the property otherwise than as a 
partner has been made. I asked learned counsel for Mr. Rae if he 
could point to anything where this claim had been formulated. He 
was unable to doso beyond drawing my intention to the 10th para 
of the written statement. That is not the formulation of a claim 
of title independently of partnership, that is merely a denial of the 
plaintiff’s title which is a very different thing. The first case came 
on at the end of the last year and issues were settled. Those issues 
raised the question of partnership in every conceivable form and 
the last alone fore-shadowed a claim of .this nature. On the 3rst 
July of this year in the course of correspondence with Messrs, 
Kesteven Gooding & Co, Messrs. Leslie & Hinds on behalf of 
Mr, Rae wrote: l 
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“ Our client agrees the result of the second suit shall follow 
that of the first suit save the precise amount he would have to pay 
in the event of the first being decided against him will still have to 
be determined.” 

Yesterday learned counsel at the hearing of the first suit agreed 
that this suit should ; lide the result of that suit and in the course 
of the hearing of that suit by common consent it was contended 
that the only point for decision was that of partnership under the 
agreement, I have occasion to refer to this in my judgment in that 
case. Mr. Mitter has just said that there was a misunderstanding. Of 
course I accept his statement that he misunderstood same thing 
though I confess 1 do not appreciate what the misunderstanding was 
in the circumstances. I refer to all of this not by way of holding the 
parties to the agreement that the result of this suit should follow the. 
result of the first for that is not necessary in my view of the case but 
as indicative of the want of bonafides in the claim as now made. 

There will be a decree for Rs. 15,672 with costs on scale No. 2. 
Interest on judgment at six per cent. 

Against these decrees, Mr. Rae appealed. ; 

Sir B. C. Mitter and Mr. B. E. Mitter for the Appellant. 

Messrs. W. Gregory and B. Bose for the Respondent (Pugh) 

Mr. Westmacott for the Respondent (Bowden) 

The judgments of the Court were as follows : 

l C. A, V. 

Mookerjee J:—The facts material for the determination of 
the questions-raised in these two appeals, which have been heard 
one after the other, lie in a brief compass and may be shortly 
narrated. 

On the 1rth June, 1914, Pugh and Bowden formed a syndicate 
to work a deposit of China clay in the district of Bhagalpur upon 
the terms that Pugh should provide the finance and have a ten 
annas share, while Bowden should. work the Property and have a 
six annas share, all properties acquired by Bowden in the district 
to be on syndicate account. Subsequent to the date of this agree- 
ment, Bowden acquired a two-fifths interest in leases of certain 
property in the locality mentioned, and a certain amount of China 
clay was extracted, though the progress of the prospecting and deve- 
loping scheme was by no means satisfac:ory. The position thus 
was that ‘though Pugh provided the infiuence required, and Bowden 
the expert knowledge necessary, a financier was needed asa com- 
plement, if the business was to be a commercial success, Pugh 
and Bowden were accordingly joined by Rae, arid on the rst 
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September 1917, two documents’ were executed. each among these 
three gentlemen ; the first was an agreement, the second a deed of 
declaration of trust. The Articles of Agreement were in the follow- 
ing terms : 

“ Articles of Agreement made and entered into this first day of 
September, 1917 between Lewis Pugh Evans Pugh of Patna in the 
Province of Behar and Orissa, Barrister-at-Law of the first part, 
George William Bowden of 43 Dhurrumtolla Street Calcutta Engi- 
neer of the second part, and Willian: Rowe Rae of No. 7, Church 
Lane in Calcutta Merchant of the third part. Whereas in terms of 
an agreement made between the said Lewis Pugh Evans Pugh and 
the said George William Bowden and dated the eleventh day of 
June, 1514 the said George William Bowden has prospected for 
minerals in the District of Bhagalpur and with the help of monies 
partly obtained from the said Lewis Pugh Evans Pugh and partly 
of his.own has discovered clay and minerals in the lands set out in 
the Schedule hereto and has obtained or is about to obtain leases 
of the said lands in his own name but for and on behalf of and for 
the benefit of the parties to these presents in equal shares. And 
whereas there has been expended by the said Lewis Pugh Evans 
Pugh and the said George William Bowden respectively the sum of 
Rs. 10,000 and Rs. 5,000 in the prospecting operations aforesaid 
and in negotiating for and for obtaining leases’ of the said lands 
And Whereas it has been agreed between the parties hereto that 
they the said parties (hereinafter called the Syndicate) should form 
a Syndicate for the purpose of floating a Company to acquire a por- 
tion of ihe said land, viz.—the land known as Patharghatta lakhe- 
raj, and mine for China clay in the said lands on the terms herein- 
after contained. Now These Presents Witness that it is) hereby 
mutually agreed between the parties hereto in manner following 
that is to say :— 

- First-—T hat the said agreement between the said Lewis Pugh 
Evans Pugh and George William Bowden dated the Eleventh day 
of June 1914 shall be and is hereby determined in all respects and 
these presents are entered into in supersession of the sail agreement 
in all its particulars. 

Second—Within two months or as soon thereafter as possible 
from the date on which the leases so obtained and to be obtained 
by the said George William Bowden in the schedule mentioned‘are 
registered the said William Rowe Rae shall duly form and regis- 
ter under the Indian Companies Act 1913 a Company limited by 
shares to be called the Colgong China Clay Company Limited with 
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2 capital of Rs. 2, 50,000 divided into twenty five thousand shares of. 
Rs. 10 each, for the purpose of acquiring from the Syndicate on. 
lease for nine hundred and ninety nine years the underground 
rights in all the China clay in Patharghatta lakhraj land and working 
China clay in the said lands and such surface rights as may. be. 
necessary for the purpose of erecting works and buildings and 
working the said clay at a rental of Rs. 1200 per annum. 

- Tbird.—The said Wiliam Rowe Rae shall advance without 
interest all sums still necessary up*to a.limit of Rs. 10,000 for the 
purpose of obtaining and registering proper leases of .the said 
lands and for the formation and registration of the said company. 

Fourth—The Syndicate shall grant lease in the second paia-. 
graph of this agreement mentioned to the Company when. formed 
for the sum of Rs, 50,Coo and such further sums as are in the next 
paragraph hereof mentioned to be paid and satisfied as.to 
Rs. 50,000 aforesaid by the allotment of shares to the following 
persons in the following numbers :— 

To the said Lewis Pugh Evans Pugh one thousand six hundred 
and sixty six shares of Rs. 10 each. | 

To the said George William Bowden one thousand and five 
hundred shares of Rs. 10 each. 

To the said William Rowe Rae one thousand and five hundred 
shares of Rs. 10 each. | 

To Peter Rae a brother of the said William Rowe Rae three 
hundred and thirty four shares of Rs. ro each. l A 

Fifth—The Company when formed shall as part of the consi- 
deration for the lease of the said rights and. in addition to the 
payments mentioned in the last preceding paragraph pay without 
interest and in cash to the said Lewis Pugh Evans Pugh the afore- 
said sum of Rs. 10,0co0, to the said George William Bowden the 
aforesaid sum of Rs, 5,000 and tothe said William Rowe Rae all 
sums that may be advanced by him in terms of the second para- 
graph of these presents. 

Sixth—The firm of Rae and Company (at present consisting, of 
the said William Rowe Rae and Pater Rae) as it is now or may 
hereafter be constituted shall be the Managing Agents .of the 
Company for a period of at least ten years from its incorporation 
upon such terms as may be agreed upon hereafter. 

Seventh—Provided always that should the said William 
Rowe „Rae fail to float the proposed Company within six 
months from the signing of the last of the said leases this agreement 
shall be void and he shall ‘be. entitled to receive back any monijes 
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expended by him in terms of these presents, but nothing over 
and above the sum so expended and the said agreement between 


the said Lewis Pugh Evans Pugh and George William’ 


Bowden hereinbefore cancelled shall be revived and come into 
force again.” 
~ The Deéd of Trust was in the following terms : ; 

“ This Indenture made this first day of September 1917 between 
George William Bowden of No. 43 Dhurrumtolla Street in Cal- 
cutta Engineer of the first part, Lewis Pugh Evans Pugh of Patna 
in the Province of Bihar and Orissa Barrister-at-Law of the second 
part, and William Rowe Rae of No. 7, Church Lane in Calcutta 
aforesaid Merchant of the third part. Whereas the said 
George William Bowden has obtained or is about to obtain 
certain leases in respect of the lands specified in the Schedule here- 
under written for the considerations mentioned therein respectively 
and for the several terms of years or periods therein mentioned 
respectively with the mining and other rights therein mentioned 
and subject to the covenants in the said leases to be contained and 
whereas the said lands and rights therein have been and will be 
acquired in terms of the said leases by the said George William 
Bowden on behalf of himself and the said Lewis Pugh Evans Pugh 
and William Rowe Rae in equal shares, And Whereas the parties 
hereto have agreed to execute these presents for the purpose of 
defining their respective beneficial interests in the premises and to 
enter into and become bound by the stipulations on their respec- 
tive parts hereinafter contained. Now This Indenture Witnesseth 
as follows :— 

First.—In consideration of the premises the said George Wil- 
liam Bowden hereby declares that as from the respective dates of 
the said leases he has held and now holds and will hold the lands 
therein mentioned in terms of the said leases and subject to 
the rents covenants and conditions therein respectively reserved 
and contained as to one undivided third part or share thereof upon 
trust for the said Lewis ¿Pugh Evans Pugh and as to one other 
undivided third part or share thereof upon trust for the said wil- 
liam Rowe Rae and as to the remaining one undivided third part 
or share thereof for his own absolute use and benefit. | ; 

Second—Each of the parties hereto hereby covenants with the 
others and other of them as follows :— hi 

(a) To pay or contribute his due proportion of the rents reserv- 
ed and to be reserved by the said leases respectively and of the 
expenses incurred orto be incurred in performing and observing 
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and covenants on the part of the lessee and the conditions therein 
contained. l : 

(b) Not to do or omit to do anything in relation to the premi- 
ses in contravention of the covenants and conditions in the said 
leases contained. l 

(c) To keep indemnified every other party hereto from all 
actions claims and demands incurred or to be incurred by such 
last mentioned party by any default on the part of the covenanting 
party in performing his obligations under these presents. _ 

Provided always that should the said William Roe Rae fail to 
incorporate and float the company mentioned in an agreement of 
even date herewith between the parties in terms thereof, this Inden- 
ture shall be cancelled so far as it purports to affect the said Wil- 
liam Rowe Rae and it shall thereafter be read as if made between 
the said Lewis Pugh Evans Pugh and George William Bowden only 
and the shares of them respectively in the said properties shall be 
ten sixteenths and six sixteenths after repayment to the said Lewis 
Pugh Evans Pugh of the monies advanced by him in terms of the 
agreement of the eleventh day of June rgtq between the said last 
named parties.” l 

The venture proved too ambitious, and it became impossible to 
float the projected company, as no more than two of the necessary 
leases could be secured. Thereupon, Pugh and Bowden decided 
to sell their right, title and interest in the property, and, at the. 
instance of the purchasers, Rae was made a par to the documents 
of transfer which were completed on or about the rzth April, 1920. 
Rae forthwith set up a claim to share in the netsale proceeds 
which amounted approximately to Rs. 60,000. On the aoth July, 
1920, Rae instituted the first suit against Pugh and Bowden’ for 
declaration that he was entitled to one-third share in the partner- 
ship business and the assets thereof, “for declaration that the part- 
nership had beeh dissolved as and from the rsth April, 1920, and 
for incidental reliefs. On the rth May, 1932 Pugh instituted the 
the second suit against Rae and Bowden for declaration that he 
was entitled to à five-eizth share in the sale proceeds of the property 
and assets thereof, and for recovery of Rs. 15, 128 or such other 
sum as might be found due, with interest thereon. Mr. Justice 
Buckland has dismissed the first suit and decreed the second suit. 
As regards the suit by Rae, he has held that upon a true construc- 
tion of the articles of- agreement dated 1st September, 1920, no 
partnership could be deemed to have been created among Rae, 
Pugh and Bowden. As regards the ‘seqond suit, Mr. Justice 
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Buckland has held that as Rae, the defendant therein, had agreed 
that the restlt should follow ` that of the first suit, save the‘precise 
amount, Pugh was entitled to a decree as a matter of course 
against him. Mr. Justice Buckland, I gather, has further held 
that on a true construction of the Deed of Trust dated rst Sep- 
tember, 1920, Rae had not, on the merits, a gond answer against 
the claim put forward by Pugh. Rae, thus defeated in each of the 
two suits, has appealed to this Court. I shall deal with the two 
appeals, one after the other. 


Appeal No. 130 of 1922. 


The decision of the appeal in the suit instituted by Rae against 
Pugh and Bowden, depends upon the true construction of the 
articles of agreement dated the rst September, 1920. The intro- 
ductory paragraph recites the agreement between Pugh and Bowcen 
dated trth June, 1¢14 and states that Pugh and Bowden had spent 
Rs. 10,coo and Rs. s,00> respectively in prospecting operations 
and in negotiating for leases. The object of the agreement is then 
stated to be that Pugh, Bowden and Rae should form a syndicate 
for the purpose of floating a company to acquire the Patharghatta 
Jakhraj and to mine for China clay therein on specified terms. The 
first clause provides that the previous agreement between Pugh and 
Bowden should stand superseded. The second clause provides 
that within two months, or as soon thereafter as possible, from the 
date of registration of the leases obtained or to be obtained by 
Bowden, Rae shall form and register under the Indian Companiés 
Act, 1913, a Limited Company, to be called the Colgong China 
Clay Co. with a capital of two and a half lakhs divided into 25,000 
shares of Rs. 10 each, for the purpose of acquiring from the syndi- 
cate on lease for g99 years the underground rights in the China 
clay and working therein. ‘ihe third clause requires Rae to advance 
money up to a limit of Rs. 10,000 for the acquisitidn of the leases 
and for the formation and registration of the company. The fourth 
clause describes how, on the formation of the company, shares 
would be allotted among thé members of the syndicate anda 
brother of Rae. The fifth clause provides for recoupment, after 
formation of the company, of Rs. 10,000 by Pugh, of Rs. 5,000 by 
Bowden and of all sums advanced by Rae in terms of the third 
Clause. The sixth clause provides for the appointment of Rae & 
Co: as managing agents of the contemplated company for ten years 
from the date of its incorporation. Finally, the seventh clause 
contains a provision for defeasance. lf Rae should, fail to float the 
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proposed company within six months from the signing of the last.of 
the leases, the agreement would become void, Rae whould become 
entitled to be reimbursed all the moneys spent by him, and the 
agreement dated 1rth June, 1914, between Pugh and Bowden 
would stard revived. The question arises, whether this agreement 
creates a parinership among Pugh, Bowden and Rae, within the 
meaning of section 239 of the Indian Contract Act which defines a 
partnership as follows : 

“Partnership is the relation which subsists between persons who 
have agreed to combine their property, labour or skill in some busi- 
ness, and to share the profits thereof between them.” 

The requisite elements of a partnership are consequently as 
follows ; 

(t) Partnership is a relation between two or more Perea) - 

(2) the relation arises out of an agreement ; 

(3) the agreement is that 

(a) they will combine their property, labour or skil, 
(b) in some business, and that 
(c) they will share the profits thereof between thom. 

The analysis of the agreement Set out above shows that there 
was UO partnership created among the members of what was des 
cribed as the syndicate ; they were in essence company promoters 
who intended to form a company with reference to the given 
project and to take the necessary steps in that behalf. There was 
no intertion, before the company wis formed, to carry on business 
and to share the profits thereof. Iam reluctant to refer to judicial 
decisions in this connection in view of the enpha:ic warning of Lord 
Herschell in Bank of England v. Vagliuno Bros. (1 ), against ascer- 
taining the lav, not by interpreting the language of the statute, 
but by roaming over a vast number of authorities, in order to dis- 
cover what the law was, extracting it by a minute critical examini- 
tion of prior deci$ions. But we may usefully recall the fact that 
the attempt to include comptny promoters in the category of 
partners is by no means novel. The decisions in Walstaé v. Spottis- 
woode (2) and Reynell v. Lewis (3), show that similar endeavours 
have previously been made without success, notwithstanding the 
dicta in Holmes v, Higgins (4) ; Lucas v, Beach (5) and Barnett y. 
Lambert (6). Persons who are working together to form a company, 


(1) (1891) App. Cas 107 (145) (2) (1846) 15 M. & W. 501; 71 R. R. 740. 
(3) (1845) 15 M. & W. 5173 7: R. R. 751. (4) (1842) 1 B. & C. 74. 
(5) (t340) 1 M. & G. 417 ; 56 R. R. 419. i 

(5) (1846) 15 M. & W. 489 ; 15 L. J. Ex. 305. 
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-although they may intend to become members of the company after 


ram me 


its formation, afe not partners, if this be the only relation between 
them. They are, it is true, engaged in a common object, and that object 
is ultimately to acquire profit, but their immediate object is the for- 
mation.of the company. To call persons associated for such a 
purpose, partners, is to ignore the difference between a contract 
of partnership and an agreement to .enter into such a contract, to 
confound an agreement with its result. This was distinctly 
stated by Lord Cranworth, V. C. in Bad. Capper (1) and has been 
repeatedly recognised: Forrester v. Bell (2); Norris v, Cottle (3) ; 
Hutton v. Thompson (4); Bright v. Hutton (s5). It need not be 
disputed that promoters may become in fact partners, by actually 
carrying on, as incidental to the work of for.ning a corporation, a 
business enterprise ; in such an event, it is the carrying on of such 
business, not the combination to effect an incorporation, that makes 
them partners. It may further be conceded that promoters may 
become partners in the business of promoting ; that is, if they 
engage in creating successive corporations as an occupation, put- 
ing heir profitsin a common fund, it may well be held that they 
have made promotion and incorporation a business and are part- 
ners in thit business. There is no such exceptional feature in the 
present case, and Mr. Justice Buckland has correctly held that the 
agreement of tst September, 1920, did not create a partnership. 
The appeal in the suit instituted by Rae must consequently be 
dismissed with costs. 


Appeal No 131 of 1922. 


The decision of the appeal ia the suit instituted by Pugh against 
Rae and Bowden depends upon entirely different considerations, 
though the subject matter of the two litigations is in essence identi- 
cal. The course which the trial took before Mr. Justice Buckland is 
abundantly clear from the record as also from the affidavits of Pugh 
and of Leslie, the solicitors for Rae. On the 24th July, 1922, the 
solicitors for Rae wrote as follows to the solicitors for Pugh : 

We propose to apply to the Court to allow these two suits to 
be placed on the board, one after the other, and to appoint an early 
day for the hearing. Our client expects to leave India for geod 
before the Court reopens after the long vacation. Please let us 
know if you will consent to our application,” : 


(1) (1851) 2 Sim. N 5. 178. (2) (1847) 10 Ir. L. R, 555, 
(3) 11850) 2H.L.C. 647. (4) (1850) 4 H. L. C. 161, 
(5) (1851-52, 3 H. L. C. 341 (368). 
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The following reply was sent the next day by the solicitors for 


Pugh: e 
“ Your letter of yesterday’s date. 
We will consent to the first suit being taken up immediately. As 


‘yegards the second suit, it will follow the result of the first: and. 


there is no need to incur unnecessary expense.” 

On the 31st July, the solicitors for Rae sent the following l 
reply:: 

“ Your favour of the 25th instant. Our client agrees the result 
of the second suit shall follow that of the first suit, save the precise 
amount ’he would have to pay in the event.of the first being decid- - 
ed against him will still have to be determined. 

We will make the necessary application for an early date to be - 
fixed’ for the-hearing of the first suit to Court next week. It will 
be necessary to have both suits on the boardin order to havea 
decree in the second suit. 

If.you will waive service of the summons we could mention 
the matter by consent on an early date before Mr. Justice Buck- . 
land. | 

Please let us hear from you.” 

To this- the following reply was sent onthe znd August, rg22 
by the solicitors for Pugh : 

“Your letter of the 3rst ultimo, 

We will waive service of the summons and will instruct counsel 
to be present in the Court of Mr. Justice Buckland at iz A. M, 
tomorrow when this case may be mentioned.” 

The matter was mentioned to Court on 3rd August, 1922 and 
roth August, 1922 was fixed for the hearing. On the roth August: 
1922 both suits were in the list, one after the other. Pugh was 
present in Court when the cases were called on. Mr. B, L. Mitter . 
appeared for Rag, the plaintiff in the first case; Mr. W. Gregory . 
and Mr. B. Bose appeared for Pugh and Mr, Westmacott appeared 
for the defendant Bowden. 

_Mr. Westmacott also stated at that | time that he appeared for. 
the defendants in the second suit and that he was instructed to 
mention that it had been agreed that the second suit would abide 
the result of the first suit subject to the question of amount which 
the defendant Rae might be called upon to pay. 

Mr. Westmacott initiated the matter by stating he was ins- 
tructed to consent and counsel for Pugh assented. 

Thereafter Mr. Justice Buckland delivered judgment in the first 
suit. He held, as already stated, that the only material issue in 
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that suit was the first, which had been framed in the following: 


terms : ° 


“On the construction of the agreement of the first of September, 
1917, was any partnership constituted between the plaintiff and the 
defendant ?” 


This was answered against Rae, and the suit was dismissed. 
The second suit was next taken up for disposal. Counsel for Rae, 
at that stage, attempted, is is alleged, to resile from the agreement 
that “the result of the second suit shall follow that of the first 
suit, save the precise amount he (Rae) would have to pay in the 
event of the first being decided against him will still have to be 
determined.” In my opinion, the attempt was futile and rightly 
failed. The agreement was unconditional, and if the legal advisers 
of Rae intended that the agreement should be conditional upon 
the decision of every issue framed in the first suit, they should have 
made their posi:ion clear before the agreement was made, or at any 
rate, before the first suit was tried out and the judg nent therein 
delivered. The affidavit of Mr. Leslie leaves no room for doubt 
that when the attempt at settlement failed, Mr. Justice Buckland 
explicitly stated that there was but one issue for trial in the first 
suit, namely, wthether the plaintiff Rae was or was not a partner of 
the other defendants in terms of the agreement of the rst Septem- 
ber, 1917. Counsel for Rae consented to this, and after the 
addresses had been heard, Mr. Justice Buckland proceeded to give 
judgment. There was, consequently, not only an agreement in the 
correspondence, but a consent order made in Court on the roth 
August, 1922. It is now said that counsel for Rae did not realise 
the true position. I am unable to accede to the suggestion that 
this is an objection which may be entertained in appeal. The 
facts material for investigation of the question, whether there was 
or was not a mistake on the part of counsel, have not been investi- 
gated, much less has the point been considered, whether a uni- 
lateral mistake not caused or actively assisted by the act of the 
other party, will invalidate the consent order: Retly v. Rajkumart (1). 
It must further be remembered that if there has been a mistake on 
the part of counsel, it occurred during the trial of the first suit, 
and Rae cannot obtain relief, unless both the suits are re-opened. 
Whether in view of the decision of the Judicial Committee in 
Chhaju Ram v, Neki (2) as tothe limited scope of an application 


(1) (1922) 36 C. L, J. 245. 
(2) (1922) L. R. 49 I. A. 104; 36 C. L. J: 459. 
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Civ, for'review, the matter might be investigated on such an application, 
1925" . Or whether a more formal proceeding by way of suit would be 

Wih am Ro Rowe Rae _ appropriate as indicated in Gulab Koer v. Badshah Bahadur (1). 
. i may itself be a matter for serious controversy. Nor would it 

Denise vent serve any useful purpose, before the facts have been fully explored, 
Mookeriée, F- to discuss how far a consent order is binding on a litigant, when 


the consent relates to matters incidental to the conduct of the trial, 
is given “under a misunderstanding by counsel, and fails to carry 
into effect his intentions. The decisions in Furnival v, Bogle (2) ; 
Lewis's v. Lewis (3) ; Elsa v. Williams (4); Swinfen v. Lord 
Chelmsford (5); Hat:h v. Lewis (6); Chambers v. Mason (7); 
Strauss v. Francis (8); Mathews v. Munster (9); Prestwich ve 
foley (10); Chown v, Parrot (t1); Shepherd v. Robinson (12); . 
Gethings v. Cloney (13) amply indicate that there may be wide 
scope for refined argument, On the proceedings as they stan], the 
appellant has not convinced me that this Court, asa Cour of 
appeal, can justly vacate the decrees in both suits and directa 
retrial, On this ground, I must hold that the decree made by 
Mr. Justice Buckland in favour of Pugh cannot be succes:fully 
impeached by Rae 

I may add that if the merits were open for consideretion at the 
trial of the second suit, I would have hesitated to adopt the view 
taken by Mr. Justice Buckland, Before that conclusion could be l 
affirmed, it would be essential to consider the relation betw-en the 
articles of agreement and the deed of trust and to determine 
whether the events that had happened had brought the cise within 
the strict letter of the defeasance clauses In this connection, the 
applicability of the doctrine of impossibility of performance with 
all its recent ramifications cannot be avoided. The matter is by 
no means free from difficulty, because as rightly stated by. 
McCardie, J in Blackburn Bobbin Co. v. Allen & Sons (14), the 
law on the subject is°undoubtedly in a process of evolution. On 
the one hand, we have the original rule that where a party by his 


= 
(1) (1909) 10 C. L. J. 420; 13 C. W. N. $197. 
(2) (1827) 4 Russell 142. (3) (1890) 45 Ch. D. 281. 
(4) 52 L. T. 39 , (5) (1860)5 H&N 890; 120R R. 873 


(63 (1861) 2 F & F. 467; 7H. & N. 367; 126R R. 473. 

(7) (1858) 5C.B N S. 59; 116 R. R. 560. 

(8) (1866) L. R. 10. B. 379. (9) (1887) 20 Q. B. D. 141. 
(10) (1865) 18 C. B. N. S. 806 3 144 R. R. 683 

(11) (1863) 14 C. B.N S. 74; 135 R. R. 611. 

(12) (1919) 1 K. B. 474- 

(13) (1913) 48 Ir. L. T. R. 55. (14) (1938) K B. 640, 
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own contract creates a duty or charge upon himseif, he is bound 
to make it good, notwithstanding any accident by inevitable neces- 
sity, because he might have provided against it by his contract. 
We have, on the other hand, the modern view evolved by the 
pressure of “ commercia) frustration,” that “ where a contract-is 
made with reference to certain anticipated circumstances and where, 
without any default of either party, it becomes wholly inapplicable 
to or impossible of application to any such circumstances, it ceases 
to have any application ; it cannot be applied to other circums- 
tances which could aot have been in the contemplation .of. the 
parties when the contract was made.” The topic has received con- 
siderable attention in recent years, and specially in cases brought 
about by the outbreak of the war: EXiot v. Crutchley (1) ; Hovlock 
v. Beale (2); Tampiin St. Co. v. Anglo Mexican Co. (3); Watts 
v. Miisui & Co. (4); Tenants v. Wilson (5); Metropolitan Water 
Board v, Dick Kerr & Co. (6); Mewszealand Shipping Co. vy. 
Society Des Ateliers (7); Bane Line v. Capel. & Co. (8); 
Eisen v. McCabe (9); and it.is now generally . regarded as 
4 question of sume nicety, how far the rule in such cases as 
Bailey v. De Crespigny (10); Krell y. Henry (11) zs Herne Bay Co. v, 
Hutton (12); Chandler v. Webster (13), has been affected. by sube- 
sequent decisions : Stottish Naviguton Co. v. Souter (+4) ; Comptoir 
Comm-rcial Anpersois v. Power Son & Co (15). Apart from this 
it might be necessary to consider whether any useful analogy could 
be derived from another class of cases, where the Court has refused 
to assist a person who insisted upon a deed as representing a trans- 
action which in fact it did not ; see Rochefoucauid v. Bous. tead (16); 
and Re Duke of Marléoough (17), where reference is made to earlier 
decisions, such as Crips v. Jee (18); Leman. y. Whitley (19), 
and Haigh v. Kaye (20). No real assistance in the solution of 
the problem before us is, however, likely. to be derived from 
the class of cases where settlements made in contemplation. of marri- 


(1) (19061 App. Cas. 7. f (a) (tgt6) 1 App ‘Cas. 485. 
(3) (19016) 2 App Cas 404 . (4) (1917) App. Cas. 327. 
(5) (1917) App. Cas. 495 (6) (t918) App. Cas s19. 

- (7}(rgtg) App. Cas 1. | - (8) (1919) App. Cas. 435.:. 
(9) 57 Scot L. R. 534 H, L. f NA j re 
(10) (1869) L. R. 4 Q. B, 180, (11) (1903) 2 K., B. 683. , 
(12) (1903: 2 K. B. 683. (13) (1904) 2 K: B, 49%. 
(14) (rovz) r. K. B., zaz, | (15) (1920) VK, Be 3868.’ 
(16) (1897) 1 Ch. 196. (17) (t894) 3 Ch 1345, 
(18) (1793) 4 Brown Ch. Cases. 472. (19) (1838) 4 Russell 423. 


(ao) L. R, 4 Ch. App. 46g. 
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age have been rendered inoperative by rescission : Macdonnell v. 
Hesilvige (1); Essery v. Cowlard (2); Bond v.” Watford (3); Re 
Garnett (4). I mextion these points merely to indicate that the 
determination of the rights of the parties is by no means so simple 
as appears to have been assumed. But in view of the course the 
trial has taken, these matters do not require adjudication here. 
I hold that the appeal in the second suit, like that in the first, 
fails and must be dismissed with costs. 

Rankin, J :—In these appeals the contesting parties are a Mr. 
Rae who carries on business in Calcutta as a member of the firm of 
Rae & Co., and a Mr. Lewis Pugh an advocate of this Court. 

In the first suit Mr. Rae is the plaintiff and he sues Mr. Pugh 
together with the non-contesting defendant, Mr. Bowden, fora 
declaration that there was a partnership business wherein these 
three gentlemen were all partners each having a one third interest. 
He asks for a declaration that he has a right to a one-third share, 
for a declaration that the partnership has been dissolved and for an 
order for the taking of necessary accounts and winding up the 
business. 

The second suit was brought by Mr. Pugh in April 1922 ‘alraost 
two years after the first suit had been instituted and in it Mr. Pugh 
asks for judgment on the footing that in the net proceeds of certain 
property Mr. Rae is not entitled to any share. Both suits refer to 
the same subject matter. tlaving regard to the fact that certain 
allegations as to an express oral agreement were not persisted in at 
the trial of the first suit, the history of the matter may be some- 
what shortened. 

“At sometime prior to 1914 Mr. Pugh had succeeded with the 
assistance of Mr. Bowden who is an Engineer, in obtaining the 
leases of. certain properties in the province of Behar. Among these 
properties was one called Patharghatta and in this one, at all events, 
there were deposits of China clay. The leases however, had only 


“been obtained in respect ofa a-sths interest in the land. By an 


agreement dated 11th June 1914. Pugh and Bowden constituted 
themselves a syndicate to prospect develop and work the mines 
in the area for which rights had been acquired. Pugh was to have ° 
10 annas interest and Bowden 6 annas interest in the syndicate. 
The agreement contemplated that ‚Bowden should be in charge of 
the operations and Pugh should act a capitalist ; the preparailon 

(1) (1852) 16 Beav. 346 5 96 R. R. 165. 

(a) (1884) 26 Chi D. 191. (3) (1886) 32 Ch. D. 238. 

(4) (1905)'93 L. T. 117 ; 
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and sale of China clay was to be undertaken and Pugh was to be 
entitled at any time to stop operations, | 

The present controversy has reference to what happened three 
years later. By that time a certain amount of China clay had been 
dug and there were certain simple and primitive arrangements for 
washing it and thus producing “pure white clay capable of being 
sold to potteries. To what extent any sales had been effected 
during the 3 years is not quite clear but itis clear enough that the 
work done was such work as was necessary to bring into existence a 
property of which it could be said that it was actually producing 
China clay. According to the plaintiff's evidence there had been 
littlé working. Bowden and Pugh had ‘developed the property a 
little and thére was a little plant and machinery. ‘There were 
apparently 4 vats or receptacles. There was a contrivance for direct- 
ing or diverting water and there were doubtless certain tools and 
accessories but these were of small value. These primitive and 
preliminary arrangements’ were by August 1917 in danger òf com- 
“ing to an end so far as actual operations were concerned. As Mr, 
Rae puts it “the whole thing was collapsing” and Mr. Bowden 
approached Mr, Rae with a view to save it from bursting up, 
When one comes to the written agreement between the three par- 
ties entered into in September 1917 it is necessary to bear in mind 
the’ foregoing facts. The parties were not dealing-with a going 
concern, which was winning, preparing and selling China clay in the 
regular course ofa living business. They were dealing witha 
property, the capacity of which for producing China clay had been 
tested but in which the difficulty of establishing and working the 
business had also been discovered. From the documents dated the 
Ist September rg17 one has to collect by construction’ the intention 
of the parties. It is quite clear that in some sense of the word Rae 
was to be the financier, but the exact position in which he as a moni- 
ed man came into this matter has to be determinéd not by general 
descriptions or labels, but by’examination of the tenor of the docu- 
ments to the provisions of which all three ‘parties advisedly com- 
mitted themselves. a 

It seems plain enough that the two documents of rst September 
1917 should be read together. The scheme disclosed therein is as 
follows: Bowden in whose name the leases stood and in whose 
name further leases were intended to be “taken, declared himself to 
be trustee thereof on behalf of all ‘three parties in equal shares. 
Rae as well as the other two covenanted to be responsible for his 
share of the outgoings of the property, that is, for his proportion 
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of the rents and of the cost of comp lying with lessee’s covenants. 
It was arranged that Pugh and Buwden should Ue taken as having 
hitherto expended Rs. 10,000 and Rs. 5,000 respectively upon 
the property. The three parties were declared to form a syndicate 
for the purpose of floating a company to acquire not all the lands 
comprised in the documents but that part only known as Patar- 
ghatta, the intention being that the company would mine for China 
clay therein. The recital states that Bowden has obtained or is 
about to obtain a lease of the said lands; in point of fact the 
leases not acquired but intended tobe acquired were leases 
of the outstanding 3-5ths interest in the. land. It ‘was 
agreed that within two months or as soon thereafter as possible 
from the date on which the leases obtained and to be by Bowden 
should be registered, Rae should form a Company with a capital 
of Rs. 2,50,000, for the purpose of acquiring from the Syndicate on 
lease for 999 years the rights in all the China clay in Patarghatta 
and for the purpose of working China clay therein- and erecting 
works and buildings in that behalf. The rent which the company 
was to pay to the syndicate was to be Rs. 1200 per annum ; the 
company was also to pay in cash to Pugh and Bowden the sums 
of Rs. 10000 and Rs. 5,000 already mentioned. Pending the 
formation of the company Rae agreed to advance without interest 
all sums as were necessary up to a limit of Rs. 10,000 for the -pur- 
pose of obtaining proper leases and for the formation and registra- 
tion of the proposed company. These monies, that is to say, what- 
ever sums Rae might have advanced in this way, were to be repaid 
to htm in cash by the company when it acquired the property. 
The scheme was that the three members of the syndicate would get 
vendor's share to the aggregate nominal amount of Rs, 50,000. 
This amount Was divided not quite equally, because Bowden and 
Rae agreed that eRKae’s brother, Peter Rae should be given 334 
shares and accordingly the number of shares to go to Pugh ts some- 
what in excess of the number actually reserved for each of the 
other two members. It was provided that the firm of Rae & Co., 
should be managing agents of the company when formed for at 
least 10 years. In both of the documents there is incorporated 
a defeasance clause to the effect that if Rae should fail to float the 
proposed company within 6 months from the signing of the leases 
of the said lands, the wholé arrangement should come to an end ; 
that he should get his advances back but without interest and that 
Pugh and Bowden should occupy again the position they held 
under the agreement of 1rth June 1914. 
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The actings of the parties after September 1917 are shown best 
by the account got out by Mr. Rae in respect of his advances. It 
appears that in September Rae proceeded to find money for the 
purpose of keeping China clay operations going and even for im- 
proving the plant upon the site ; he is found expending money for 
pumps, advancing money constantly to Bowden, purchasing gunny 
bags for despatching the China clay, paying for coal, for blasting 
powder, for cement and for various other requisites. For a long 
time, indeed for about two years, this expenditure, much of which 
was capital expenditure exceeded any returns “obtained by the sale 
of China clay. In December 19 7 about Rs. s00 worth of China 
clay had been sold and paid for. By March of 1918 some Rs. 8x0 
more had been received in this way. Rs. 331 was further received 
in July. By December 1918 further Rs. 3,000 worth had been 
sold ; in March rgrg there isa receipt of over Rs, 4,000 and by 
the spring of 1919 satisfactory sales were taking place, although 
by this time and for some time afterwards the outgoings including 
the capital expenditure still exceeded receipts. Throughout the 
remainder of 1919 quite substantial sales were taking place and by 
the end of that year the balance of the expenditure over the receipts 
had apparently shrunk to some Rs. 5,000. Inthe first months of 
1920 Rs. 9-10,000 was realised by sales and this brings us to a period 
when it was manifest that the outstanding 3-sths interest in the 
lands would not in the end be obtained, it ‘as found that other 
purchasers had secured for themselves shares in the lands, and 
that it would be impossible, at least commercially impossible, to 
induce them to sell. lence it was arranged in April 1920 with 
the consent of Pugh, Rae and Bowden, that their 2- sths interest 


should be sold by them to the new owners of the 3-sths interest ° 


and that the project of forming and floating a company should be 
abandoned. The stock of China clay existing at the site and 
undisposed of together with the plant and machinery, much of 
which had been procured by means of Mr. Rae’s advances since 
September 1917, were included in the sale. Thereupon Mr. Rae 
received the purchase money and wound up the matter. He 
recouped himself his advances with interest and in the result 
according to his account there was a sum just short of Rs. 60,000 
available for division subject to certain minor adjustments. Mr, 
Rae says that that fund is divisible into thirds ; r- 3rd to himself, 

1-3rd to Pugh and 1-3rd to Bowden. Mr. Pugh maintains that it is 
divisible into two shares, 5-8ths to himself and 3-8ths to Bowden 
and Mr, Rae naving got back his adyances with interest is entitled 
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Crgr. to nothing more. itis unnecessary to go more accurately into 
e. e 1923 figures as the question is no longer one of amount., 1t may be 
henge 


William Rowe Rae noted however, that the operations between September 1917 and 


eee April 1920 show a trading profit although this profit was really 
eee represented by certain quantities of Ghina clay which had been 
Rangi F manufactured but which were unsold till April 1920. No actual 


profit and loss account has so far been got out. 

í At the trial before Buckland J. in August r922 of Mr. Rae’s suit 
to have it established that he was a partner and that as‘such be 
was entitled toa 1-3rd share of the net assets, Mr. Rae and Mr. 
Pugh each gave evidence on his own behalf. Bowden in Decem- 
ber 1921 had been examined de dene esse on behalf of himself 
and his deposition was put in evidence. Some time before the 
trial, namely in December 1921, 6 issues had been. settled in Mr. 
Rae’s suit. At this time the second suit by Mr. Pugh had not 
been instituted. The first issue was whether on the construction 
of the agreement of the rst September any partnership was subsist- 
ing between the plaintiff and defendant. The second issue raised 
questions as to whether there was an express oral agreement for 
partnership in September 1917 and whether there was an implied 
agreement for partnership by reason of -the advances made by the 
plaintiff, subsequently to the agreement of the rst September 1919 
and the conduct ofthe parties in relation thereto. The 3rd, 4th 
and 5th issues are not important now but the 6th issue was as 
follows :—Did the plaintiff become under the agreement entitled 
to anything beyond refund of his advances in respect of the forma- 
tion of the company. The meaning of this issue seems clear 
enough. The defendant Pugh was contending that if contrary to 
his case the agreement of the rst September or any other alleged 
agreement on a true construction ‘thereof constituted the three 
parties partners, even so, the arrangement was entirely dependent 
upon the formation of the company, and that in the events that 

@ happened, the-alleged agreement for partnership did not take effect. 

This contention may be right or wrong. The important thing 

“to notice is thatthe 6th issue was directed entirely to that. The 

second suit had not been instituted. The sole question in the 

first suit. was as to the existence of a partnership and unless some 

agreement of September was held to be a partnership agreement 

-the 6th issue did not arise. E 

_In July 1922 by correspondence between the solicitors for ‘the 

parties, dated 24th, 25th and -3rst July, it was agreed that the 

. j first suit, that is to say Rae’s suit should be taken up for hearing 
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immediately and that the result of the second suit, Mr. Pugh’s 
suit, should follow that of the first, though the precise amount 
which Mr. Rae would have to pay in the event of the first suit 
being decided against him was left over to be settled later. This 
correspondence is particularly clear and constitutes a contract with 
which it will be necessary to deal with somewhat fully later. 
The first suit came on for trial on the roth August 1922 and Mr. 
Rae gave evidence about early bargainings between the parties as 
having taken place prior to the written documents of September. 
He alleged that prior to these documents and independently there- 
of he had an oral agreement that he was to bea partner and find 
money for the working of the China clay on behalf of the partner- 
ship. His case was in effect that under this oral agreement he had 
made his advances and not under ths written instrument of the 
1st September by the terms of which his advances were to be for 
procuring leases and for the formation ‘of a company. The oral 
arrangement he deposed to was an arrangement apparently made 
about.the same time as the written documents. He also deposed 
that there was an agreement from the very beginning that he should 
be partner and he concluded his evidence by saying that he could 
not refer to any particular agreement verbal or otherwise. Mr. Pugh 
gave evidence entirely denying the oral -agreemert alleged by Mr. 
Rae and giving his version or understandirg of the arrangement 
beiween the parties. On the 1rth August being the second day 
of hearing, learned Judge suggested to counsel that the only real 
question necessary for the decision of the case was a question of 
the construction of the agreement ofthe rst September. There 
can be no doubt that this suggestion was accepted by learned 
Counsel On both sides and this involves that the plaintiff’s counsel 
elected to abandon all hope of succeeding upon the hazy evidence 
of Mr. Rae as to the verbal agreement, and to jettison the whole 
of the second issue. 

Upon the footing that both sides took the view that the only 
question was the question of censtruction of the written agreement 
of the rst September 1917, the learned Judge applied his mind to 
that and he held that the document does not asa matter of cons- 
truction constitute the three parties to it, partners. That opinion of 
the learned .Judge appears to me to be right. No doubt both docu- 
ments of rst September should be considered. The question for 
consideration is whether the documents disclose the parties as 
agreed in the language of the Contract Act ‘to combine their 
property, labour or skill in some business and to share the profits 
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thereof between them.” “ Co-ownership is not partnership and 
just as there may be a joint adventure which is outside the defini- 
tion of partnership in tbe English Partnership Act, soit is possi- 
ble that in India partnership and co-ownership do not exhaust 
the possibilities; Itis to be observed that there is nowhere in the 
documents of the rst September any reference toa business, to the 
working of that business pending the formation ofa company, or 
to the sharing of the profits so to be made in the interim. There 
is no reference tothe sale of a goodwill to the company ; the 
parties are to form asyndicate for the purpose of floating a com- 
pany ; the company is to acquire a portion only of the lands and 
itis the company which is to mine for Chinaclay. It does not 
appear that at the time there was anything .carried on upon the 
land which deserved to be described as a business. It appears 
from the plaintif’s own evidence that if the operations that had 
previously taken place had ever deserve! this description they had 
come to an end and that a company was thought necessary to pto- 
vide for their rescuscitation At the time of the agreement it was 
not contemplated that the acquisition of the remaining 3-5ths 
interest in the lands would take any substantial time. Moreover 
the agreement provided that should Mr. Rae fail to form a com- 
pany, his interest should cease and he should get back any advan- 
ces expended by him in terms of the agreement, that is to say, for 
the purpose of obtaining proper leases and soon. Mr. Rae him- < 
self says that his advances were not made under the documents. 
Unless, therefore, persons who enter into a joint arrangement for 
the floatation of a company to acquire for them certain property on 
lease, are entering into a relationship of partners, it seems to me 
that a partnership was not constituted merely by the terms of the 
agreements of September. The decision of the learned Judge as 
to this point is in my judgment right and should be upheld. It 
makes no difference whatever whether the 6th issue to which I have 
referred is answerd or not answered. No amendment of the plaint 
was any time sought for the purpose of alleging a relationship 
other than that of partners and if thè written agreement of Septem- 
ber do not constitute a partnership the question whether they 
ceased to have any effect when the formation of the company 
became impossible, does not arise at all. In view of the fact that 
for 24 years money was advanced by Mr. Rae to the knowledge of 
the other parties for the purpose of developing the property ` im- 
proving the plant and maintaining operations at the site by effect- 
ing sales when possible it is by no means eyident to me that the 
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subsequent conduct of the parties after September did not cons- 
titute them partners, No doubt the question of profit and the 
sharing of profit was a minor and for some time a dubious matter. 
The operations, were continued in order to have something worth 
selling to the company,—not in order to make a trading profit 
by the sale of China clay though doubtless no profit 
` would be unwelcome. I think that by the end of 1919 there 
was a business within the meaning of the statute and I am further 
of opinion that whether there was a partnership within the defini- 
tion of section 239 of the Contract Act, the question is of no impor- 
tance to any body, as no matter has arisen wherein the rights 
defined as the rights of partners by the Contract Act, differ from 
those given inthe case of any joint venture or co-ownership by 
the ordinary rules of. equity. But the second issue was plainly 
abandoned by the plaintiff and at the time the learned Judge gave 
judgment no question, other than that of partnership, had been 
mooted. 

This brings me to Appeal No. 131 of 1922 from the judgment 
in suit No. 1655 of 1922 being the suit brought by Mr. Pugh against 
Mr, Rae. The parties having come to the agreement that the 
first, suit should b2 tried, thit the second suit should not be tried, 
but that the result thereof should follow that of the first suit, that it 
should be put on ths cause list for the day in order to be decreed 
accordingly, Mr. Justice Buckland on deciding the first suit natur- 
ally supposed that the a reement would take effect. It i: to be 
observed that the attorneys’ letters of July 1922 are as different as 
possible from an arrangerhent that the two suits should be tried to- 
gether or that the evidence in the first suit should be evidence in 
_ the second. They contain an agreement that except possibly on the 
question of amount the second suit should not be tried at all. They 
certainly do not contain an agreement after makang which either 
party would be entitled to have issues relevant in the second suit 
only, litigated in the first. When in the first suit counsel on both 
sides agreed that the suit turned solely on the question of cons- 
truction they were quite right to act upon that view. Having 
expressed their consent and the case having been argued on that 
footirg the learned Judge gave judgment dismissing the suit. There- 
upon and not until then, the learned Judge appears to have been 
informed that learned counsel Mr. B. L. Mitter who had not been 
briefed in the second suit, was instructed by his attorneys Messrs 
Leslie . and Hinds to represent to the learned Judge that there 
had been a misunderstanding and that upon the strength of this, 
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he proposed to coniest the second suit, The allegations of the 
parties were in this appeal put on affidavit and it is now contended 
that the agreement made prior to the trial and mentioned to the 
learned Judge is one which does not bind Mr. Rae. The conten- 
tion seems to me to be entirely misconceived. 1 think it unfortu- 
nate both that the written agreement was not drawn to the attention 
of the learned Judge more pointedly and that he did not deal with 
the position according to the rights ¿f the parties. His view 
was that the arrangements represented by the documents of Septem- 
ber fell to the ground in April 1920 when the project for floating 
a company was abandoned. In this view he decreed the second 
suit on the merits though he has stated that he did not appreciate 
what the misunderstanding was. He says that he accepts Mr. 
Mitter’s statement as to the misunderstanding and refers to this 
not by way of holdinz the parties to the agreement but as indicative 
of want of dona fides in the matter. This I confess I do not follow. 
In my judgment the learned Judge had no right and no jurisdiction 
to say whether the agreement of the parties lawfully made should 
be abandoned or enforced. If there was in the first suit any con- 
sent given, or any misunderstanding as to anything, which mattered, 
it was open to the plaintiff then .and there to ask the learned Judge 
to recall his judgment or by a more formal proceeding in which 
facts .as to misunderstanding could be properly investigated, to 
prefer an application for review, but in no conceivable view could 
it be right to dismiss the first suit and then entertain argument upon 
the second. The contentions of Mr. Rae’s advisers are I think 
vitiated by the failure to observe this distinction. Itis I think 
quite idle to suggest on the correspondence betwesn the attorneys 
of July, that the agreement made was subj:ct to reservations as to 
allthe issues being disposed of whether the parties thought them 
necessary or unnecessary for the determination of the first suit. It 
is quite plain that the result of the first suit was to govern the 
second and that the merits of the second suit were not to be investi- 
gated. At that time Mr. Rae’s advisers were not in sight of any 
way in which Mr. Rae could resi8t liability in the second suit 
independently of his claim to be a partner. Their client at that 
time was alleging oral as well as written agreements amounting toa 
partnership and anything different was inconsistent with his case 
and with his evidence as thereafter given. The idea now is 
not that on the jquestion of partnership or no partnership, 
learned counsel mishandled or misunderstood his client’s case. The 


~ idea appears to be that, if he had been briefed in the second case 
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he might | have attempted upon some of the other issues in the first 
case—lIssue 6 in particular—to raise matters which though useless in 
the first, might be useful if the second were under investigation. 
In my opinion there is no question at all to be entertained by this 
Court except the question whether the decision of the first case 
should be set aside in order to give the plaintiff therein an oppor- 
tunity upon terms of litigating that again. The learned Judge 
observed at the begining of his judgment that it had been agreed 
that the evidence given in the first case should be treated as evi- 
dence in the second. This appears to be an inaccurate reference 
to something that was said at the commencement of the first sutt, 
and to be explained by the fact that the correspondence between 
the attorneys was not in his mind. I find no trace of any con- 
sent on the part of counsel appearing for Mr. Pugh to abandon 
his bargain and re-litigate the second suit on the tasis Of the evi- 
dence in the first after the first had been wo. Mr. B, L. Mitter 
was doing no more and no less than his duty to the plaintiff in 
having regard to the frame and scope of the first suit only when 
considering whether “or not he had any hopes of success in the first 
suit apart from the construction of the agreements of the rst 
September. Upon that view I see no allegation of misunder- 
standing as to any relevant matter. 

The source of Mr. Rae’s misfortune is plainly seen if one attends 
to the argument of his senior counsel Sir Binod Mitter upon these 
' appeals which were heard to,ether. His view is that logically in the 
first suit the question of partnership matters nothing. If Mr. Rae 
is 2 co-owner he can defeat the second suit and retain the money 
which is the sole subject of the contest. If this case had been 
‘present tothe ,mind of Mr. Rae’s attorneys their letter of grst 
July could not have been written. Each of two gentlemen having 
brought unfounded suit against the other Mr. “Rae was so unfor- 
tundte as to agree that if he lost his own suit he should be held liable 
in Mr. Pugh’s. In these circumstances it is hardly reasonable to 
seek for an explanation of his ill success in the way his counsel 
handled the first case; This line of escape will not serve. How- 
ever unfortunate and unsatisfactory the result may be I do not 
think that itis open to the Court to rescue Mr. Rae from the 
results of a bargain which never would have been made had he 
not persisted in his allegations about oral agreements. To convert 
the first suit after trial into a different kind of suit and to remand it 
with leave to amend in order to evade the bargain: cannot be 
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It remains only to state shortly that I am not prepąred to hold 


with the learned Judge in the second suit that Mr. Rae’s interest 
under the deed of trust failed to take effect or ceased to have 
effect because the project of a company had to be abandoned. 
The reasoning is that the deed of trust was ancillary to the agree- 
ment: The object of the agreement was the floatation of a com- 
pany : hence when this object failed the deed of trust failed. On 
this part of the case no authorities were cited in this Court or 
apparently in the Court below. 

There is no question here of a document being executed pur- 
porting to give an interest which in reality was not intended so 


that, for example, when the company came to be formed the pros- 


pectus might look better or the conveyancing might be more 
simple. `The case therefore is not on the lines of Lemon v. 
Whitley (1); Haigh v, Kaye (2); Re Duke of Marlborough (3). 

Nor isthe case at all analogous to that of a settlement made 
in contemplation of a marriage which is never celebrated : Zssary 
v. Cowlard (4); Bond v. Walford (5) ; Re Garnett (6). 


“That the 3-sths interest would be obtained is a matter upon 
which I do not doubt that the parties felt every confidance. Bat 
it was never a matter of certainty. Itis not such a thing that the 
parties cannot reasonably be supposed to have entertained the 
possibility of failure: Cf Baily v. De Crespigny (7). The princi- 
ple upon which a condition is implied in contracts ; [Tamplin SS. 
Co. (8)| though no one form of statement will apply in all 
cases: [Blackburn Bobbin case (9)] must I think in sucha case 
as this be subject to the test stated by <A. T. Lawrence 
J., in Scottish Navigation Co. v, Souter & Co. (10) and 
approved by Zord Sumner in Bank Line v. Caped & 
Co. (11) :—" No such condition should be implied when it is possi- 
ble to hold that reasonable men could have contemplated the 
circumstances as they exist and yet have entered into the bargain 


expressed in the document” : See Comptoir Commercial Auversois v. . 


Power Son & Co. (12). The events which happened in the present 
case are not within the defeasance clause which cannot be extended 


(1) (1828) 4 Russ. 423. (2) (1872) L. R. 7 Ch. 469. 
(3) (1894) 2 Ch. 133. (4) (1884) 26 Ch. D. 191. 
(5) (1886) 32 Ch. D. 238. (6) (1905) 93 L. T. 117. 
(7) (1869) L. R. 4Q. B. 180 per Hanen J. at 185. 
(8) (1916) A. C. 397. (9) (1918) 1. K. B. 540. 
(10) (1917) I. K. B. 222,249. (11) (1919) A. C. 435 (460). 
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by a hairs-breadth. I read the documents of 1st September 1917 
as meaning that in.consideration of the several promises by Mr. 
Rae therein contained—e. g. to bear his share of the rents and 
covenants, in certain events to advance monies, in certain events 
to form a company —he wis given at once one third interest in all 
the lands ; defeasible in the event of his failure to do, what he 
promised in the matter of forming the company ;and a, bargain 
was struck as to the terms of the company’s purchase and lease of 
one of the several items of land, and also as to the division of the 
proceeds of that item. I fail to see that if the ultimate failure of 
Bowden to get in the outstanding leases had been mentioned 
the parties as reasonable men must have agreed that Mr. Rae’s 
interest should be cancelled ex fost facto or taken as never having 


accrued and that the other parties should become liable to him’ 


for his advances as upon a restitutio ad integrum. 


However in my view this question need not now be decided 
and both appeals should be dismissed with costs. . 


- Messrs. Leslie and Hinds: Attorneys for the Appellant. 


Messrs. Kesteven Gooding & Co. and Mr. J. J. Mendonca : 
Atlorneys for the Respondent. 


A. T, M. Appeals dismissed, 


APPELLATE CIVIL. 


Before Sir Asutosh Mookerjee, Knight, Judge. and Mr. Justice 
Chotaner. 


PHANINDRA E 
0. i e i a 
NAGENDRA CHANDEA SETT AND OrHERS.* 


Frobate— Probate and Administration Act (V of 1881), Secs. 73, 83—Conten- 
tlous proceeding— Withdrawal ‘of pleader Jor the objector, effect of — Pro- 
bate in common form—FProbate in solemn form. 


A proceeding for a grant of probate or letters of administration is contentious 
when there is an appearance: ‘with a view to oppose it. -The withdrawal of the 


* Appeal from Original Da No. 51 of 1921 against the orders"dated 26th 
and 27th November, 1923, and decree dated the 27th November, 1920, in Original 
Suit No. 29 of 1920 and Appeal from Original Order No. 52 of 1921, against the 
order dated the 3rd January, 1921, in Misc. Jud. Case No. 97 of 1920, passed by 
Mr. A. H, Cuming, I. C. S., District Judge, 24 Parganas. 
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pleader for the objector from the proceeding does not transform it into a non- 
contentious ones The withdrawal of the pleader does not mean the withdrawal- 
of the opposition to the grant. 


The effect of the withdrawal of a pleader for the objector is not to convert, , the, 
contentious proceeding which assumed the character of a suit, into a non-conten- | 
tious proceeding but to make the suit an undefended suit. In such a case, that 
is, when the pleader for the objector withdraws, probate cannot be granted in 
common form : Chotalal v Bat Kabubai (1) referred to. 


A probate in common form is issued where the validity of tie will is not con- : 
tested or questioned. The executor proves the will either before the District- 
Judge, or the District Delegate competent to grant it, in the absence of the parties © 
interested, upon his oath or upon such further evidence as may be-required. 


Probate in solemn form is obtained by the executor in an action in which the 
persons prejudiced by it have been made parties and the Court upon hearing the 
evidence pronounces for the validity of the will, 


Appeal by the Objector. 


r að 


. Application for probate. 
The material facts appear from the judgment. 


Babus Charu Chunder Biswas and Manindra Kumar Bose 
for the Appellant. l 


Dr. Dwarka Nath Mitter and Babu Pares Nath Mukherjee for 
the Respondent, 


The judgment of the Court was deliverd by 


Mookerjee J :—F. A. 51 of 1921. This appeal is directed against 
the grant of probate of a will alleged to have been executed by one 
Pannamoni Dassi on the 18th December 1918 and registered on 
the r2th February r91,. Fhe lady died on the 18th August 1919, An 
application was made on the 6th February 1920 for probate of the 


_will by two of her sons (who are named as executors) in the Court 


of the Subordinate. Judge and District Delegate. On the 2oth 
March 1920 a petition of objection supported by an affidavit was ` 
filed by anotnet son’of the testatrix, who is now the appellant before 
us. Thereupon the case was treated as contentious and was trans- 
ferred to the District Judge. On tke 7th May, 1920 an order was 
recorded_to the effect that the application should be treated as” 
a contentious probate case. A written statement was filed by the 
objector on the 8th June 1920. On the 215t June 1920 the pleaders 
of both sides were heard and the following issues were framed : 

(A) “Was the will duly and legally executed by Sm. Pannamoni 


„Dasi and was she in her full senses and possessed of free disposing 


(3), (1897) 1. L. Re 22 Bom. 261 (266), © 
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capacity at the time ? (B) Was the will executed as a result of undue 
influence exércised, upon Sm. Pannamoni Dasi by the brothers 
of Phanindra defendant ? The case was taken up for finat disposal 
on the 26th November 1920: The objector applied for adjourn- 
ment on the ground that it was necessary for him to have his wife 
examined on commission. The Court refused the application. 
Thereupon the pleader for the objector stated that he withdrew 
from the case. The District Judge proceeded to hold that the 
case became undefended and the will might now be proved in 
common form. An affidavit was filed by the petitioners with regard 
to the execution of the will. The following order was then passed. 
“Will proved, Let probate be granted.” The propriety of this order 
is assailed on the ground that probate should not have been gran- 
ted as in 2 non-contentious case. This argument raises a ques 
tion of first impressio1. We have to determine whether the procee- 
dings which were undoubtedly contentious ceased to be conten- 
tious when the pleader for the objector withdrew from the case ; 
and whether thereafter, it was competent to the Court to deal with 
the application as in 4 non-contentious case and to grant probate 
in common form. We are of opinion that the procedure adopted 
in the Court below is not authorised by law. 

Section 73 of the Probate and Administration Act provides that 
a District Delegate shall not grant probate or letters of administration 
in any case in which there is a contention as to grant or in which 
it otherwise appears to him that probate or letters of administration 
ought not to be granted in his Court. An explanation is added in 
the following terms: “By contention is understood appearance of 
any one in person or by his recognised agent or by a pleader duly 
appointed to act on his behalf to oppose the proceedings.” The 
essence of contention consequently is appearance with a view to 
oppose the proceedings. There was such appearance in the case 
before us when objection was first taken before the District delegate 
and the proceedings which thereupon become contentious undoub- 
tedly continued to possess that character till the 26th November 


1920. The question for consideration is, whether the withdrawal of 


the pleader from the case transformed the proceeding into a non- 
contentious proceeding. We are of opinion that the answer must 
be in the. nagative. 

Section. 83 of the Probate and Administration Act provides that 
in any case before the District Judge in which there is contention, 
the proceeding shall take, as nearly as may be, the form of a suit 
according to the provisions of the Code of Civil Procedure jn 
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which the petitioner for probate or letters of administration as ` 
the case may be, shall be the plaintiff and the persén who may have 
appeared as aforesaid to oppose the grant shall be the ‘defendant. : 
Consequently when there was 4 contention before the District Judge 
the proceeding took the form of a suit and the suit had to be tried 
in accordance with the provisions of the Civil Procedure Code.. 
This view is in accord with the opinion expressed by Mr. Justice 
Strachey in the case of Chotalal Chunilal v. Bat Kabubat (1). “In: 
England there is a machinery by which, even after a writ of 
summons has issued, an order may be obtained for discontinuance 
of contentious proceedings, and for the grant of probate in common 
form. In India there is no such machinery and a probate matter 
which has once become a suit can only be ‘disposed of like other 
suits. A relief prayed for .in the plaint can only be 
granted by the Court, and in a petition for probate or letters of 
administration the relief prayed for is that probate or administration 
may be granted. It follows that where at the hearing of the-suit, 
the defendant doés not appear in support of the caveat, it is not, 
in my opinion, a correct procedure for the Court is merely to dismiss’ 
the caveat, leaving it to the Registrar to dispose of ‘the petition as 
a non-contentious matter. In such a case I think the proper form 
of order is that the caveat be dismissed, and that probate or letters 
of administration issue, provided that the Courts be satisfied, that the 
papers are in order, and in the case of probate, of the due execution 
of the will” In the present case, the effect of the withdrawal of the 
pleader was not to convert. the contentious proceeding which had 
assumed the character of a suit into a non-contentious proceeding 
but to make the suit an undefended suit. In an undefended 
suit, the Plaintiff is not entitled to succeed merely because the 
defendant has not opposed the claim. The Court in passing 
the decree must be satisfied on the evidence produced before 
it that the claim is well-founded. Consequently in a case 
of this description probate cannot be granted in common form. 
The distinction between a probate in common form and a 
probate in solemn from is well-known. A probate in common 
form is issued where the validity of the will is not contested or 
questioned. The executor proves the will either before the District 
Judge or the District Delegate competent to grant it in the 
absence of the parties interested upon his oath or upon such further 
evidence as may be required. Probate in solemn form is obtained 
by the executor inan action in which the persons prejudiced by 

(1) (1897) 1. L- R. 22 Bom. 261 (266). 
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it have been made parties and the Court upon hearing the evidence 
pronounces for theevalidity of the will. This distinction appears to 
have been overlooked in the Court below. We may point out that in 
the-rules which were framed by this Court in 1907 in view of the 
decision in Ramgopat Das v. Radha Krishna Das (1), it was provid- 
ed that in uncontested proceedings under the Probate and Adminis- 
tration Act, 1881, it shall be competent to the Court or the Judge 
exercising jurisdiction therein to permit, or direct, except when 


otherwise provided for by any law orrule for the time being in. 
force thatany particular fact or facts may be proved, or evidence 


upon any application may be given, by affidavit. This applies to 
uncontested proceedings. The case before us does not fall within 
that description. The essence of the matter is that the withdrawal 
of the pleader from the proceeding does not mean the withdrawal 
of the opposition to the grant of probate. 

. The result is that this appeal is allowed, the order for grant of 
probate made on the 27th November 1920 set aside and the case 
remanded to the District Judge to be retried in accordance with 
law,- Costs will abide the result. We -assess the hearing fee at 
three gold : mohurs. 

M.A, 52 Of Igat. 

In view of the fact that the order for grant of probate has 
already been set aside it is not necessary for us to , proceed with this 
appeal. . lt is therefore dismissed. 


A. T, M. - Appeal No. 57 allowed: M. A. No. 52 dismissed, 


A 
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Een Sir Asutosh Mookerjee, Knight, Judge, and Mr. lade 
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JAGADISWAR SANYAL 
J. 
COLLECTOR OF GOALPARA AND ANOTHER.* 


Compensation—Sub-tenancy—Non-transferable interest. 


A sub-tenant, who was givena right to construct a pucca building on the ` 
land, whose interest is not transferable except with the sanction of his superior 
landlord, has an interest which entitles him to be heard upon the question of 
adequacy of compensation awarded by the Collector under the Land Acquisi-. 
tion Act: Godadhar v. Dhunput (1) and another case. 


Appeal by the Sub-tenant. 


Application for Reference to the Special Judge under section 18 
of the Land Acquisition Act. 


The material facts appear from the judgment. 


Babu Atul Chandra Gupta (for Babu Girija Prasanna a 
for the, Appellant. 


Babus Dwarka Nath C aie bully and Surendra Nath Guha 
for the Respondent. 


The judgment of the Court was delivered by 


Mookerjee J :—This is an appeal against an award made. 
under the Land Acquisition Act in affirmance of an award made 
by the Collector. The land is held by a tenant under the Mech- _ 
para Wards Estate and the appellant is desc ibed as a sub-tenant 
under the tenant. His subtenancy was created on the sth July 
1916. The document recites that the sub-tenant applied for land 
to construct a permanent house for himself with the result that rs 
cottahs of land were granted to him at a rent of Rs. 15 to be 
paid from year toYear. It was expressly .stated that the landlord, 


` his heirs and legal representatives would not be entitled to eject 


the sub-tenant from his land during the time that he might have 
his house thereon, It was finally added that the sub-tenant would 
not be entitled to make a gift of, to sell or in any way to transfer 
the land to any one without the permission of his immediate 
landlord. | 

A portion of the land has been acquired under the Land Acqui- 
sition Act and an award has been made to the sub-tenant, only in 


Appeal from Original Decree No. 188 of 1920. 
(1) (1881) 1. L. R. 7 Cale. 585. 


Vou. XXX1X] HigH COURE. . 


respect of the house. - The award also allowéd compensation to the 


tenant, whose ‘interest is valued at Rs. 2004 bigha; this has been 
paid to him together with the value of the trees. Thereupon an 


application for reference to the Special Judge was made by the sub». 


tenant. The Special Judge has held that the sub-tenant has no focus 
standi'to take exception to the award on the ground of inadequacy 
of the compensation assessed. This view is based’ on the ground 


that the subtenant had got a lease of the land for a specific purpose 
and was not allowed to sell or transfer his interest without the. 


consent of the landlord ;in other words, as he had no saleable 
interest he was not éntitled to compensation for the land. The: 
Special Judge, no doubt, adds that the evidence adduced by the 
petitioner does not indicate that the land had been undervalued. 
On the present appeal it has been argued by the sub-tenant that. 
he was interested in the land and his ‘interest was capable of 
valuation. He was consequently a person entitled to have an 
adjudication upon the question of the inadequacy or otherwise 
of the compensation awarded. This proposition is supported 
by a long line of authorities and cannot -be seriously 
controverted : Shama v, Bakroda (1); Narain v. Secretary of 
State (2); Dunne v. Nobo (3); Jogendra v. Rajendra (4).; Khetter 
v. Dinendra (5), It has further been held in this Court that a 
tenant or sub-tenant, even though his interest is not transferable 
except with the sanction of the superior Jandlord, has an interest 
which entitles him to be heard upon the question of adequacy of 
compensation: Godadkar Dass v. Dhunput Sing (6), Man- 
mohan v: Collector of Chittagong (7). Ina later case Sadhu Charan 
Roy Chowdhury v. Secretary of State (8), it was pointed out that 
even a tenant with a precarious interest in land was entitled to com- 
pensation. Besides this, the Judicial Committee in Perry v. Clis- 
sold (9) held, confirming the decision of the High Court of Australia 
in Ciissold v. Perry (10), that compensation was payable to every 
person deprived of the land resumed for public purposes even 
though his title was merely permissive and had not been perfected 
by adverse possession for the statutory period. In the present case, 
the .appellant was undoubtedly a tenant of the land. It is 


(1) (1900) I. L. R. 28 Cale. 146. . (2) (1900) I. L. R. 28 Cale. 152. 
(3) (1889) I. L. R. 17 Cale. 144. (4) (1890) 13 C. L. J. 262. 
(5) (1897) 3 C. W. N. 202. (6) (1881) 1. L. R. 7 Cale. 585. 


(7) (1912) 1. L. R. 40 Cale. 64. 
(8) (1919) 31 C. L, J. 65; 24 C, W. N. 184 
(9) (1907) A. C. 73. (10) 1 Com. L. R. 363. 
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not necessary to consider whether his tenancy was: heritable or 
permanent or for life. Nor is it necessary to diseuss, ‘whether the 
insertion of the covenant against alienation, without a clause for 
re-entry, would entitle the grantor to terminate the lease and to 
re-enter on the ground of forfeiture. Whatever view is taken of the 
nature of the tenancy, it is plain that the appellant’ -was- entitled to 
some compensation in respect of his interest which was destroyed 
by reason of the acquisition of the land. He was accordingly en- 
titled to “be heard upon the question of the adequacy of the 
award. Weare unable to accept the contention that the Special 
Judge has really held upon the evidence that the appellant was-not 
entitled to move them what has been awarded. The substance of 
the matter is that by the award of the Collector, nothing has been 
awarded to him in respect of his interest in the land. Upon a 
plain construction of the award of the Collector, what has been 
valued is the interest of the tenant, that is, the superior ‘landlord 
of the present appellant, and the interest of the sub-tenant has not 
been valued at all. 

The result is that this appeal is allowed, the decree of the 
Special Judge set aside, and the case remanded ta him in order 
that all the guestions which arise on the petition 0f reference may 
be considered in accordance with law and upon: such evidence 
as may be adduced on both sides.” The appellant is entitled to his 
costs in this Court. We assess the hearing fee at one gold 
mohur. = 
A. T. M | Seed allowed ; Case remanded, 


ma 


Vor. XXX1X,] _ High court, 


Before Sir Asutosh Mookerjee. Knight, Judge, and. 


ee. Mp. Justice Panton. 
| BHUBAN MOHAN SARDAR- AND OTHERS 
E a | i . ; 
U. 


. DHANGOPAL GHOSE AND OTHERS,* 


Embinkment— Disposal of land not required—Bengal Embankment Act (It 
- B. C. of 1882 ), See. 87—Embankments enumerated in Sch. D. to The 
Bengal Embankment Acti VIB C. of 1873)~Burden of proof. 


' Section 87 of the Bengal Embankment Act is applicable to all public 
embankments . inclusive of the embankments enumerated in schedule D to the 


Bengal Embankment Act, 1873. 


| Under section 87 of the Bengal Embankment Act, the burden lies upon the 
person wno claims the abandoned embankment to establish that the site was 


originally taken from his estate or tenure. | - 
Appeal by the Defendants, 
- Suit for confirmation of possession of land upon establishment 
of title. i 
The material facts appear from the following judgment of 


Walmsley J:—This appeal is preferred by the defendants. 
The suit from which it arises relates to some land which used to 
form part of an embankment. The embankment was abandoned, 
and Government sold the land tothe plaintiffs’ vendor by a con- 
veyance executed in r912. The second defendant is the zemindat 
of Estate No. 362, and the first defendant is a tenant under him. 
Their case is that the land is comprised within this estate, and 
that when the land was no longer needed for the purpose of an 
embankment, the Collector ought to have given the zemindar the 
option of buying it before selling it to any one else. 


The first Court found in defendants’ favour, and dismissed the 


suit, but the plaintiffs were successful in appeal. 

Stated briefly the learned Judge's view is that section 4 of the 
Embankment Act debars the zemindar defendant from claiming 
the benefit of section 87. He has stated his reasons for this view 
so clearly that it is not necessary for me to repeat them. I re- 
cognise the force of his reasoning but there remains the fact that 


*Letters Patent Appeal No. 25 of 1920, against the decision of Mr. Justice 
Walmsley, dated the 6th February, 1920, in Appeal from Appellate Decree No. 
281 of 1919, affirming that of B. Milsom Esq. District Judge of 24-Perganas, 
dated the ist October, 1918, reversing that of Babu Satindra Nath Guha, 
Munsiff, rst Court, at Diamond Harbour, dated the 27th July, 1917. 
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Civgt. section 87 is perfectly general in its terms. It occurs in a chapter 

E% in which relates to all public embankments, and ite makes no distinc- 

nae ; tion between embankments included in schedule D and other 

v, embankments. Consequently I think that it would be a mistake 
Dhangopal. 


to limit the operation of section 87 as the learned Judge has done. 
Walmsley, F. It does not follow, however, that the appeal inust succeed. 

a Under the present Act it is directed that land no longer required 
foran embankment should be restored to the estate or tenure 
from which it. was taken. This is very different from the rule of 
the old Act, contained in section 63, that the Collector should 
convey such land to the proprietor of the land within the limits of 
which it may be situated. In the present instance the defendants 
have not attempted to show that the land was ever taken from 
their estate. The embankment is in schedule D, and it is extreme- 
ly probable that it is one of the very old embankments, which 
were in existence long before the date of the Permanent Settlement. 
The land has been conveyed to the plaintiff by the Collector, and 
I think that the ous was on the defendants to ‘show that the Col- 
lector had no right to offer the land for sale. This, I have just 
said, they have not done, and accordingly I dismiss the appeal with 
costs. 

Against this decision, the defendants appealed under clause 15 
of the Letters Patent. 

Babus Mahendra Nath Ray and Sasi Sekhar Bose for the 
Appellants. 

` Babus Sarat Chandra Rat Chaudhuri and Narendra Nath Set 

for the Respondents. 





C, A. V, 
The judgment of tbe Court was delivered by 
Huruhi Ti, Mookerjee J:—This is an appeal under clause 15 of the 
= Letters Patent fram the judgment of Mr. Justice Walmsley in an 
appeal {rom appellate decree arising out of a suit for confirmation 
= of possession of land upon establishment of title. The subject 
matter of the litigation is the site of.an old embankment on the 
west bank of the river Hugli which was entered as No. 73 in Sche- 
dule D to the Bengal Embankment Act, 1873. The embankment 
was abandoned, and on the 21st February 1912, the Collector con- 
veyed the site to the predecessor of the plaintiffs. The defendants 
are the proprietors of estate No. 302, and the disputed land is 
admittedly included within the ambit of their estate. The plain- 
tiffs based their claim on the conyéyance executed by the Collector. 
A . The defendants disputed the validity of the transfer as made in 


Vor. XXXIX j HIGH COURT. 


contravention of section $87 of the Bengal Embankment Act 1832. 
The trial Court held that the plaintiffs had failed to establish a 
valid title and dismissed the suit. Upon appeal, the District 
Judge reversed that decision ani decreed the claim. On second 
appeal to this Court, the decree of the District fudge has been 
confirmed by Mr. Justice Walmsley. This decree has been assail- 
ed on the present appeal on two grounds, namely, first, that on a. true 
construction of the provisions of Act II of 1882, the Date Judge 
should have heli that section 87 was not controlled by section 4 
and, secondly, that under section 87, the Colllector was not compe- 
tent to transfer the land to the predecessor of the plaintiffs without 
opportunity afforded to the defendants to secure restoration of the 
land. 
As regards the first ground, great weight must be attached to 
the opinion expressed by Mr. Justica Walmsley that the view taken 

by the District Judge is not justified by the generality of the lan- 
guage used by the Legislature in section 87. The phraseology of 
that section is manifestly comprehensive enough to make the rule 
enunciated therein for the disposal of lands no longer required for 
embankments, applicable to all public embankments. The District 
Judge took the view that the effect of section 4 is to restrict the 
comprehensive scope of section 37 and to make the rule inapplic- 
able to the embankments mentioned in schedule D to Act VI of 
1873, The history> of these embankments, as set out in the judg- 
ment of Field J in Muffer Chunder Bhutto v. Jotindro Mokun 
Tagore (1), affords no indication that the embank nents, sə sche- 
duled were intended to be excluded from the operation of section 
63 of Act VI of 1873 which corresponds to section 87 of Act II of 
1882. We are not much impressed by the variance in punctuation 
between section 34 of Act VI of 1873 and section 4 of Act II of 
1882, which is emphasised by “the District Judge. There are 
two weighty objections to the adoption of the view taken by him. 

In the first place, if the Legislature had intended that section 87 
should not. be applicable to the embankments enumerated in 
Schedule D, the section might have been appropriately expressed, 
and the words ‘‘other than embankments mentioned in schedule D” 
might have been inserted after the words “public embankment.” 
Besides this, the provisions of section -4 are not contradic- 
tory to those of section 87, and the two may be  reconcil- 
ed so as not to render inevitable the inference that the embank- 
ments mentioned in schedule D are by implication excluded from 


1) (1881) L L. R. 7 Cale. 505 (517): 
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` Civit, Section 87. In the second place, the Local Governament has autho- 
193%. rity under section 43 of Act II of 1882 to directethat ‘any embank- 
Bhuban ment not mentioned in schedule D be included therein. It is 
v. improbable that such a power would be reserved, if the effect of its 
Dhangopal. i i 5 
ak exercise was to deprive the subject at any moment of the valuable 


Mookerjee, 9. 


aaa 


right conferred on him by section 87. We are, on the whole, 
inclined to agree with Mr. Justice Walmsley that section 87 applies 
to all public embankments inclusive of the embankments enumerat- 
ed in schedule D. 

As regards the second ground, its validity must be tested with 
reference to the language of section 87 of Act If of 1882, which, for 
this purpose, is not identical with the language of section 63 of Act 
VI of 1873. Section 87 of Act II of 1888 provides as follows : 

“Whenever the maintenance of any public embankment, or the 
retention of any land appropriated to the purposes thereof, may no 
longer be required, and the permanent relinquishment of the same 
may be deemed expedient, such land shall be restored by the 
Collector to the estate or tenure from which such land was originally 
taken on repayment of the compensation, if any, which was paid 
for such land when the same was taken fcr the purpose. of the 
embankment If persons who are entitled to the restoration of 
any land under this section, or any of them, refuse or neglect to 
pay such price within a reasonable time after demand, the same. 
shall be sold by the Collector as a revenue free ho!ding for such 
price as he can obtain for the same, ” 

Section 63 of Act VI of 1873 was in the following terms: 

“Whenever the maintenance of any public embankment, or the 
retention of any land appropriated to the purposes thereof, may no 
longer be required, and the permanent relinquishment of the same 
may be deemed expedient, such land shall be conveyed by the 
Collector to the proprietor of the land, within the limits of which 
it may be situated, on payment of the compensation, if any, which 
was paid for such land when the same was taken for the purpose 
of the embankment. If the proprietor of such lands refuse or 
: neglect t pay such price within a reasonable time after demand, 
the same shall be as by the Collec: .or for such price as he can 
obtain for the same.’ 

It will be observed that whereas under Act VI of 1873 the 
relinquished embankment is to. be conveyed to the proprietor of 
the land within the limits of which it may be situated, under Act 
II of 1882, the land is to be restored to the estate or tenure from 
which such land was originally taken. Under the law as itwow 


VoL. XXX4X.] HIGH COURT. 


stands, the burden thus lies upon the person who claims the 
abandoned embankment to establish that the site was originally 
taken from his estate or tenure. Ifthe embankment was erected 
‘after the Permanent Settlement, it may be possible to raise a pree 
sumption in favour of the claimant that the site was taken out of 
his estate. But where, as here, nothing is known-as to the time of 
‘erection of the embankment, no presumption arises that the 
embankment stands ona site which was included within the estate 
of the defendants at the time of the Permanent Settlement. 1f the 
embankment was in existence at the date of the Decennial Settlement, 
or the Permanent Settlement, it is improbable in the highest degree 
' that the site should have been included in an estate settled with 
“a private individual. It is not enough for the defendant to show thit 
the site lies within the limits of their estate; they have to establish 
that the land was originally, that is, at the time of the first erection 
of the embankment, taken from their estate.. This burden has 
not been discharged by the appellants ; in other words, they have 
not -established their right to invoke the aid of section 87. The 
title created by the Collector in favour of the predecessor of the 
plaintiffs consequently remains unimpeached. 

The result is that the decree made by Mr. Justice Walmsley 
is affirmed and this appeal dismissed with costs. 


ATM, |. Appeal dismissed, 


Before Sir Asutosh Mookerjee, Knight, Judge, and Mr. Justice 
Panton. 


ABDUL KADER SARKAR e 
v. 
SHAIKH LAL MAHOMED AND OTHERS, * 


Limitation—Bensal Tenancy Act (VILI of 1885), Sch. Ul. Art. 3.— Pur- 
chaser of non-transferable occupancy holding—Recognition by some of the 
landlords—Dispossession by landlord not recognising. 


*Letters Patent Appeal No 202 of 1919, against the decision of Mr. Justice N. 
_R. Chatterjea, dated the 25th November, 1919, in Appeal from Appellate Decree 
No. 344 of 19195 against the decree of Babu Jitendra Prosad Chatterjee, Addi- 
tional Subordinate Judge of Dacca, dated the 2oth November, 1918, affirming 
that of Babu Bama Charan Chakraverty, Munsiff, 4th Court, at Naraingunj, 
dated the 31st August, 1917. 
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Article 3 of schedule III of the Bengal Tenancy Act relates only to a suit 
brought by a raiyat or under-raiyat against his landlord and dogs not govern a 
suit bya tenant against third parties who are trespassers: Ramjanee : 
Amoo (1). AT 

The plaintiffs purchased a non-transferable occupancy holding. All the - land- 
lords other than the contesting defendant, accepted the plaintiffs a3 their tenants 
in respect of the disputed land. The contesting defendant did not recognise the 
plaintiffs and on the znd February, 1914, took possession not merely of his own 
share of the land but of the entire holding. -The plaintiff instituted the. present 
suit on the 17th January, 1317 to recover possession of the entire holding : | 


Held, that the suit was within time and was not barred under article 3 of 
schedule ITI of the Bengal Tenancy Act. 

Appeal by the Defendant. 

Suit to recover possession of land. 


The primary Court held that the plafntifis were entitled toa 
decree in respect of the shares of the landloris who had recog- 
nised their purchase of the tenancy and passed a decree 
for recovery of possession of ths land excedting one anna one 
gunda one kranti odd share therein, which was the share of the 
contesting defendant. This decree was affirmed by the lower 
appellate Court. This decree was again affirmed on second 
appeal by the following judgment of | 


N. R. Chatterjea J:—Two questions have been raised in this 
second appeal. The first is whether the special plea of limitation 
provided by article 3, schedule IIT of the Bengal Tenancy Act 
applies to the case ; and, secondly, whether the plaintiff has got title 
to the land in so far as the interest of one Pachu-is concerned. 

The plaintiff is said to have acquired title to the land by 
purchase from certain persons, Jamal and and his brothers. He 
obtained recognition of his purchase from the landlords other 
than the defendants and.the Courts below have accordingly given 
the plaintif a decree for possession in respect of the share of the 
landlords who recognised the platntiff as a tenant and have dis- 
missed the suit with regard to the share of the defendants in the 
land. j 

That being so, there is no relationship of landlord and tenant, 
between the plaintiff and thè defendant and under the circums- 
tances, the question of special limitation does not arise. It-is 
true: that the defendant also set up a right as jotedar under ‘the 
other landlords’; but that right has been negatived by the Courts 
below. Si 

(10) (1888) L L. R. 15 Cale. 317. 


"Von. AXXBX,| HIGH COURT. 


With regard to the second ground mentioned above, it appears 
that it was not taken in the grounds of appeal in this Court. The 
learned pleader for the respondent has pointed out that the 
statement in the judgment of the learned Subordinate Judge, 
namely, that the’ defendant himself proves that the disputed land 
belonged to Jamal and Pachu is not correct ; t ecause there is no 
such statement made by. the defendant in his evidence. 

Then again, the learned Subordinate Judge says: “It does not 
appear from the evidence how the interest of Pachu has passed 
to Jamal, Kamal and their brother but this is not of much im- 
portance as the defendant does not admit the right of Pachu. 
Pachu, as it will be seen from the evidence is a nephew of Kamal 
and his brothers; it is not unlikely that by some family arrange- 
ment Kamal and his brothers got that land. Then the oral 
evidence on plaintiff’s side proves the possession of plaintiff's 
vendors.” ; 

_ It appears therefore that the plaintifl’s vendors were in posses- 
sion for more than 12 years and upon that finding the plaintiff's 
vendors must be held to have acquired title to'the land. The 
finding of the Court below that the plaintiff’s right has been 
proved, should stand. l 

The appeal accordingly fails and is dismissed with costs. 


Against this decision, the defendant appealed under clause 15 of 
the Letters Patent. 


Babu Prokas Chandra Pakeast for the Appellant. 


Babu Rajendra Chandra Guha (amicus curiae) for the Res- 
pondents. 


The judgment of the Court was delivered by 


Mookerjee J:—The only substantial question of. law which 
arises in this appeal relates to the true constfuction of Art. 3 
of schedule IIL of the Bengal Tenancy Act. That article provides 
that a suit .to recover possession of land claimed by the plaintiff as 
a raiyat or an under-raiyat must be instituted withen two years from 
the date of dispossession. It is now well-settled, as was first ruled 
in the case of Ramjance Bibee v, Amoo Beparee (1) that this articel 
relates only to a suit brought by a raiyat or under-raiyat against his 
landlord and does govern a suit by a tenant against third parties who 
are trespassers. This view was approved in Ramdhan v. Ram Kumar(2) 
and was reiterated in the following terms in Parameswar Namasudra 


(1) (1883) 1, L. R. 15 Calc. 317. (2) (1890) |, L. R. 17 Cale, 926. 
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v. Kali Mohan Namasudra. (1): “The rulings of this Court are to 
the effect that when a landlord dispossessed his tenant, the two years 
rule is applicable and that would seem to us to appfy to dispossession 
by a fractioned landlord as well as to dispossession by the sole 
landlord or by the entire body of landlords. There is, in our Opinion,, 
no doubt as to the true interpretation of the Article, though isolated’ 
expressions may be found in some of the cases in the book such’ 
as Annada v. Kebulvam (2) aod Kamaldhari v. Rameshur (3) - 
which may be open to comment or criticism and which may seem 
irreconcilable with the rule just enunciated. The case before us, 
however, is free from difficulty. 
The plaintifs, who are respondents in this appeal, purchased a 
a pon-transferable occupancy holding, the subject of the dispute, 
on the 25th June, 1908. The result of this purchase was, as 
pointed out in the cases of Dayamoyee v. Ananda Mohan Roy 
Chowdhry (1) and Chandra Binode Kundu v, Ala Bux Dewan (5) 
that the purchasers acquired a good title as against the vendors, 
but they did not acquire a title enforceable as against the landlords 
of their vendors. The plaintiffs as purchasers adopted this view, 
and approached the landlords for recognition of the purchase 
raade by them. It transpires that all the landlords other than the 
contesting defendant, accepted ihe plaintiffs as their tenants in 
respect of the disputed land. The contesting defendant however 
did not recognize the plaintiffs and proceeded to take possession, 
not merely of his own share of the land, but of the entire holding. 
The plaintiffs thereupon instituted this suit on the 17th January 
1917 to recover-possession of the holding. The claim was resisted 
on the ground that inasmuch as possession had been taken by the 
contesting defendants on the znd February 1914, that is, more 
than two years prior to the date of the institution of the suit, the 
claim was barred by limitation under Art. 3 of Schedule IIl of the 
Bengal Tenancy Att. This contention, which has been overruled 
by all the Coutts, cannot in our opinion possibly prevail. | The 
Court of first instance held that the plaintiffs were entitled to.a 
decree in,respect of the shares of the landlords who had recognised 
their purchase of the tenancy and consequently made a decree in 
the following terms ; “The title of the plaintiffs to the land in suit, 
excepting one anna one gunda one kranti odd share therein," 


11) (1900) 4 C. W. N. 801 (803) L L. R. 28 Calc. 127, 

(2) (1903) 7 C. W. N. 542. (3) (1913) 17 CW. N. 817. | 
“ (4) (1914) 1. L. R. 43 Calc. 173 ; 20 C. L. J. 52. . 

{5) (1920) L L, R. 48 Cale. 184; 31 C. L. J. 510, 


Von. KKX1X,) HIGH COURT. 
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which is the share of the contesting defendant, ‘ be hereby declared, 
and he will get khas possession of that share decreed as against the 
defendant.” The position, then, is that the defendant has successfully 
resisted the claim of the plaintiffs in respect of his share on the alle- 
gation that there is no relationship of landlord and tenant between 
himself and the plaintiffs. As regards the remaining share, wherein 
he has no title as holder of the superior interest, he takes upa 
contradictory position and contends that the claim of the plaintiffs 
in respect of that share is barred by limitation, because the plain- 
tiffs must be deemed to have been dispossessed by him in bis 
character as landlord. There is a double inconsistency involved 
in this assertion. In the first place, he is not the landlord of the 
plaintiffs even in respect of his own share ; secondly, he does not 
- possess the landlord’s interest in respect of the other share. In these 
circumstances, we cannot hold. that article 3 applies in respect 
of the share which has been decreed in favour of the plaintiffs by 
all the Courts. The decree made by Mr. Justice Chatterjea must 
‘consequently be affirmed and this appeal dismissed without costs. 


A. T. AL Appeal dismissed, 


Before Sir Hugh Walmsley, Knight, Judge, and Mr. Justice Mukerji. 


N 


SAFAR ALI MIA 
V. 
ABDUL RASID KHAN AND oTHERS* 


Transferability-—Permanent tenancy created before 1882 — Local custom. 
OA permanent tenancy created before the passing of the Transfer of Property 
. Act, for: the purpose of habitation, cannot be transferred, when pucca building 
has not been erected on the land leased, when the document creating the tenancy 
does not confer upon the lessee the right to transfer and when there is no 
evidence of a local custom in favour of such a transfer. 


Appeal by the Defendant. 


Suit for recovery of possession of land. 


® Appeal from Appellate Decree No. 2431 of 1921, against the decree of 
Moulvi Abdul Khaleque, Officiating Subordinate Judge of Noakhali, dated the 
asth June, 1921, affirming that of Babu Dwijendra Nath Pal, Munsiff, 3rd Court, 
at Sudharams dated the 4th March, 1919. 
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oe The material facts appear from the judgment. ; 
p 0a; Dr. Sarat Chandra Basak, Babu Bipin Ghranda Bose and 
| Safar Ali Moulot Nurul Hug for the Appellant. 
Abdul Rasid. Dr. Dwarka Nath Mitter and Babu Narayan Chandra Kar 

— for the Respondents. 
` GC. A. V. 
The judgments of the Court were as follows :— 

April, 11. Walmsley J:—This appeal is preferred by the principal 


defendant No. 1. It arises from a suit instituted for the purpose 
of recovering possession of a piece of land within the Municipal 
limits of Noakhali. i 

The plaintifl’s case is that his predecessor-in-interest Mahomined 
Israil, as owner of the superior interest, described as raiyati in- 
terest, created an Osat raiyati in respect of the land in favour of 
Ramjan Ali and Asraf Ali in the year .1287 ; that defendants 2-6 
are the descendants of Ramjan, and defendant 7 of Asraf Ali, that 
defendant 1 bought the rights -of Ramjan’s heirs and defendant 
8 the rights of Asraf’s heir, that defendants 2 to 8 have abandoned 
and that the first defendant, now the appellant, the purchaser 
from Ramjan’s descendants is in possession. ‘The plaintiff further 
alleges that the Osat raiyati was created for the purpose of 
habitation, and that the Kabuliat executed by the original lessees 
Ramjan Ali and Asraf Ali contained a stipulation to the effect 
that the lessees should not have the right of transfer. He also 
says that there is no local custom sanctioning transferability of 
such interests. On the double ground that the original lease 
forbade transfers, and that there is no local custom in defendant's 
favour, he seeks to recover khas possession, Both the Courts 
below have decreed the plaintiff's suit. | 

-Their finding in regard to the plaintifi’s interest has not been. 
challenged before us. The only question for decision is whether 
the interest created in favour of Ramjan Ali and Asraf could be 
transferred by sale. 


It is conceded that the Kabuliat executed by Ramjan Ali itd 
Asraf Ali was executed before either the Transfer of Property -Act 
or the Bengal Tenancy Act came into force. 

So far as the stipulation against transfer is concerned- defective 
drafting makes it impossible for the landlord to succeed merely. 
on the basis of that stipulation because the document did not go 
on to give the landlord the right of re-entry in the event of a 
transfor, 


VoL. XX XIX, | HIGH COURT. 


The position then is this. By the terms of the Kabuliyat the 
. tenancy was meant to be heritable, and it has in fact passed ‘from 

father to son. It was also created for the purpose of habitation, 
-and has, apparently, been used for that purpose. There is no 
suggestion, however, that any pucca buildings have been erected on 
the land. The document creating the tenancy did not confer 
upon the lessees the right of transfer, and the deferdant has not 
proved any local custom in favour of the right to transfer. On the 
contrary such evidence as there is against the defendant, fora 
judgment of this Court in Second Appeal No. arga of 1917 has 
been put in to show that a custom against transfer has been re- 
cognised in regard to a tenancy just outside the municipal-limits. 

The question for our decision therefore is whether a permanent 
tenancy created before the passing of the Transfer of Property Act, 
for the purpose of habitation can be transferred, when pucca 
buildings have not been erected on the land leased, when the 
document creating the tenancy does not confer upon the lessee 
the right to transfer and when there is no evidence of a loca} 
custom in favour of such a transfer. 

` The Courts below have answered the question in the negative 
and I think rightly. 

It is true that there is a far-reaching remark by Sir Barnes 
Peacock, C. J, in the case of Banee Madhub Banerjee vy. Jay 
Kishen Mookerjee, (1) but it was really an odjfer dictum, for the 
ratio decidendi of that case was the existence of a local custom in 
favour of transfer and there was the further fact that the landlord 
had allowed pucca buildings to be erected. In the abortive 
reference to a Full Bench made by Rampini, J., in the case of 
Nabu Mondul v. Cholim Mulltk (a), the learned Judge gavea 
lengthy review of the authorities on the subject. The same 
Judge was a member of the Bench which decided the case of 
Hanuman Prasad Singh v. Deo Charan Singh (3) and the finding 
was that tenancies created before the passing of the Transfer of 
Property Act for the purpose.of habitation were not ordinarily 
transferable. The same view was taken by Maclean, cC. J., and 
Mitra, J. in S. A. Nos. 339, 448 to 450 of 1903 (4) This view has 
also been taken by the Patna Court in the case of Ambica Prosad 
Singh v. Baldeolal (5) and it has been expressed still more recently 
bya Bench of this Court in the case of Sulin Mohan Banerjee 


(1) (1869) 12 W. R. 495- (2) (1898) 1. L. R, 25 Calc. 896. 
(3) (1903) 7 C. L. J. 309. (4) (Decided on April 3, 1905. 
(3) (1916) 20 C W. N. 1113; 8 Pat. L, J. 253) 
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v. Rajkrishna Ghose (1), It appears to me therefore that the 
principle to which the Courts below have given effect is well 
etablished. 

Accordingly I hold that this appeal must be dismissed with :. 
costs. Ss 
Mukerji J:—There is unquestionably 2 certain amount of: 
conflict of judicial opinion as to whether tenancies of non=: 
agricultural or homestead lands created before the Transfer of: 
Property Act are transferable or not, but this diversity is attributable 
to the differing circumstances of the particular cases in which 
such. opinion has been pronounced. Cases in which the land was 


|” used for agricultural purposes, or in which the tenancy, though 


for residential purposes, was 4 yearly one, or in which the tenant 
was a tenant-at-wlll afford us little help. The question however 
being as to what was the law as to transferability or otherwise of a 
tenancy in respect of homestead land as it stood before the 
Transfer -of Property Act came into existence, the statement of the 
said law as contained in the decisions of learned Judges would help 
us in the investigation. An examination of the authorities would: 
show that the tendency of these decisions has been to establish 
that with regard to tenancies of homestead land created before 
the Transfer of Property Ach, in the absence of a custom to the 
contrary, these tenancies were non-transferable. i 

The correctness of the dictum of Sir Barnes Peacock, C. J., in 
the case of Banee Madhub v. Joy Kishen (2), a dictum which was 
quoted with approval by Ainslie, J., in the case of Doorga Perskad 
Misser v. Brindabun Sookul (3) has been doubted in later deci- 
sions. See the. reference and judgment of Rampini, J. in Nadu 
Mondul y. Cholim: Mullik (4) where the previous authorities were 
fully reviewed. That learned Judge at p. 907 of the report observed 
as follows :—“ Anyhow, there was no law before the passing of 
the Transfer of Property Act which made a lease of homestead 
land transferable otherwise than by custom.” In the case of 
Hari Nath Karmakar v. Raj Chandra Karmakar (1) Rampini, J., 
observed, in spite of the broad proposition of Sir Barnes Peacock, 
c J., referred to above that the effect of the decision in the case 
of Banee Madhub v. Joy Kishen (2) was to lay down that previous 
to the passing.of Transfer of Property Act non-agricultural lands 


(1) (1920) 33 C. L. J. 193 5 25 C. W. N. 420. 

(2) (1869) 12 W. R. 415. (3) (1871) 15 W. R. 274;7 B. L. R. 159- 
(4) (1898) I. L. R. 25 Calc. 896. . 

(5) (1897)2 C. W. N. 123, 
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might or might not have been assignable. In the case of Madhab: 


Chandra Paty. Bejoy Chand Mahatab Bahadur (1) in which the. 


tenancy was in respect of a tank anda small piece of Bastu land, 
Rampini. and, Wilkins, JJ., observed as follows :—“On the contrary 
we think that before the Transfer of Property Act was passed there 


was no distinction between agricultural and non-agricultural tenan-. 


cies ” The cases of Madhu. Sudan Sen v. Kamini Kanta Sen (2); 
Ram Charan v. Hari Charan (3), need not be discussed as they 
related to -yearly tenancies, nor the case cf Hiramoti Dassya 
v. Annoda Prosad Ghosh (4), in which the finding of fact 
was that the tenancy was of a non-permanent character. In the 
case of Hanuman Prasad v. Deo Charan Singh (5) Rampini 
and -Pargiter, JJ., observed at p. 311! of the report as follows:— 
“As for the second plea, the learned pleader for the respondent 
relies upon the cases of Banee Madhub Banerjee v. Joy Kishen 
Mookerjee (6), and Doorga Pershad Misser v. Brindabun Sookul (7); 
It is unnecessary to say much with regard to those cases because 
they have been considered and discussed and distinguished in the 
case of Nabu Mondul v. Cholim Mullik (8). It is pointed out 
in this’ case that the zasio dectdends of the two former cases was 
that in them there was proof of a custom of transferability. This 
case of Nabu Mondul v. Cholim Mullik (8), has been followed in 
another case, namely, that of Hari Nath Karmakar v, Raj 
Chandra Karmakar (9) and the learned pleader for the respondent 
has not shown us any reason why we should not follow it as as 
frequently been done.” InS. A. Nos. 339, 448, 449 and 450 of 
1903 decided on the 3rd April 1905, Mitra, J, observed “it is well 
known that in this country before .that Act, (meaning the Trans- 
fer of Property Act) came into operation, no tenancy, whether 
of. homestead or agricultural lands, was transferable except by cus- 
tom or usage.” In Ambica Prosad Singh v. Baldgolal (10), Mullick 
and Kingsford JJ, held that “With regard to tenancies of home- 
stead land created before the Transfer of Property Act, the tendency 
of judicial decision has been to establish that in the absence of 
evidence to the contrary, the burden of proof being upon the 
tenant, these tenancies are non-transferable, and that the only 


(1) (1901) 4 C. W. N. 574, 
(3) (1906} 7 C. L. J. 106. 
(5) (1903) 7C. L. J. 309. 
(7) (1871) 15 W. R. 274. 
(0) (1897) 2 C. W. N. 122. 
(10) (1916) 20 C. W. N. 1113 ; 1 Pat L. J. 253. 


(2) (1905) |. L. R. 32 Calc. 1021. 
(4) (1908) 7 C. L. J. 553. 
(6) (1869) 12 W. R. 415. 

(8) (1898) 1. L. R. 25 Calc. 896, 
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exception to the above rule is when there has been an erection of 
pucca buildings or a standing by on the part of the laddlord while 
the tenant spends a large sum of money upon the land. The same 
view is emphasised in the case of Suin Mohan Banerjee v. Raj- 
krishnd Ghose (1), and a distinction is made between tenancies. 
of homestead land and those for the purpose of residence, in the 
Sense of living upon the land—tenancies for which purpose may be 
assignable if there is evidence of pucca buildings or substantial: 
structures having. been erected or large sums of money having been 
spent with the landlord standing by as was the case in some of the: 
cases referred to above. . 3 

In the present case none of the eeii circumstances: 
having been found or proved the view taken.by the learned Subor- 
dinate Judge seems to be right and I therefore agree that the 
appeal must be dismissed with costs. 


Ai TNG Appeal dismissed, 


(n '1920) 33 C. L. J. 193; 25 C. W. N, 420. t 


Before Mr. Justice Newbould and Mr. Justice, B, B. Ghose. 


KHAJEH SALALUDDIN AND ANOTHER ` 
; J. Ni 
AFZAL BEGUM AND ANOLHER.* 


Execution—Guardian in execution proceeding—Guardian in swif~Court of i 
Wards Act (IX B. C. of 1879, Sec. 5t.—Manager, Court of Wards—Limita- 
tion Act CX of 1903), Seh I Art. 183—Revivor—Notice issued under O. 21 
R. 16 of Code of Civil Procedure (Act V of 1908)—Civil Procedure Code, O.’ 
gi R. 4— One of the judgment-debtors not appealing—Decree reversed on 
the appeal of others. . < 


A guardian ad litem appointed in a suit does not continue as such without 2. 
fresh appointment during the money decree execution proceedings. l 

In order to constitute Jitis pendentia there must be a continuance of litis 
contestates, and therefore if the suit is ended by decree, there is no longer any, 
lis pendens : Kinsman v. Kinsman (2). 


*Appeal from Order No. 341 of 1922, against the order of Babu Probode 
Chandra Bosu, Subordinate Judge, rst Court, Dacca, dated the 5th June, 1932, 

(2) (1831) 1 R, & M. 6232, 

| 
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When the manager of the Court of Wards appears and asks to be appointed 
as guacdian-ad Jitens in execution proceeding, he shauld be at once appointed 
under'section 5t of the Court of Wards Act. 


A notice issued under order 21 rule 16 of the Code of Civil Procedure does 
not operate as a revivor to extend the period of limitation under article 183 
schedule | to the Limitation Act: Chutterpat v. Sait Sumari (1). 


Until an application for execution is ‘made, there is no need for the judgment- 
debtor, even if notice was served on him, to appear and contest the application 
made by the assignee of the decree as to his right to execute the decree. l 


Under order 41 rule 4 of the Code of Civil Procedure, a judgment-debtor, 
who did not appeal, and who filed an application in the lower Court consenting to 
the decree being executed as against him but on which no order was passed, got 
the benefit of the appeal preferred by the other judgment-debtors. 


Appeal by the Judgment-debtors. 
Application for execution by the Assignee of the decree. 
The material facts appeat from the Judgment. 


Mr. B. L. Mitter and Babus Surendra Nath Guha and Ramendra 
Mohan Majumdar for the Appellants. 


Babus Probodk Kumar Das and Radhika Ranjan Guha for the 
Principal Respondent. 


The judgment of the Court was as follows : 


On the 24th February 190) one Mussammat Jahura Begum 
obtained a decree for Rs. 25,000 and costs against her two minor 
children and her minor stepson. On the 8th October 194190 an 
application was made to this Court on the Original Sidefor an order 
that the certified copy of this decree together with a certificate of 
non-satisfaction be transmitted to the Court of the District Judge 
of Dacca for execution. This application was made by one Afzal 
Begum who alleged that she was the assignee of the decree. On 
the 7th May 1920 the Master on the Original side of this Court 
transferred the decree to the Dacca Court for execution. With the 
copy of the decree was forwarded a certificate signed by a Judge 
of this Court under order XXI rule 6. The District Judge of 
Dacca transferred the execution case to the Subordinate Judge rst 
Court. “On the and December igar an application for execution 
of this decree was filed in that Court and that is execution case 
No. 120 of 1920. In that application three judgment-debtors were 
named and were described as represented by H. C. F, Meyer, mana- 
ger Court of Wards, Dacca. The Court of Wards manager objected 
to the execution of the decree and his objection was dealt with as 


(1) (1916) 23 C, L. J. 645; L Le R. 43 Calc. 903. 
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Civit; ‘Miscellaneous Case 42 of 192%. The execution was kept pend- 
1924. ing until the disposal of the Miscellaneous case, But in the end the 


assignee of the decree-holder allowed the execution case to be dis- 
Ur ‘missed on the allegation that there was some mistake in the appli- 

a san i cation for execution. On that execution case being dismissed the mis- 
o cellaneous case was also dismissed. Then on the 2nd December 1921 a 
‘second application for execution was made and in this application 
“the minors were discribed as “being represented by Babu Anil Nath 
Basu, vakil, High Court who has been appointed guardian ad litem 
by the High Court.” This gentleman is a solicitor who had been 
appointed guardian ad litem of the minors in the original suit. In 
this application the assignee of the decree-holder asked for attach- 
mént of the money of the minor judgment- -debtors in the hands of 
H.C F. Meyer, manager of the Court of Wards Dacca. In this 
execution case also the manager filed a petition objecting to the 
execution of the decree which was numbered Mis. Case 20 of 

. 1922. Objection was taken on several grounds with most of 
which we are not concerned in the present appeal. The learned 
Subordinate Judge held that the manager had no /ocus standi to 
“represent the minors in this case but he nevertheless went into the 
merits of his objection and decided amongst others the issue of 

limitation against him. | 

This appeal is preferred on behalf of two of the minor judgment- 
debtors by Mr. Meyer. The third judgment-debtor had attained 
majority before this appeal was filed. As the appeal has been argued 

` before us the main point that arises is whether the lower Court was 
right in holding that the applications for execution are proceedings 
in suit and the guardian ad litem appointed in the original suit 
would be guardian ad litem in the execution proceeding unless he 
be removed by an order of the Court and a new guardian ad litem 
appointed. We are unable to agree that the guardian ad litem 
appointed in the suit continues as such without a fresh appointment 

` during the execution proceeding. As was observed by Lord Lyn- 
dhurst in Ainsman v, Kénsman (1), in order to constitute ¿izis 

` pendentia there must be a continuance of /itis contestates, and there- 
` fore if the suit is ended by decree there is no longer any As pendens. 
The learned vakil who appeared for the respondent was unable to 
show us any authority to support the proposition that the 

“ guardianship-of the guardian ad litem appointed during the suit 
continued altér the litigation had been terminated by the final decree. 
He dréw our attention to certain ruling in which it had been held 

(1) (18313) 3 R & M, 622. 
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that the guardian for the suit continued during subsequent appeals 
from the decree, But this is irrelevant to the question whether he 


continued as such during the execution proceedings. Weare — 


speaking now of simple decrees as the decree in this suit is for the 
payment of money and not with relation to mortgage decrees or 


decrees for delivery ofaccounts. The only case out of those cited — 


which appears at all relevant on this pointis the case of Avtshna 
Pershad Singh v. Gosta Behari Kundu (1), It was there held that 
where a person is named as the guardian adlitem in an application 
for execution and notice under section 248 C, P. C. is issued upon 
him as such guardian it must be presumed that he has been appoia- 
ted guardian by implication by the Court. But to hold that a per- 
son who has been named in the execution proceeding as guardian 
ad litem may under certain circumstances be presumed to have been 


appointed is a very different matter from holding that the guardian — 
during suit continues to be the guardian without fresh appointment — 


in the execution proceeding. However this case is clearly distin- 


guishable on the ground that it was decided under the Civil Proce- l 


dure Code of 1882, Under the Code now in force of rgo8a 
guardian ad litem of a minor cannot be appointed without his con- 
sent and there can therefore now be no presumption of appointment 
from the mere issue of notice. 

We must hold therefore that the appointment by the High 
Court of Babu Anil Nath Bosu as guardian ad litem during suit 
was no bar to the appointment of the Court of Wards manager .as 
guardian ad litem in the execution proceeding. We are also of 
opinion that when the Court of Wards manager appeared and asked 
to be appointed as guardian ad litem he should have at once been so 
appointed under the provisions of section 51 of the Court of Wards 
Act. Though this section was not applicable to the original suit 
in consequence of the provisions of section 56 it beeame applicable 
as soon as the execution proceedings were started at Dacca. Ins- 
pite of its finding that the manager had no locus standi the Court 
did determine the issue treating him as a party to the suit so we 
can determine whether his finding on this contested issue of limita- 
tion was a correct finding. Obviously the second application for 
execution would be timè barred in the face of it. The respondent 
relied on the proceeding resulting from the petition filed by Afzal 
Begum on the 3oth April 1920 as a revivor to extend the period ‘of 
limitation under article 183 of the First Schedule to the Limitation 
Act, We hold that the Full Bench decision in Chutterpat Singh V. 


(1) (1907) 5 C. L. J. 434 
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Sait Sumart Mal (1) i is authority for holding that this. applica- 
tion was not a revivor. We have called for the original petition 
from the Original Side of this Court and we find that it contains 
no prayer for execution of the decree. The only prayer contained 
in the petition has been set out above. On this petition the order 
passed was first :—‘ Let notice issue.” Then on the 17th May 
1920 there was the following order :—" Upon reading the notice 
and affidavit of service and upon hearing the attorney for the 
applicant (the other parties not appearing and no cause being 
shown) the usual order is made for transmission, Leave granted to 
proceed with execution.” Itis contended that this was a judicial 
determination that the right to execute the decree still subsisted. 

We are unable to see how there could have any such determination. ` 

' The only questions which arose were whether there had been ` a 
valid assignment of the decree and whether there had been any 
recorded satisfaction of the decree. Until the application for exe- 
cution was made there was no need for the judgment-debtors even 
if notice had been served on them to appear and contest the appli- 
cation. They could well wait until the assignee sought to execute 
the decree. Further it does not appear that any guardian ad litem 
was appointed for tha minor who could have opposed this applica- 
tion on their behalf if it had been thought necessary to do so. 
Though the judgment-debtors appellants are described as infants 
in the petition no guardian ad litem is named in the petition, and 
it is clear that no such guardian was appointed by the Court. 

If as we hold there was no revivor the application for execution 
was barred by limitation and should have been rejected on that 
ground. 

` It is contended that Khajah Nuruddin who has since attained 
majority has filed an application in the lower Court consenting to the 
decree being executed as against him. No order was passed on 
that petition and "we must hold under rule 4 order XLI Civil 
Frocedure Code that the order should be set aside in his favour 
also. l 

~The result is that this appeal is decreed. The order of the 
lower Court is set aside and the application for execution filed on 
the 2nd December 1621 is rejected. 

The appellants will get their costs from the decree-holder res- 
pondent in this and in the lower Court. We assess the hearing 
fee at ten gold mohurs. 

A.T. M. A [ppeal allowed : Application Jor execution rejected, 


(1) (1916) 23 C. L. J. 645; I. L. R. 43 Calc. 903. 
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CRIMINAL REVISION. 
Before Sir Ewart Greaves, Knight, Judge, and Mr. Justice Duval. i 


pae T - MOHINI MOHAN ROY 
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PUNAM CHAND SETHIA.* 
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Transfer—Criminal Procedure Code ( Act V of 1898), Sec. 528— ẸṢ urisdiction— 
_ Transfer by subordinate Magistrate=— Re transfer, l 
': The Chief Presidency Maj'strate has power under section 528 of the Code of 
Criminal Procedure to transfer a case to his own file from the file of the Fourth 
Presidency Magistrate, to whom the case was transferred for disposal by the 
Additional Chief Presidency Magistrate, who took cognisance of the offence : 
Thaman v. “Alagiri (1) followe1. 


Application for Revision by the Complainant. 
“The material facts appear from the judzment. 


Mr. Langford James and Babu Satindra Nath ari ikai for 
the Petitioner. 


i 


Mr. B. C. Chatterjee, Babus Tarakeswar Pal Chowdhury and 
Phanindra Nath Mukerji for the Opposite Party. 


“The judgments of the Court were as follows : 


Greaves J :—On the 13th November last the Secretary of the 
Nawab of Murshidabad' complained to the Additional Chief 
Presidency Magistrate of criminal breach of trust by one Punam 
Chand Sethia in respect of certain jewellery. i 

The’ Additional Chief Presidency Magistrate took cognizance 
of the offence and after examining the complainant directed the 
Police to enquire and report, 

On the matter coming back to the Additional Chief Presidency 
Magistrate a judicial enquiry was asked for b¥ the complainant 
and the Additional Chief Presidency Magistrate thereupon trans- 
ferred the case for disposal to the Fourth Presidency Magistrate. 
This Magistrate after examining witnesses ordered the issue of 
summons against Punam Chand Sethia on the roth January 1924. 
On the 28th January Punam Chand applied to the Chief 
Presidency Magistrate asking, on the ground of jurisdiction, that 
the case should be recalled to his file and that the trial should 


: “#Criminal Miscelleneous No. 17 of 1924, against the order of T. Roxburgh 
Esq, Chief Presidency Magistrate, Calcutta, dated the 3 th January » 19245 
(1) (1890) 1. L, RA” r4 Mad. 399. 
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take place in his Court. The Chief Presidency Magistrate, having 
ascertained that the 4th Presidency Magistrate had nọ objection, 
on the goth January withdrew. the case from “the file of the 4th 
Presidency Magistrate and transferred it to his own file under 
section 528 of the Code of Criminal Procedure. It is said that the 
Chief Presidency Magistrate had no power to make this order and 
hence this Rule. 


Section 18(4) of the Criminal Procedure Code empowers the 
Local Government to appoint an Additional Chief Presidency 
Magistrate and provides that he shall have all or any of the powers 
of a Chief Presidency Magistrate under the Criminal Procedure 
Code as the Local Government may direct. Section 21(2) of the 
same Code empowers the Local Government to declare and define 
his subordination to the Chief Presidency Magistrate and the 
extent thereof. 


By notification No, 6786-J dated the 23rd October 1923 the 
Local Government appointed Mr. Das Gupta as Additional Chief 
Presidency Magistrate and authorised him to exercise the powers 
of a Chief Presidency Magistrate therein mentioned including the 
power under section 528 to withdraw cases. He was not given 
the power recalling cases, 


By a notification No. 6787-J of the same date the Local Govern- 
ment in exercise of the powers conferred by section 21(2) of the 
Criminal Procedure Code declared the Additional Chief Presidency 
Magistrate to be subordinate to the Chief Presidency Magistrate. 
On behalf of the petitioner it is said that the Cnief Presidency 
Magistrate had no jurisdiction to make the order as the case had_ 
been transferred by the Additional Chief Presidency Magistrate 
and that inasmuch as he had not been given the power to recall 
a case to his own file, which he had once transferred, the order 
could only hava been made by this Court. On behalf of the 
accused it is said that the Chief Presidency Magistrate has made 
an order withdrawing the case to his own file and that he has power 
to make such order. We were referred to section 17 of the.Code 
of Criminal Procedure which makes Magistrates subordinate to the 
District Magistrate and to section 21 of the same Code which by 
sub-section (d) confers on the Chief Presidency Magistrate the 
same powers given to a District Magistrate by section 17. 


It is said that a District Magistrate could have made the order 
in question and that therefore the Chief Presidency Magistrate can 
make the order and we were referred to. Raghunatha Pandavam vy, 


VOL. XXXIX.) HIGH COURT. 


Empeor (1). It was there held by Mr, Justice Bhashyam Ayyangar 
that a District Magistrate had no power to cancel an order made by 
a Sub- Divisional” Magistrate directing the transfer under section 
528 Criminal Procedure Code of a case from the file of one Sub- 
Divisional Magistrate to that of another Sub-Divisional Magistrate 
and to direct the re-transfer of the case to the file of the Sub- 
Divisional Magistrate from whom it was transferred as in the matter 
of transfer under section 528 Criminal Procedure Code the District 
Magistrate and the Sub-Divisional Magistrate had co-ordinate 
authority over Magistrates subordinate to the Sub-Divisional 
Magistrate and that his order cannot be appealed against to the 
District Magistrate. The learned Judge at p. 132 however adds 
this remark “It may be that under section 528 a case once trans- 
ferred from one Magistrate to another may be withdrawn from the 
latter by the District Magistrate or even by the Sub Divisional 
Magistrate and he may enquire into or try such case himself 
or refer it for enquiry or trial to some other competent Magistrate on 
a substantive application made, that it is inexpedient that the 
Magistrate to whom it had been transferred or his successor in office 
should enquire into or try the case.” 

The case of Ragkunatha v, Fmpevor (a ) was dissented from by a 
Division Bench of the Madras High Court in Santhappa Sethruan and 
others v. Govindaswamy Kandtyar (2) who followed and approved 
T. haman Chetti v, Alagiri Chetti (3), where it was held that a Magis- 
irate who is subordinate to a Sub- Divisional Magistrate is also sub- 
ordinate to the District Magistrate within the meaning of section 
528 and that Section 17 Criminal Procedure Code which declares 

such Magistrate ‘to be subject only to the general control of the 
” District Magistrate cannot be so construed as to take away the 
special power conferred by Section 538. 

In that, case a Joint-Magistrate transferred a complaint from 
a second class Magistrate toa Taluk Magistrate and the District 
Magistrate transferred it back. 

I think the principles of this case with which I respectfully 
agree-apply to the case before’ us, 

The Additional Chief Presidency Magistrate is subordinate 
to the Chief Presidency Magistrate and I think the Chief Presidency 
"Magistrate had power under section s28 Criminal Procedure : Code 


` to makethe order which he did withdrawing the case to his file, 


(1) (1902) I. L. R. 26 Mad. 130 (132), 
- - (2) (t916) I. L. R. yo Mad. 791. 
(3) (1890) I. L. R. 14 Mad. 399. 
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CRIMINAL. - “We have not ‘considered the order on its merits as the matter 
1924. was not arguèd before us on those lines and oug decion relates 

e oe p 


Mohini Mo fae only to -the’ power of the Chief Presidency Magistrate to make the 


2. order which he has made. ‘1 would discharge the Rule. a 
Punam Charid.- " ; y oe 
a = Duval J.: I concur. A. 

Greaves, F. 
— A, T. M. : te e Rule discharged. 
IN Ii a aa 


CIVIL RULE: 


Before Mr. Justice M. N. Mukerji.. 


Civin. a PANCHKARI MITRA ee 
1624: Y. | 4 ' 
April, 29. 4% PANCHANAN SAHA AND oTs#krs.* a ee 
May, 2. 7 





Commisston——Examination of witnesses—Court’s duty— Discretion —Cidil 
Procedure Cede (Act V of 1908), Ò. :6 R. 4 


af the plaintiff insists on the attendance of his witnesses in Court) and the 
witne sses apply for their examination on commission, the Court will have- “fo 
take into consideration the grounds upon which the commission is applied for 
but at the same time it cannot lose sight of the prejudice that mights be ‘caused 
to the plaintiff by reason of such commission being issued lf sickness -or infir- 
mity is alleged, the character and gravity of that sickness or- infirmity have got 
to be assessed and the risk consequent upon.a refusal to issue a commission will 
have to,be taken into consideration, At the same time the importance of having 
witnesses present before the Court, the advantages that would -follow from-theéir 
examination and cross-examination in the presence of the Court and the: emer- 
gency which might awise of having them confronted or identified, should not -be 
altogether lost sight of: fall these matters are duly considered and an order 
is passed, then and then only can it be said that the order has been passed in 
the, exercise of.a judicial discretion. : j 


Under order 26 rule 4 of the Code of Civil Procedure, the Court has a dis- 
‘cretion to grant or refuse a.commission but the discretion has got to be exercised 
r judicially. : 
. . Application for Revision under. section 115 of the Code ot Civil 
Procedure and under section 107 of the Government of ladia ; Act, 
1915, by the Plaintiff. 


a ee 
+ 


Civil Rule No. 363 of 1924, against the or of the Munsiff of ‘Chuadanga, 
dated the 18th March, 1924. . l 


Vou. XXXIX.) HİGH COURT. 


.. The material facts appear from the judgment. 
. Babu Bimala Gharan Deb for the Petitioner. gi, 


Babus Narêndsa Kumar Basu (for Dr. Dwarka Nath Mine) 
Manindra Nath Banerjee and Narayan Chandra Kar for the Oppo- 
site Party. 


C. A, V.. 


The judgment of the Court was delivered by 


Mukerji J: The question which arises for consideration in 
this Rule is one of considerable practical importance. I have not 
been able to disc sver any authority so far as this Court is concern- 
ed on the precise point which arises for decision but upon the 
plain provisions of the statute .and general principles of justice 
about which there can be no dispute I have, not the slightest doubt 
in my mind as to what my decision should-be. 

The facts that need be stated are these :-~the petitioner is the 


plaintiff in a suit being T. S. No. roor of .1923 of the Court of the- 


Munsiff of Chuadanga, the opposite parties Panchanan Shaha and 
Mohini Mohan Shaha are the defendants Nos. r and 2 in that suit. 
The suit is for specific performance of a lease based upon allega- 
tions of fraud on the part of the said opposite parties. On the a2rst 
December 1923 the petitioner applied for summonses against the 
said opposite parties in order to examine them as witnesses on his 
behalf and as far ascan be made out from the records the said 
summonses were issued. On the sth February 1924 the said oppo- 
site parties applied for being examined on commission and in 
support of their applications they filed medical certificates. The 
certificate filed on-behalf of Panchanan Shaha ran thus: *“ This is 
to certify that Babu Panchanan, Shaha has been ailing with low 
fever attended with sore throat and tonsillites for about a month 
and, has grown very weak. In my opinion he requires absolute 
rest and medication for a length of time. He will not be . able to 
tindertake any journey within z months. Sd. Hem Chandra Bho- 
mick, L M. S. Pabna, 30:1724.” Mohini Mohan Shaha’s certificate 
was in these words : “ This is to certify that Babu Mohini Mohan 
Shaha is badly suffering fram dysentry and fever from the middle 
of January last. In the present state he is quite unable to move. 


about. He will take at least one month more to recover perfectly, ; 


He is under my medical treatment. Sd. H. K, Chatterjee L. M. S., 

Registered No, 1228 Cal. 1.2. 24”. The learned Munsiff on the 
22nd February 1924 ordered the issue of the commission as pray: 
ed for inspite of opposition by the petitioner- The releyant portion 
of the said order runs thus; “Let the commission be issued as 
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prayed for.” On the 13th March 1g24 the petitioner applied for 
reconsideration of the said order but the learned, Muntiff refused 
the said application with the following order: ‘Plaintiff's 
petition for reconsidering the order passed regarding the- 
issue of commission cannot be entertained now as the commis- 
sion fee (has been) deposited and the interrogatories filed. Hence 
their prayer (Sic) rejected.” It has to be observed that the com- 
mission fees were deposited and the interrogatories were filed on 
behalf of the opposite parties. The petitioner thereupon moved 
this Court and at his instance the present Rule has been issued. 

The petitioner insists on the examination of the said opposite par- 
ties being held in Court in the usual way. 

At the outset-I must notice an objection that has been urged on 
behalf of the opposite parties. It is to the effect that the learned’ 
Munsiff had a very wide discretion as to whether commission should 
or should not issue and this Court should not lightly interfere in 
revision with the orders aforenentioned which were passed by him 
in the exercise of his discretion. Speaking for myself I do not 
regard a matter of this description as being a question of descretion 
at all.- In my opinion it ultimately resolves itself into a question 
as to whether a Court can be said to have acted with jurisdiction 
in taking away from a litigant the rights which he undoubtedly has 
under the law of having his witness brought before the Court and 
examined before the Court in accordance with the normal proce- 
dure ; in other words whether the circumstances disclosed in the 
case gave the Court jurisdiction to depart from the usual course 
prescribed ‘by law. I am fortified in this view by the obseryations 
of Cotton L J. in the case of Berdan v. Greenwood (1) where ona 
question of this character he observed as follows :—' But the pre- 
sent case is not one of discretion within the meaning of that rule.. 
The Court on the evidence before it has to arrive at a necessary 
conclusion whether it is or is not necessary for the purposes of 
justice that the ordinary mode in which evidence is to be taken 
should be departed from, and unless the Court does arrive at the 
conclusion that itis necessary it is the right of the person who 
opposes the examination in the way proposed to have the evidence 
taken in the usual way. If the Court does arrive at that conclusion 


` it is the right of the party applying for the commission to have it. 


It is not a matter of discretion in the sense in which that word 
has been used in the argument before us; it is entirely different. We 
have to answer the question is it necessary for the purposes of jus- 


(1) (1882) 20 Ch. D, 764 note - 


1 
® 
a e 
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tice that the ordinary way of taking’ evidence should be departed 
from 2?” It is true that the wording” of the rule referred to in that 
judgment is different from that of the corresponding rules of our 
. Code, but I have no reason to think that asy different principle 
was intended to be applicable here. 

Order 16 rule 1 Civil Procedure Code provides that at any 
time after the suitis instituted the parties may obtain on application 
to the Court or to such officers as it appdints in this behalf sum- 
monses to persons whose attendance is required either to give 
evidence or to produce document.’ Under this rale a party is 
entitled as of right to summonses ‘on his witnesses: Zaf Kali v. 
Alarakh Pirbhai (1). So long asthe application is made after the 
institution of the suit and before its final disposal the Court is 


bound to issue summonses. The only case in which the Court has > 


power to refuse to issue summonses is where the application is not 
made bona fide, and in such a case the Court acts in the exercise 
of its inherent power to prevent the abuse of its own process: 
Veerabadran v. Nataraja (2). It was not suggested in the Court 
below that any such abuse was contemplated ; up ull the present 
moment the application of the petitioner for summoning the opposite 
party as witnesses has all along been treated as a bona fide applica- 
tion and I do not think it would be right for me to take a con- 
irary view. The provisions of order 16 rule rg Civil Procedure 
Code affording grounds of exemplion to a witness to attend in pet- 
son need not be considered in the present case, as no such grounds 
exist here. Prima facie therefore the petitioner was entitled to have 
the opposite parties as witnesses before the Court. 

Turning now to the provisions of order 26 dealing with 
commissions to examine witnesses we find rule 1 lays down that 
any Court may in any suit issue a commission for the examination 
On interrogatories or otherwise of any pérson resident 
within the local limits of its jurisdiction who is exempted 
under the Code from attending the Court ot who is from 
sickness ‘or infirmity unable to attend it. Rule 2 provides 
that the commission may be issued by the Court either 
of its own motion or on the application of ‘any party or of the 
witness, to be examined. Rule 3 lays down to whom such a com- 
mission may be issued for exécution: Rule 4 provides amongst 
others that any Court may in any suit issue a commission for the 
examination of any person resident beyond the local limits of its 
jurisdiction. Under the last mentioned rule the Court has a discre- 


(1} (1890 31. L. R. 15 Bom. 86. (2) (1904) I. L. R, 28 Mad. 2 
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tion to grant or refuse a commission but the discretion has got to be 
exercised judicially. If the plaintiff insists on theattendance of his 
witnesses in Court and the witnes:es apply for their examination 
on commission, the Court undoubtedly will have to take into 
consideration the grounds upon which the commission is applied 
for but at the same time it cannot lose sight of the prejudice that 
might be caused to the plaintiff by reason of such commission 
being issued. If sickness or infirmity is alleged, the character and 
gravity of that sickness or infirmity have got to be assessed and 
the risk consequent upon a refusal to issue a commission ‘will have 
to be taken into consideration. At the same time the importance 
of having the witnesses present before ‘the Court, the advantages 
that would follow from their examination: and cross-examination in 
the presence of the Court and the emergency which might arise of 
having then confronted or identified should not be altogether lost 
sight of. If all these matters are duly considered and an order is- 
passed, then and then only can it be said that the order has been 
passed in the exercise of a judicial discretion. l 
- In the case of Berdan v. Greenwood (1). Baggallay L. J., said, 
“we must regard the interest of justice, the interest of the defend- 
ant as well as of the plaintiff, and of course we must consider the 
nature of the issues Which are raised in the pleadings”......"° one can 
well imagine the extreme importance of the defendants in a case 
of thi, kind of having the fullest opportunity of thoroughly investigate 
ing the claim and testing by cross-examination the witnesses who 
are called’’..." if the witness is a credible witness it is hardly mate- 
rial whether he gives his evidence; vi94 voce in Court or before 
a commission or by affidavit or in any other form. But 
we must assume the possibility of his not being a credible witness 
and then it becomes of the most extreme importance that the jury” 
or the Court which has to decide the question should have the 
opportunity of seeing the demeanour of the witness and observing 
the way in which the various questions which are put to him in 
cross-examination are answered. Now it has been suggested that’ 
the questions for the cross-examination of the plaintiff (assuming 
that the commission is to issue) have been put ina form which 
do not indicate any very searching inquiry or anything as to which” 
there might be any great advantage in his giving his answers be- 
fore the jury rather than before the commissioners, who would | 
roport the effect of the answers. But it must be borne in mind l 
(1) (1882) 20 Ch. D. 764 foot note, i 


Von, XXXIX] HIGH COURT. 


that when cross-examinations of this sort are made, the answer to 
one question is suggestive of other questions, and unless the whole 
body of legal advisers of the defendants are to go over and attend 
the commission, so that th y may be prepared to meet any possible 
emergency which may arise in the course of the cross-examination 
it does not appear to me that there would be the same facilities 
of cross-examination before the commission as there, would be if 
the witness were here giving his evidence in Court.” 

In the same case Cotton L. J. said:— 

“But we ought to consider not merely what the plaintiff's case 
requires, but what justice to the defendant as well as to the plaintiff 
requires. And in sucha case as this, it is, in my opinion evidently 
important that the demeanour of the witness should be seen and 
his precise answers to the questions put to him should be heard 
by the Judge, or the Judge and the Jury, who have to decide the 
case, and that the defendants should have the fullest oppartunity 
of cross-examining him, they being really only able to do that 
effectually when the witness is in Court, and his demeanour, and the 
way in which he answers the questions can be judged by. the Judge 
and the Jary.” l 

In the. case of Panackand Chotalaly. Manohar Lal Nand- 
dai (1), which was a case in which a commission had been issued 
for the examination of the rst defendant in the suit on the ground 
that he was a religious preceptor of an exalted rank, it was held 
that the Court should not allow witnesses to be examined on 
commission without adequate reasons. Sir Stanley Batchelor A. 
C. J in that case observed as follows: ‘Before leaving this part 
of the case I must register my protest against the lower Court’s 
action in allowing this rst defendant to be examined on commi- 
ssion. Iam clearly of opinion that that was a great mistake”... 
“it seems to me to be very important not to retax the rules laid 
down in the Code or to encourage the notion that parties to a suit 
can win their cause without going into the witness box to support 
it when they are able to doso,” Such laxity of procedure has this 
further disadvantage that the Court is deprived of the invaluable 
“assistance afforded to it by seeing the party asa witness under 
examination and cross-examination. In the present case the most 
important witness in the suit, defendant No 1, bas never been seen 
by the learned Judge who tried the suit and that Judge had to 
decide without knowing the kind of witness this religious preceptor 
was or the figure that he cut under cross-examination. I have 


(1) (1917) I. L, R. 42 Bom. 136. 
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made these strictures because laxity of procedure on this point is 
` more common than it should be in the subordinateeCourts and 1 
e 


believe that in conceding such privileges to one party there is 


` grave risk of doing injustice to his opponent, Generally the rule 


should be impartially enforced that any person of whatever rank or 
position or holiness who seeks the Court’s assistance to protect his 
rights must be subject to the rules of the Court as unreservedly as 


“the humblest of litigants.” Itis true that that was a case where 


exemption was sought for not on the ground of sickness or infir- 


mity but on the ground of rank and holiness, but there can be no 


difference in principle as between the two classes of cases. The 


practice of indiscriminate issue of commissions has also been very 


recently condemned by the Judicial Committee in the case of 
Satis Chandra Chatterjee v. Kumar Satis Kanta Ray (1). In my 
Opinion the orders passed by the learned Munsiff do not disclose 
that any consideration whatsoever was paid to any of the relevant 
circumstances in making those orders. The certificates were 
relied upon as a matter of course and the sufficiency of the certi- 


‘ficates does not appeat to have been at all considered. To my 


mind they are, to say the least of them, very inconvincing sand 
accepting every one of the statements contained in the certificates 


` to be true a proper case for issuing a commission for the examina- 


tion of the opposite parties cannot be said to have been made 
out. ; 


It has been urged on behalf of the opposite parties that one 


`. of them has already been examined in pursuance of the commission, 


“but it appears that such examination, if any, must have been held 


upon interrogatories filed on behalf of the defendants only. My 


' attention has been drawn to a medical certificate dated the 6th 


April 1924 in favour of the opposite party Mohini Mohan Shaha 
granted by Mr. H. L. Chatterji L. M. S. who had given him 
another certificate previously which has been referred to above. 
In this certificate too doctor says that his patient is still very weak 
and quite unable to undergo the strain of travelling a long distance 
and moving about and he states that it will take his pitient at least 
one month more to recover perfectly. Judging from the nature 
of ailment disclosed in this certificate and also taking into consi- 


‘dération that the one month mentioned therein is about to expire 


I do not think that the order which I propose to pass will cause 
any hardship to his patient, 
The orders passed by the learned Munsiff referred to above 
(1) (1923) 28 C. W. N. 327; 39 C. L. J 165. 


` 


- 
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must in my opinién beset aside and I accordingly do set them 
aside and make the Rule absolute and direct that those two oppo- 
_ site parties be summoned on payment of usual costs by the peti- 
-tioners, to depose in Court in the usual way. 

I make no order as to costs in this Rule. 

In making the above order, I must not be understood as in any 
- way.dealing with the question as to the procedure to be adopted 
- for the examination of the opposite party as witnesses or the con- 
sequence of such examination, having regard to the observations of 
the Judicial Committee in the case of Kishori Lal v. Chuni Lal (1) 


HIGH COURT. 


`- 


and-of this Court in the case of Luchiram v. Radha Charan (2). 


A. T. M. 


(1) (1908) I. L. R. 31 All. 116; 9C. L. J. 172. 
(a) (1921) 34 C. L. J. 107. 


Rule made absolute. 


APPELLATECIVIL. 


Before Mr. Justice Newbould and Mr: Justice B. B. Ghose. 


MAHARAJA BIRENDRA KISHORE MANIKYA BAHADUR 


Rent— Enhancement— Bengal Tenancy Act (VIII of 1885), Sec 6.—Dependent 
tenure—Burden of prosf—Question of fact—Regulation VIII of 1793, Sec. 


5 (3). 


Section 6 of the Bengal Tenancy Act is applicable to dependent tenures held 


D 


ALI AHAMED.* 


from long before the Permanent Settlement. 


The burden is on the landlord of proving that he is entitled to enhance the 


rent : Bama Soondery V. Radhika (1). 


If the landlord does not prove the fact that by the conditions dader which 


*Appeals from Appellate Decrees Nos. 417, 418, 420 to 423, 435 to 427, 429 
to 432, 435 to 438, 440 to 442, 445s 446, 448 to 451, 455 to 468, 470 to 473, 476 
to 478, 480 to 483 and 485, of 1920, against the decrees of B. Ghattak Esq, 
Special Judge of Noakhali, dated the 17th September, 1919, affirming those of 
Moulvi A. K. Kabiruddin Ahmad, Assistant Settlement Officer of Feni, dated the 
16th October, 191 7° 


(1) (1869) 13 M. l. A. 248 (268); 13 W. R. P.C. 11; 4B. L. R. P.C. 8 
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Civit. the tenures are held he is entitled to enhance the rent, his suit for enhancement. 
EA of. rent fails. _ ` e l 
Pears The tion wheth | ; 
Benda Kishore question whether the landlord has succeeded in proving the necessary 


4 conditions mentioned in section 6 of the Bengal Tenancy Act, is primarily sadha a 
Ali Ahamed. tion of fact. f 


The owner of taluks formed long before the zemindari and before 1793, piia 
within the description of a talukdar in section 5 Cl. (3) of Reguation VIH of 
1793, which was not repealed when the zemindari was created. The rent of 
such a taluk cannot be enhanced : Hemanta Kumari v. Fagidindra [1 Je 


Appeals by Landlord. 


Applications under section tos of the Bengal Tenancy Act for. 
settlement of fair and equitable rent. . 


[IN 


The material facts appear from the judgment. 


Babus Makenira Nath Ray, Gobindı Chunder Dey Roy, 
Ramesh Chunder Sen, Saxtimoy Majundar, Birendra Chandra aes 
and Gofal Chandra Chuckerbutly for the Appellant, 


Moulvi Mahammad Nurul Hug Chowdhury for the Respondents 
in Nos. 423, 426, 427, 430, 432, 457, 433, 440, 440, 445, 446, 451. 
456, 459 465, 471, 476, 477, 480, 482 and 433. | 

Babu Biraj Mohan Majumdar for the Respondents in 1 Nos. 
4251 430, 437, 165, 468, 471, 473. and 477. 

Babs Bankim Chandra Banerjee (for Babu- a Ros 


4 


, Banerjee) for the Respondent i in No. 461, ` ) 
C. a. V. 


The judgment of the Court was as follows : 


„s August 7. These are appeals by the landlord against the decision of the 
pu _-Special-Judge, affirming the decision. of the- Revenue. Officer, by ` 
which the applications of the appellant under. section -105 of the ~ 
Bengal Tenancy Act for settlement of fair and equitabls rent of 
TS ‘certain tenures werg dismissed. The applica ions were in. sūbs- 
tance for enhancemnnt of rent. The facts ‘briefly stated--are 
‘these :—These tenures are within an estate which was. known as 4 
annas hissa of Pergana Dandra ` and „were in existence from long- 
‘before the Decennial Settlenent: The proprietor: of the -éstate = 
: Mahammad Alt.Choudhury was imprisoned for. life as a rebel and 
his estate.was confiscated by Government. by an order; dated, 8th 
' February ‘1793. Taere were 45 taluks and :38 tappasowithin. the 
pr-perty and certain other lands but with these last:the ‘present 
appeals have no concern. The Collector of Tipperah made dowl 
settlements with the talukdars. In „those, dowls only the rents 


(1) (1894) Le Re 21 fA. 141; 1. La R. 22 Cale, 254. 
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were specified but the area of any of the taluks was not defined. 
Government colleated the revenue by farming out the zemindary 
for some years but subsequently realised the dues from the tenure- 
holders directly. Malikana was paid to the heirs of Mahammad 
Ali for some time but it was discontinued when it was found to 
have been done under a mistake. Difficulties arose with regard to 
the management of the zemindary mainly because the areas of the 
taluks were not specified and the revenue officers proceeded to assess 
the jama of the taluks with reference to the areas, One of the 
talukdars brought a suit in the civil Court for setting aside the 
. jamabandi made with regard to his taluk. He was successful 
in the trial Court and in the Court of first appeal, but in 1847 the 
Sadar Dewany Adalat in special appeal held that the civil Court 
had no jurisdiction in the matter and dismissed the suit. In the 
result jamas were settled with regard.to the tenures in 1848 and it 
was directed that the settlement woutd be for a period of 30 years. 
The Assistant Settlement Officer however finds. that there is clear 
and incontrovertible evidence that the tenure-holders did not agree 
to this assessment and lost $rd deductions to which they would 
otherwise have been entitled. The rights of the talukdars were 
not judicially determined and it appears that they had to submit 
to the assessment under compulsion. ‘The tappas were twice 
surveyed and assessed, once in 1824 and again in £848 and settled 
similarly as the taluks. The tenure-holders to whom these appeals 
relate have been paying the same jama since 1848. In 1849 the 
taluks, tappas and other lands in the 4 annas hissa were made a 
zemindary and permanently settled with Asima Banu an heir of 
Mabammad Ali and Bharat Chundra Deb who had purchased the 
interest of the other heirs of Mahammad Ali. The present plain- 
tiff purchased the zemindary in 1880. 

The Assistant Settlement Officer divided the tegures into 5 class- 
es according to their description, for the purpose of his decision. 
He placed the taluks in classes A and B and the tappas in class C. 
The lands in classes D and E do not appear to be the subject of 
dispute in these appeals and no argument was addressed to us on 
any. matter relating to them. With regard to the questions involved 
in these appeals, the Assistant Settlement Officer held that the 
taluks in class A were of the description mentioned in 
section 1 of Regulation 1 of 1793 and section 4 of. Regulation 
1111 of 1793 (or in other words they were independent taluks) 
but that they have now lost that character. He however held with 
regard to all the three classes of tenures that they were in exis- 
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tence from the Permanent S2ttlement and are subject tò enhance: 
ment’of rent only according to the provisions of «ection 6 of the”: 
Bengal ‘Tenancy Act, and that the plaintiff has failed to prove 
“local custom” or “ conditions” mentioned in clause (a) of that 
section. He -therefore dismissed the applications of the plain- 
tiff. On appeal the Special Judge affirmed that decision 
but he held also that the tenures were ‘independent taluks. 
He observes: “These tappas and taluks were all along’ 
mentioned às being Decennial ones which under Regulation 
1 of 1793 means to be independent taluks. Any how on a 
careful consideration of all the circumstances urged on 
all sides, we think the zemindar who derived his right in 1869 long 
after the creation of these taluks had no right to treat them as 
dependent taluks and on variable rents. From 1848 to 1869 they 
also paid uniform rents and. previous to 1848, there having ben no 
ascertainment of definité area it cannot be properly said that the 
rents of these taluks varied. If there was any increase it was for 
excess area. We therefore find that there is no good ground to 
assert that these taluks are oh enhancible rents and that tha. plain- 
tiff has any right to demand enhancement of rents under 
sections 6 and 7 Bengal Tenancy Act. The presumption of 
Khatians is clearly rebutted.” On these findings the appzals: 
were dismissed and the learned Judge did not consider the 
other points raised before him. Before we deal with the 
questions raised before us by the appellants we should men- 
tion that a certain number of appeals had abated against some 
of the respondents owing to their death Applications for subs- 
titution of their heirs and for setting aside the abatement were 
made long after the period of limitation. No order setting aside 
the abatements was made but the order of the Court was this: 
‘Subject to objection at the hearing, let the substitution be made 
as prayed, and let the usual notices be issued’ In those appeals 
in which objection was made before us at the hearing we did not 
see any reason for setting aside the abatement and they were ulti- . 
mately dismissed as not maintainable. In other appeals in which 
no objection has been taken we set aside thg abatement and heard 
them along with the rest. l 

Two questions only have been raised before us on behalf of 
the appellant: (1) that the taluks are not independent taluks 
and even if they were so, the talukdars who pay rent to the 
zemindars : come within the provisions of sections 6 and 7 
of the Bengal ‘Tenancy Act; and (2) that the tenures ` 
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are not held ata fixed rent but at a rent liable to enhance- 
ment. = œ : ; 

We shall take up for consideration the 2nd question first, 
assuming that the taluks are not independent taluks. It cannot 
be questioned nor has it been questioned here, that the tenures 
have been held from long before the Permanent Settlement. Sec- 
tion 6 of the Bengal Tenancy Act is therefore applicable to them. 
The section runs thus: “Where atenure has been held from the 
time of the Permanent Settlemenr, its rents shall not be uals to 
enhancement, except on proof : 


“(a) That the landlord under whom it is held is entitled to. 


‘enhance the rent thereof either by local custom or by the condi- 
tions under which the tenure is held...” (nothing in the case turns 
on clause (b)) Asit has been established that the tenures have 
been held from the time of the Permanent Settlement, the burden 
is cast upon the landlord, of proving that he is entitled to en- 
hance the rent. It was so held bythe privy council in Bamna- 
soondery v. Radhika (1), with reference to section 51 of Regulation 
VITI of 1793. That section of the Regulation has been repealed and 
replaced by section’6 of the Bengal Tenancy Act in similar terms. 
No question of local custom has been raised in these cases If the 
landlord does not prove the fact that by the conditions under 
which the tenures are held he is entitled to enhance the rent, his 
suit must fail. No such evidence has been given, but the land- 
lord relies upon the settlement of jama by the revenue authorities 
in 1848, and asks the Court to make an iuference in bis favour. Both 
the Courts below have found against him. The question whether 
the landlord has succeeded in proving the necessary conditions 


is primarily a question of fact. But it is contended that the condi- | 


tions of the tenancy in tbese cases are to be inferred from other 


facts and circumstances and this inferenee is an inference of law. . 


Assuming this to be so, we are unable to accept the contention that 
the conclusion arrived at by the Courts below on this question is 
erroneous. This conclusion is assailed on two grounds, first, that 
the dowls do not show permanent ‘settlement of rent and, second, 
that the proceedings which terminated in the assessment of rent 
in 1848 establish the plaintifi’s case. In the course of the argu- 


ment addressed to us we were led through the greater part of the. 


‘Important documents onthe record. Even if we accept the first 
ground as correct that would only be negative evidence and would 
not establish the case plaintiff has to make out. The dowls, 


(1) (1869) 13 M. 1. A 248 (268). 
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however, in our opinion do not help the plaintiff in any way. 
One of the dowls taken as typical, was placed. befofe us. The 
entries run thus :— 














Gujasta Jama Yea = Rs. 48—2 
Ak hrajat (expenses) tee wv  Rs—10 o 
Total ... Rs. s8—2 B. F- 
Izafa (increase or augmentation) ... Rs. 3—10 
Rs, 61—12. 


It is argued from the entry of Jzafa that the rent was 
variable. It is by no means clear that the rent was increased 
at the date of the dowl or whether the increase was at some pres 
vious time, but even if the rent was increased on that date, it 
being previous to the Permanent Settlement this increase is of no 
consequence. On the other hand at the top of the column giving 
the figures the words “ Mokarrara Sicca ” appear. ‘The respondents 
contend that this shows that the rent was fixed, instead of being 
variable. The dowls therefore cannot be said to lead to any in- 
ference in plaintiff’s favour. We shall next deal with the effect of 
the assessment in 1848. lt appears to us on a review of the 
proceedings that the fact that the tenures were Mokarari was 
never questioned. In more than one place in the correspondence 
of the revenue authorities they were so described and the ‘whole 
trouble was due to the areas not being mentioned in the dowls. 
The revenue officers were doubtful about their right to assess the 
jama and expected to lose the appeal in the Sadar Dewany Adalat. 
It was however decreed on a ground not taken by the Revenue, 
Officers that the civil Courts had no jurisdiction in the matter. 
The talukdars have never accepted the assessment, and, as has been 
stated before, they deprived themselves of a substantial advantage 
in not acceptingit. Their submission to the assessment appears 
to be due to compulsion. No inference therefore can be drawn in 
favour of the landlord as to the conditions of the tenancy by reason 
of this assessment. Moreover it should be observed that „the 
Special Judge finds that if there was increase in any case it’ was 
for increase of area,and there are materials on the record from 
which such a conclusion may be drawn. The case of Bamapada 
v. Midnapore Zemindary Co. (1) was relied on in support of the 
proposition that the fact that the rent was once altered shows that 
it was not fixed. That case is quite different from the present. 
There the tenancy was created in 1817 and the burden of proof 


(1) (1912) 16 C. L, Ja 3920 
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was on the tenant to establish that the rent was fixed. There was 
no direct eVilenge but the Court was asked to make an inference 
in favour of the tenant from certain circumstances. It was found 
that the rent was once enhanced and the enhanced rent was paid 
without protest. On these circumstances it was held that this 
enhancement negatived the inferenc2 as to the fixity of rent. It 
is quite clear that all the grounds of that decision are different from 
the facts of the present case. For these reasons, in our judgment 
this contention of the appellant fails. Our decision on this 
question is sufficient for the disposal of the appeals. But as the 
other question raised was also fully argued we think we should 
record our opinion on it. 

It is urged that when the zemindary was confiscated it was held 
by the Government o1 behalf of heirs of Mithammad Ali. This 
also is a question of fact and has been found against the appellant. 
Reliance has been placed by the appellant on the observations of 
the Privy Council in the case of Beer Prrtad Sahee v. Rajender 
Pertab Shee (1). Those observations however cannot affect the 
Status of the talukdars in this case, as they were not made with 
reference to the rights of any third parties that might have grown 
during the period the Government was in possession of the pro- 
perty, but only with regard to the nature of the right con‘erred by 
Government when the property was restored, and cannot be applied 
to the present question. There is ample evidence on the record 
in support of the finding that Government held the estate for itself, 
The malikana paid for some time to the heirs of the rebel was 
discontinued as paid by mistake and the Government applied the 
revenue for its own purposes for a considerable number of years. 
There are also expressions in the correspondence of the officials 
which show that Government did not hold the property on behalf 
of any person. Rule 485 of the Bengal Survey and Settlement 
Manual, 1917, relied on by the appellant does not seem to be in 
point. If the Manual of 1917 may be referred to, the appropriate 
rule: seems to be Rule 473, , para I, which runs thus: “The 
proprietory right vests in the Government in the case of the 
following lands........«(3) Lands forfeited to Government for certain 
offences against the state.” There is therefore evidence on which 
the Special Judge was entitled to hold that the heirs of Mahammad 
Ali had no interest in the estate before the grant in 1869, which 
was an act of the Sovereign authority as a matter of grace and 
favour. The „taluks were formed long before the zemindary and 


(1) (1867) 19 M. I A. 1, (35-36); 8 W. R. P.C, 15 
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‘they were described as Decennial or Dow! taluks in the official 


correspondence. These talukdars would therefore come within the 
description of talukdars in the 3rd clause of section 5 of Regulation 
VIII of 1793 which was aot repeiled when the zemindary was 
created. The rent of these taluks therefore cannot be enhanced : 
Hemanta ‘Kumari v.' Jagadindra (1). Both the grounds urged on 


‘behalf of the appellant therefore fail, and the appeals must be 
‘dismissed. 


: We may- -mention that two judgments of this Court were brought 


‘to our notice in which the result was different with regard to some | 


Other taluks within this zemindary. Those cases also came up on 
second appeal and depended mainly upon the findings of fact 
arrived at by the lower appellate Court in thuse cases. We have 
‘considered the judgments carefully and ‘we do not think that any 
question of law has been decided in either of those cases which is 
applicable to the facts found by the lover appellate Court in the 
appeals before us. The respondents will be entitled to their costs 
The hearing fee is 
assessed at two gold mohurs in‘each case. 


Appeals dismissed, 


(1) (1894) L. R 211. A. 131; L L. R. 22 Cale. 214. 


Before Mr. Justice M. N. Mukerji. 


KRISHNA KUMAR DEB 
ne ae 
2. 
ATUL CHANDRA GHOSE AND OTHERS.“ 


Custom —Reasonable—Certainty in respect of locality and person—Customary 
and public rights of boat passage—Civi? Procedure Code Act V. of 1908) O 1 
R.8 (1:—Leave of Court, nature of. 


The essential characteristies of custom are that it must be of immemorial 


existence, it must be reasonable, it must be certain and it must be continu pus. 


Every custom must have been in existence preceding the memory of man and if 


r 


Appeal from Appellate Decree No, 2352 of 1923, against the decree of 


Babu Nalini Kanta Bose, Subordinate Judge, erd Court, of 24-Perganahs, dated 


the oth August, 1923, affirming that of Babu Subodh Chandra Dutta, Munsiff, 
ard Court, at Diamond Harbour, dated the rath August, 1921. 
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the proof was carried back as far as living memory would go it should be 
presumed that the right claimed “had existed from time of legal 
memory: Angus v. Dalton (1). Want of continuity or interruption or dise 
turbance raises a strong presumption as to its non-existence. The reasonableness 
of custom is so very necessary that if it be against reason, it has no force in law. 
The commencement must be based on a reasonable cause, for if an alleged cus- 
tom is unreasonabe in its origin, no usage or continuance can make it good; but 
by this all that is meant is thatit is suficient if no good legal reason can be 
assigned against it. In many cases customs have been held to be reasonable on 
the ground that they confer a benefit on a large class of the community and 
do not unduly or unjustly restrict the rights of the public or individuals ; in other 
Cases, customs have been held to be unreasonable on the ground that it would 
entail unnecessary expense or throw an unjust or disproportionate burden on 
some individuals for the benefit of others. Asto the element of certainty, not 
only should its nature be certain, but there should be certainty in respect of the 
locality where it exists and also in respect of the persons affected by it. Some 
definite limit must be assigned to the area wherein the custom is said to prevail, 
and it must be defined by reference to the limits of some recognised div’sion of 
land, the boundaries whereof may however vary from time to time, just as much 
as it may affect a particular .body or class of persons whose number may be 
fluctuating at different times. l 


A tight of boat passage may exist over the water of another by virtue ofa 
custom. Such rights existing by custom are to be distinguished from public rights 
of boat passage which arise from dedication or grant and from private rights of 
boat passage which are easements properly so called. A customary right of boat 
passage is one which may be enjoyed by any member of a body or class of persons, 
or may exist only for the benefit of a limited section of the public and it cannot be 
used under a claim of right by any person who is nota member of that body or 
class in whose favour it exists. Such customary rights may exist in favour of the 
inhabitants of one particular village or more villages than one, sufficiently 
well-defined. 

The leave of the Court necessary under order 1 rule 8 (1) of the Code of 
Civil Procedure need not be express ; itis enough if it could be gathered from 
the proceedings : Dhunput v. Paresh (2) and Kalu v. Jan Meah (3). 


Appeal by the Plaintiff. ° 
Suit for declaration of right, and for an injunction. 
The material facts appear from the judgment. 
Babus Mahendra Nath Ray, Hari Charan Banerji and Pra- 
matha Nath Mitter for the Appellant, 
~ Babus Jagesh Chandra Bose and Apurba Charan Mukherji 
for the Respondent (Defendant No. 10). 
C. A. V. 


(1) (1877) 3 Q. B. D. 85 (104). (2) (1893) 1. L. R. 21 Calc. 180. 
(3) (1901) 1. L. R. 29 Cale. 100. 
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The judgment of the Court was delivered by ; 

' Mukerji J:—The plaintiff "instituted this spit against the 
defendants Nos. t to 10 as principal defendants and defendants 
Nos. rr and 12 as pro forma defendants for declaration of right by 
purchase to a tank with an outlet comprising an area of z cattas 
and of right by inheritance to 1 catta of land and for confirma- 
tion of possession in respect of the said 5 cattas and for recovery 
of khas possession in respect of the said xr catta ard for an 
injunction. 

The plaintiff's case was that he had acquired 3th share in the 
said tank by purchase, the remaining }th share belonging to the 
defendant No. 12, and had also acquired title to the said 1 catta 
of land by inheritance and thereafter by partition with his brother 
the defendant No. 11. As for the tank the allegation was that 
there was an outlet at its north-east corner from the time of the 
plaintiff’s vendor and the plaintiff closed the same for the purpose 
of rearing fish; that the defendants Nas. r to ọ at the instigation 
of the defendant No. 10, for themselves and also on behalf of the 
public, itstituted a criminal case against the plaintiff forgetting 
the said outlet opened on the allegation that there was a public 
boat passage througn the said outlet. As to the said r catta of 
land, the allegation was that the defendant No. ro had encroached 
upon it and had dispossessed the plaintiff therefrom. 

Tne prayers in the plaint were substantially the following: 
(a) For a declaration of title of the plaintiff by purchase to the 5 
cattas of tank together with the outlet and his right by inheritance 
to the r catta of land, (b) for a declaration that the defendants or 
the puolic of the neighbourhood had no right to a’toat passage 
either by right of easement or any other right, and that the outlet 
may remain closed in tact and be not opened, (c) for confirmation of 
possession in the § cattas of tank together with the outlet, (d) for 
a temporary injunction and also a permanent injunction that the 
said outlet may never be opened and (e) fora decree for khas 
possession in respect of the 1 catta of land by ejecting the defendant 
No. ro and by removal of the obstruction caused by him. 

It appears from the plaint that the defendant No. rr was made 
a pro. forma defendant, because on partition with him plaintiff 
acquired title to the 1 catta of land; it is stated in the plaint that 
the defendant No. ra was the owner of the remaining rth share of 
the tank and if he was willing to be transferred to the’ category of 
plaintiffs he might be made one. One other fact need. be stated : 
Paragraph 12 of the plaint runs thus ;—“This suit is instituted 
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against the defendants on behalf of the local public, and the AVIL: 
plaintiff therefore prays that notices be served on the public, in 1924 
accordance with the provisions of order 1 rule 8 (1) Code of Civil kasah ee 
Procedure.” v. 

Atul. 





A notice of the suit inviting the local public to come in as 

defendants if they liked, was advertised but none came in ; of the Mukerji, F. 
defendants named in the plaint, Nos. 1, 2, 3, 4, 6, 8 and 9 filed = 
written statements in which they denied the allegations made against 
them in the plaint as to collusion with defendant No. ro and also 
denied that they had any right of easement or other right in the 
said tank and stated that they had no claim thereto. Defendants 
Nos. 7, 11 and 12 did not appear. The defendant No. 10 contested 
the suit, alleging inter alfa that as to the tank only 13 cattas in the 
southern portion belonged to the plaintiff’s vendor and the remain- 
ing portion on the north belonged to -his own vendors, and the 
public had a right of passage for boats over the said southern 
portion from time immemorial ; as for the rf catta of land he set up 
a title antagonistic to the plaintiff’s. It is also necessary to refer 
to paragraph 7 of his written statement which runs as follows :— 
“If in the just decision of the Court the plaintiff succeeds in 
establishing his title by purchase to the aforesaid southern portion 
of the plot in suit marked (Ka), (Kha), (Ga) and (Gha), then the 
said title to the said portion is subject to aforesaid public right of 
easement belonging to this defendant and of the public residing in 
Multi and other villages over the dobakhai (ditch) situated in that 
portion ; and if it be held that the plaintiff is entitled to any declara- 
tion, then he may get such a declaration subject to the said right.” 
The *‘ aforesaid public right of easement” in the said paragraph 
refers to the right of the public to take their boats over the said 
ditch and mooring the same there ard also for the purpose of 
landing which they had been exercising from time immemorial. 

It appears that an objection as to misjoinder of causes of action 
was raised and on it the learned Munsiff on the 28th July roar 
recorded an order giving effect to it. The material portion of the . 
order runs as follows : — i l 

“lam of opinion that the two causes of action cannot be joined 
in the same suit. One of the causes of action is “ against defendant 
10 alone in respect of plot D in suit, and the other cause of action 
is against all the defendants 1 to ro and the remainder of the local 
public, upon whom I am told notice has been served as required 
by law. The causes of action cannot therefore be said to have —, 
arisen against the same defendants or the same defendents jointly. 
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It is pointed out on plaintiff's behalf that defendant$ 1 to 6 and 8 
and 9 have disclaimed any public right. But defendant 7 remains 
and does not appear. Defendant No. 10 claims that public right 
as well. As far as the public right is concerned, even if all the other 
defendants had disclaimed all rights, defendant No. 10 would 
remain as one of the local public who have nothing to do with the 
other causes of action. So then, I do not think the causes of action 
could be said to arise against the same defendant or same 
defendants jointly. 

“I therefore find the point against the plaintiff. 

“ It is hence 

“ordered 

“That the plaintiff do amend the plaint at once, in the way 
they (Sic) think best.” 

The plaintiff thereupon amended the plaint. by withdrawing the 
claim as to the 1 catta of land. The suit was proceeded with against 
defendant No, 10 as the contesting defendant. The learned Munsif 
declared the plaintiff's title to a th share in the portion of the tank 
marked blue in the map prepared by the commissioner, and left the 
question of his title to the portion north of that line open. He also 
declared that the local public had no right tn pass any buat through 
that portion of the tank or of mooring any boat therein. He 
however held that the people of the neighbourhood had a customary 
right of boat passage by the north of the tank beyond the portion 
indicated above during the rains and so he made a declaration to 
that effect and he also directed that the plaintiff must remove the 
obstsuction on the north-east corner of the tank. 

The decision of the Munsiff was upheld on appeal and the 
plaintiff has thereupon appealed to this Court. 

Two objections in the nature of preliminary objections have 
been taken by the respondent as to the competency of the appeal. 
It is urged that thé appeal is imperfectly constituted as the 
defendant No. 12 and also the heirs of the defendant No. 11 have 
not been made parties toit. It is urged also that the suit was not 
properly constituted as the necessary °permission under _ order 1, 
tule 8, clause (1) does not appear on the record, authorising the 
defendant No. ro to proceed with it on behalf of the public. 

With regard to the first of the aforesaid objections, { am of 
opinion that there is no substance init. The defendant No. 12 
was made a pro forma defendant because at the date of the suit he 
was entitled to a ith share in the tank. It appears from the 
evidence adduced on behalf of the plaintiff and which has not been 
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. 
rebutted or controverted that that defendant has nolonger any inter- 
est therein. In any event, the decree of the Court below in so far as 
it is in plaintiff’s favour declares his title to a ?th share, about which 
there was no contest between him and the defendant No. 12. The 
tespondent’s contention that the customary right of boat passage 
that has been declared indirectly affects the ith share of that 
defendant is of no avail. There was no relief claimed as against 
that defendant, nor was it a case in which any question arose as 
between the co-defendants which it was necessary to determine 
before adjudicating on the plaintifi’s claim. That defendant therefore 
is not bound by the decision in the present suit; and I do not see 
why his absence would stand against the maintainability of the 


appeal. On this point my attention has been drawn to the- 


cases of Bejoy Gopal Bose v. Umesh Chandra. Bose and others (1); 
Kali Dayal Bhattacharya and others v. Nagendra Nath Pakrasht 
and others (2); Raj Chunder Sen v. Ganga Das Seal (3). I do not 
think it necessary to discuss these authorities as in my opinion the 
principles laid down therein do not affect the present case. This 
is not a case in which there can be the remotest chance of any 
conflicting decrees coming into existence if the appeal is proceeded 
with in the absence of defendant No. 12. The other branch of this 
objection based on the ground of the absence of the defendant No. 
11 loses all its force when it is seen that the claim to the plot of 1 
catta of land which was originally included in the suit was with- 
drawn by the plaintiff as mentioned above. 

As for the second one of the aforesaid objections, the order of 


the Munsif dated 28th July 1921 quoted above taken along with 


‘the proceedings that took place after the institution of the suit has 
left no doubt in my mind that the defendant No. 10 was fully 
competent to proceed with the suit on behalf of the local public. 
The leave of the Court necessary under order 1 rale 8 (1), Code of 
Civil Procedure, need not be express ; it is enough if it could be 
gathered from the proceedings: Dhunput v. Paresh, (4); Kalu v. 


Jan Meah (5). The dictum of Stuart, C, J., in Bisa Lal v. Bhas- 


żon (6) that the leave should be express has not been adopted in this 
Court. These objections therefore in my opinion fail. 

Coming now to the merits of the appeal it is necessary to refer 
to only four of the contentions put forward on behalf of the appellant, 


(1) (1901)6 C. W. N. 196. 

(3) (1904) lo L. R. 31 Calc. 487 P. C. 
(4) (1893) f. L. Re 21 Calc. 180, (5) (1901) I. L. R. 29 Cale. 100. 
(6) (1883) 1. L. Res All. 602. 


(2) (1919) 30 C. L. J. 217. 
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and they are these :—(a) The customary right set up in the written 
statement and sought to be proved in the case 19 too unreasonable 
and vague to be recognised by law: (b) The declaration of the 
customary right made in favour of the defendants is in respect of 
such a customary right as was never pleaded and is of a character 
which is wholy different from it and inconsistent thereto: (c) The 
findings of the Courts below do not suffice in law to establish the 
right which has been declared and (d) the decree directing the 
plaintiff to remove the obstruction is unsustainable. 

On these questions raised by the appellant in this appeal the 
judgment of the Court of appeal below throws very little light. It is 
a judgment of affirmance, and does not even.so‘much as refer to 


‘all the necessary findings which may support the decree that has 


been passed in this case. 

Now as to contention (d) set forth above I may say at once that 
the learned Munsif was wrong in embodying this direction in his 
decree against the plaintiff in the present suit. If in. his opinion 
the plaintiff was no: entitled to the injunctions he asked for the 
learned Munsif should have refused him that relief but could not 
direct him to remove the obstructions or order their removal. 

The other three contentions (a), (b) and (c) may be dealt with 
together. 

It appears to me that the right claimed in the sitten statement 
of the defendant No. ro. (and that is the only place where we find 
the rights of the public attempted to be defined) was a right on 


behalf of the public in general of a passage for boats over 


the dobakhal lying in the southern portion of the tank measuring 
14 cattas, that it had become a" public channel” as the 
public in general had used it- as a boat. passage from time 
inmemorial and had acquired a ‘public right of easement” and 
the public includifig the defendant No. 10 and “ people residing 
in Multi and other villages” had “a public right of easement” 
therein. The essential characteristics of the right so claimed are 
wholly distinct and different from theright that has been declared 
namely the right acquired by the people of the neighbourhood to 
use the northern portion of the tank for passage of their boats 
during the rainy season. The passage used ‘is different, the body 
of men in whose favour the right is claimed is different, the occa- 
sion for the use is different and the basis of the right is different. 
In my opinion the appellant is Tight in his contention that the 
right claimed in the written statement in so far as it is pretended 
to be based upun custom was yague and unreasonable and it could 
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not be claimed on behalf of a number of villages which again 
were not specified at all. What has been found in the case isa 
right of the local public, that is to say the public of the neighbour- 
hood to use the northern portion of the tank as a boat passage and 
that is a right of a wholly different character; see the observations of 
Kekewich, J, in Edwards v. Jenkins (1). The essential character- 
istics of custom are that it must be of immemorial existence, it 
must be reasonable, it must be certain and it must be continuous. 
Every custom must have been i in existence preceding the memory 
of man and if the proof was carried back as far as living memory 
would go it shauld be presumed that the right claimed had existed 
from time of legal memory ; Angus v. Dalton (2). Want of continuity 
or interruption or disturbance raises a strong presumption as to its 
non-existence. The reasonableness of custom isso very necessary 
that if it be against reason, it bas no force inlaw. The com- 
mencement must be based on a reasonable cause, for if an alleged 
custom is unreasonable in its origin, no usage or continuance can 
make it good ; but by this all that is meant is that it is sufficient 
if no good legal reason can be assigned against it (Blackstone’s 
Commentaries Vol- I. p. 77). In many cases customs have been 
held to be reasonable on the ground that they confer a benefit on 
a large class of the community and do not unduly or unjus:ly res- 
trict the rights of the public or individuals ; in other cases, cus- 
. toms have been held to be unreasonable on the ground that it 
would entail unnecessary expense or throw an unjust or dispropor- 
tionate burden on some individuals for the benefit of others. As 
to the element of certainty, not only should its nature be certain, 
but there should be certainty in respect of the locality where it 
exists and also in respect of the persons affected by it. The 
learned Munsif evidently had his attention directed to some of 
these essential characteristics and he found that “just to the 
west of the Local Board Road there are the residences of the plain- 
tiff, defendants and other people of various castes. During the 
rains these people have to use dongas for various purposes such as 
carrying female passengers as also male passengers, to and fro, 
bringing up coal and other things of family use purchased at Magra- 
hat, the. great emporium of this part of the district, ' bringing 
‘produce of distant cultivations and so also Beparis (petty traders) 
_ far and near used to come up in boats and dongas to the: ghat for 
“loading raw materials purchased in the locality. This had been 
going on from time immemorial, that is ““ from atime whereof the 


(1) (3896) 1 Ch. 308 (313), (2) (1877) 3 Q. B. D. 85, (104). 
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memory of man runneth not to the contrary” and asa matter. of: 


‘course, “without any permission or opposition, frome any body.” 


These observations indicate that the learned Munsif found the 
ancient character and continuity of the custom that was set up in 
the written statement. As to its reasonableness, says the learned 
Munsif, “it is also not unreasonable.” As to its certainty, he 
observes “there is no question that it is certain.” But then exami- 


‘ning the facts found it would appear that his finding was “ that 


the donga necha and the landing għat have been used for the bene- 
fit of the local people only; if any distant people used to come, 
that was either to transact business with them or to exchange 


‘friendly visits.’ This finding would not “be sufficient to establish 


a valid custom. /irs¢ly, there isthe element of uncertainty as to 
the locality where itis alleged to exist. Some definite limit must 
be assigned to the area wherein the custom is said to prevail, and 
it must be defined by reference to the limits of some recognised 


‘division of land, the boundaries whereof may however vary from 
‘time to time, just as much as it may affect a particular body or class 


of persons whosé number may be fluctuating at different times. In 


` Broadbent v. Wilks (1), Willes, Cy Ja, observed :—‘ And it must be 


certain for two plain reasons, rst :—-Because if it be not certain, it 
cannot be proved to have been time out of mind; for how can 


“anything be said to‘ have been time out of mind when it is not 
` Certain what it is; 2ndly :—It must be certain because every cus- 


tom presupposes a grant ; and if a grant be ‘not certain it is void.” 


“In the present case the expression ‘local people’ used in the findings 


of the learned Munsif quoted above destroys the element of cer- 
tainty that should be foundin a valid custom. Wextly, the cus- 


“tom which he found wasin my judgment a wholly different one 
“from the one set up. The customary right of the- general public 
of Multi and other villages to use the boat passage, isa far wider 


and necessarily a different right from that of the local public to do 
the same. It is no argument to say that the latter is less wider in 
scope, for it is no part of the larger, custom but essentially ‘distinct 


‘and different from it in nature. In Farquhar v. Newbury Rural 


Council (2), Warrington, J., ‘found that ‘the usér of a roadway was 
too wide to support an alleged customary ‘churchway confined to 
the inhabitants of a parish. This decision was affirmed (3). 
The inference of the existence of a narrower custom from evidence 
of custom of a wider character was disapproved in the’ case of 


(1) (1742) Willes 360 (361). (2) (1908) 2 Ch. 586 (589). 
(a) (1900) 1 Ch. 12C. A. l : l 
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Hamemmerton v. Honey (1). In the present case too the cus- 
tom set upin the written statement was far too wide and one 
which would not be recognised by law ; and from the evidence 
adduced in support of that custom a different customary right far 
less wide in its scope has been found. 

The above observations would go to shew that if there was a 
suit before me for declaration of such a customary right as was 
claimed in the written statement in the present case or as was 
found by the learned Munsif, I would have had no hesitation in 
dismissing the suit The position is wholly different in the present 
suit. So far as this-matter is concerned, in the present suit the 
reliefs sought for were two viz: That it be declared that the 
defendants or the public of the neighbourhood had no right to a 
boat passage either by right of easement or any other right, and 
that the outlet may remain closed in tact and be not opened and 
for injunctions, temporary and permanent that the outlet may 
never be opened. When the defendant has succeeded in establish- 
ing some sort of right, that right cannot altogether be ignored 
and the plaintiff cannot get these declarations. At the same 
time l am not sure that the defendant has succeeded in establish- 
ing a definite customary right, to which the plaintiff’s rights are 
subject. Furthermore to charge the plaintiff with liability in 
respect of a right that was not pleaded in the written statement 
was obviously unfair. It may be that if a definite customary right 
were pleaded on behalf of the villagers of this particular village, or 
aright of some other conceivable character set up which is not 
repugnant to law the defendant would be able to prove it, and the 
error on his part is one more of form than of substance, having 
regard to the inartistic way in which pleadings are sometimes 
drawn up. The consequences of a decision in a suit of this charac- 
ter are far reaching. I therefore think that the present decree 
under appeal as well as that of the -Court of first instance should 
be set aside, and leave be given to the defendants or such of 
them as desire to defend the suit on behalf of the general public 
to amend the written statement and then proper issues being raised 
the suit be proceeded with and necessary findings being record- 
ed the suit be disposed of. 

For the guidance of the Courts below in the disposal of this 
suit I would make the following observations: A right of boat 
passage may exist over the water of another by virtue ofa custom. 
Such rights existing by custom are to be distinguished from public 

(1) (1876) 24 W. R, (Eng) 603. 
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rights of boat passage which arise from dedication or grant and from 
private rights of boat: passage which are easements properly so called. 
A customary right of boat passage is one which may be enjoyed by 


~ any member of a body or class of persons, or may exist only for 


the benefit of a limited section of. the public and it cannot be used 
under a claim of right by any person. who is not a member of that 
body or class in whose favour it exists. Such customary rights 
may exist in favour of the inhabitants of one particular village or 
more villages than one, -suffic:ently well-defined. It is desirable 
that there should bé findings definitely stating what sort of right, 
if any is established on behalf of-the defence. 

In the event of the defendants not proceeding with the suit any 
further, the decree of the learned Munsif will stand subject to the 
modification that the directions in the said decree declaring a cus- 
tomary right of Donga or boat passage by the north of the tank 
beyond the portion marked blue in the commissioner’s map, and 
the directions for removal of an obstruction on the passage at the 
northeast ‘corner of the tank shall be expunged and in lieu thereof 
a declaration shall be entered in favour of the plaintiff that the 
public or the people of the neighborrhood have no right of pas- 
sage of boats in that portion as well, and the injunctions sought 
for by the plaintiffs shall also be granted. 

I make no order as to the costs in this appeal. 


A. & M. ; Appeal allowed, 
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Omission of a Magistrate to examine an accused person after the 


examination of all the witnesses for the prosecution, is an illegality ` 


vitiating conviction. GULZARI LAL v. EMPEROR ve 
ACQUISITION—Bombay Municipality—Lands required for street improve- 

_ ments—Contiguous land—City of Bombay Municipal Act, (III of 1888), 
Ss. 296, 9]. 

Under ‘the City of Bombay Municipal Act, the Bombay Municipality 
has the power to acquire lands, not only for the purpose of widening 
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AGREEMENT, attempt to reside from—Result of second suit ba 


ALI 


on first—Trial of first suit; See Partnership , ; 
if can be resided from—First suit, trial Wa Sabie matter 


of second suit, identical—Second suit not to be tried; See Partnership. 


for separate enjoyment—Exclusive possession and enjoy- 
ment of separate parcels; See Co-owners i 
ENATION by way of compromise by a limited E aga fai 
value and with notice; See Hindu Law—Limited owner 


ALIENEE from a limited owner—Existence of legal DOSE Reasonable 


AMALNAMA, i ere if admissible in evidence, See Possesion; 


belief—No legal necessity in fact; See Hindu Law—Limited owner ... 


suit for 


APPEAL—Defect in WANG EN A KAE Na, Procédürë Code 


(Act V of 1998), Secs. 99, 100—Reception of additional evidence— 


Reason. 


When there was no petition stating the reasons for the request for re- 


ception of additional evidence at appellate stage and there was nothing 
in the order sheet to show that the appellant’s pleader consented to the 
additional evidence being put in by the respondent nor to show why 
the lower appellate Court thought it right to admit the additional 
evidence : 


Held, that the lower appellate Court in the circumstances of the case in 


not following the Code, put the High Court in second appeal in a 
position in which it was simply not entitled to say that this additional 
evidence had not affected the merits of the case and a second appeal 
would lie. KEBAL NAMADAS v. RAJANI KANTA 

‘Maintainability; of—Order refusing to set aside sais Bengal 
Tenancy Act (VIII of 1885), Sec. 174. 


An order dismissing for non-prosecution of an application for setting 


aside an execution sale under ‘rent decree by. an unregistered .purchaser. 
of thé holding under section. 174 of the Bengal Tenancy Act, is, not 
appealable. DEBRANI DEBYA w. KUMAR SARAT KUMAR ROY: 

Order for payment of Court-fee; See Court-fee 

Order of succësöor of Judge in office declaring his predecessor's 
order invalid; See Appeal, maintainability of . wat 

Small Cause Court suit—Provincial Small ‘Cause ‘Courts Act 
(IX of 1887), Sch. II Arts 4,11—Appellate decree passed without juris- 
diction—Second appeal—Civil Procedure Code (Act V of 1908), Sec. 
102—-Covenant to pay money—Covenant, if runs with land. 


Between a vendor .and-a purchaser there cannnot be a covenant to pay 


- The plaintiff brought a suit for a sum of money as due to him under. 


Money running with the land. 


an ekrarnama, which was ‘executed by the defendant's predecessor in 
title and ran as follows::-' When you expressed your desire to sell 
your share of the putni and jamai right in ‘mouza A; | had promised 
before you that, if the above share was sold to me by you, I and my 
heirs and legal representatives shall pay you and your legal- represen- 
tatives for the sheba -of the Thakur B the sum of Rs. 20 yearly year 
after year......... Therefore, | make this ekrar that,......... as long as 
there shall be any member in my family and as long as | shall have 
zemindari right in the above mouza, | and my heirs and legal re- 
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APPEAL?—(Conéd.) 
presentatives tor the sheba “OE the Thakur pay the sum of Rs. 20 
per year.” Contemporaneously with the ekrainama on the same day 
there was a conveyance of certain land by the predecessor in title 

‘of the plaintiff to the predecessor of the defendant; but this con- 
yeyance contained no covenant to an equivalent effect and there was 
no recital whatever in it of this ekrarnama. The purchaser of the 
property who made the promise contained in the ekrarnama con- 
veyed this land to the present defendant (who was a purchaser from 
him.) 

Held, that such covenant did not run with the land. 

That neither article 4 nor ||, schedule H of the Provincial Smal! Cause 
Courts Act was a bar to the suit being brought in the Small Cause 
Court. ; ; 

The fact that the suit was tried by the Munsiff in his ordinary jurisdic- 
tion, did not take away the prohibition of an appeal contained in the 
Small Cause Courts Act. l 

That though a decree passed by the appellate Court was without juris- 
diction, a second appeal was barred under section 102 of the Code of 
Civil Procedure. E 

That it was open to the appellant in second appeal to ask the High Court 

` to treat his memo of appeal as an application in revision and to set 
aside the order made without jurisdiction. MOHINI MOHAN ROY |. 
v. SANKAR DAS MOHANTA. “ws ae ak. 532 

Time, when runs—Judgment pied in decree at a later 
date—Order made in suit, effect of. 

When a judgment''was passed against certain of the parties at a certain 
date but no ‘decreé‘was passed until the ‘whole suit was disposed of, 
time ran for the purposes of appeal from the date when the decree was 
drawn up, and signed by the Judge. 

An order made in the course of a suit is final and cannot be retried by 
the Judge in the course of the same litigation. IRRANI MUNDLE v. 
NAIMUDDIN SARDAR 251 

, maintainability of—Order of dismissal fon: defauli—Adjudication l 
when order or decree—Test—Ex-parte decree—Application to set it 
aside—Civil Procedure Code (Act V of 1908), O. 9 R. 13—Appeal by 
another against ex-parte decree—A pplication, if can be heard—Merger 
—Successor in office, if can declare his pred@cessor’s order without 


jurisdiction. 
On the 17th December, 1919, defendant No. | in a partition suit prefer- 
red an appeal to the High Court against the preliminary decree, dated e 


the 22nd September, 1919, which was passed ex parte against the 
appellant, who was defendant No. 4 and on contest against some of 

the other defendents. In the appeal, the plaintiff and other defendants ` 
including defendant No. 4 were parties respondents. On the 20th De- 
cember, 1919, defendant No. 4 applied under O. 9 R. 13 of the Code 

of Civil Procedure to set aside the ex parte decree. Defendant No. 6, 

‘one of the respondents, died leaving minor sons and as they were not 
properly represented, the appeal against them was dismissed on the 8th 
August, 192] and on the 5th January, 1922; the appeal was dismissed e 
for defect of parties. When the record went back to the lower Court, 

a compromise was arrived at between the plaintiff and defendant No.4, 


APPEAL—(Contd. ) . 


e 


and a petition was put in by them to the effect that ae decree. would 


stand with reference to all the properties excepting one. In accord-.- 


ance with this petition, the Subordinate Judge restored. the suit' against 
the appellant (defendant No. 4} in respect of the said property and 
ordered the partition of other properties in accordance with the terms 
of the preliminary decree to be proceeded with by an order passed 
on the 8th April, 1922. Thereafter the appellant filed a written state- 
ment and the plaintiff amended the plaint and certain other proceed- 
ings took place in connection with the suit so restored. and at the 
instance of the plaintiff certain persons of whom defendant No. 15 
was one, were added as parties to the suit and filed written statements. 
In the meantime the Subordinate Judge who was proceeding with the 
; suit, was succeeded by another officer; and he, on the 5th July, 1922, 
while rejecting a further application. of the plaintiff for amendment of 
the plaint passed suo motu an order which ran as follows: * I doubt 
very much if the order of this Court of the 8th April, 1922, was ‘not 
without jurisdiction.” After, hearing the parties, the Court on the 
7th July, 1922, declared the order passed on the 8th April, 1922, a 
nullity and ordered the names of the added defendants including that 
ot defendant No. 15 to be struck out and directed the partition to be 


effected in terms of the preliminary decree. Against this order, de- 


fendant No. 4 preferred an appeal and an sppucation for Kayon 
under section 115 of the Code of Civil Procedure : 


Held, that the order dated the 7th July, 1922, was not appealable but’ ` 


subject to revision under section 115 of the Code of Civil Procedure. 


That the order made by the Subordinate Judge on the 8th April, 1922, 


in accordance with the petition of compromise was one’ which it had”: 


jurisdiction to pass and was. one to which neither the plaintiff ‘nor ‘the 
defendant No. 4. who were ‘parties to the compromise’ ‘could take any 
exception. : 


That the appellant had.a right to make his application under O. 9 R. 13, 
when he did make it, although an appeal had already been preferred 
by another defendant and the trial Court was competent to entertain 
the application. 

That the successor in the office of the Subordinate Judge acted wholly 
without jurisdiction in treating his predecessor's order as a nullity, 
when no proper steps were taken by any of the patties | to get it set 
aside in any of the modes recognised by law. 

e Per M. N. Mukerji J. (Walmsley J. expressing no EN The ordet 
of the High Court dated the 8th August, 1921, was an order of dis- 
missal for default and was not a decree .as defined in the Code of 


Civil Procedure; but the order dated the 5th January, 1922, was a 


decree. 


Per M. N. Mukerji J.: The ex parte decree passed by the lower Court 
on the 22nd September, 1919, did-not cease to exist so as to deprive 
it of his jurisdiction to set it aside and restore the suit in part. — 

The test to be applied to determine whether the primary Court had 
jurisdiction to vacate the ex parte decree is whether in spite of the 
appeal, there was still a subsisting ex parte decree over which the 
lower Court had control. The answer to the question depends on the 
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scope of thê appeal by which expression is meant not merely the | 


value of it, but a variety of other things viz., the subject-matter in- 
volved, the- parties concerned therein and the manner of its disposal, 
Under the proviso to order IX rule 13 the decree in so far as it related 
‘to the particular property could 'be set aside against all the defendants. 


The Court below was competent to make the order that it did in the 
matter of amendment of plaint, filing of written statements and ad- 
dition of parties.’ 


The question whether an adjudication is an order or decree is to be 
tested not by general principles but by the expressions of the Code 
and.. those words are to be constructed in their plain and obvious 
sense. KALIMUDDIN AHAMMED v. ESABAKUDDIN ... 

, maintainability of—Misconduct amounting to contempt—Con- 
tempt, effect of—Court-Fees Act (VIII of 1870), section 12—Fiscal 


statute, construction of. 


A breach of an undertaking given to a Court by a litigant, pending 
proceedings, on the faith of which the Court sanctions a particular 
course of action or inaction is misconduct amounting to contempt. 
When a person is guilty of such contempt he places himself in a 
perilous situation so as not to be heard by the Court till, he has purged 
his contempt. s i 


One in contempt may be denied certain favours of the Court and pri- 
vileges, until he has purged himself of contempt. "i 


The rule denying privileges is limited to proceedings in which the con- 
tempt occurs. A litigant in contempt has no standing in Court. ` 


A suit brought for recovery of possession and for mesne profits was 


found to be undervalued, On the Court's demanding additional court- 


fee, the plaintiff gave an undertaking that the deficit Court-fee would 
be paid before the decree was drawn up, and the Court thereupon 
proceeded to try the suit on merits, The suit was dismissed and the 


plaintiff’ did not pay the deficit court-fee. He then appealed against 


the decree so far as costs were concerned : 


Held, that as the plaintiff was in contempt, he ‘could ‘not appeal. 
The provision of section |2 of the Court-Fees Act should he strictly 
construed and additional fee should be levied from a party litigant 


only in exact conformity with the precise words of the’ statute, al- 


t 


though provisions in fiscal statutes should not be so construed as to. 


furnish a chance of escape and a means of evasion. RAJ RAJES- 
WARI JIU v. GATI KRISHNA CHAKRABARTI 5 





, maintainability of—Sale of.a share of a partner's ‘property— 
Money decree-holder against the sharer—Objection by the other partner 
of rateable distribution—Decree-holders in money decree and in 


decree against partnership property and other partner parties; See 
Rateable distribution Maat ae 9 pa 


, maintainability of—Suit tried by the Munsiff in his original 
jurisdiction—Suit cognisable in Small Cause Court: See Appeal 


, right of, to King in Council; See. Leave to appeal 
‘in Criminal Case—Privy Council; See Leave to appeal 


- 399 
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memorandum treated as an KE in revision in second 
appeal; See Appeal , 
to Privy Council in Criminal Cases NG provision like Cl. an 
of the Letters Patent; See Leave to Appeal l l 
to Privy Council in Criminal Cases, when lies; Suz T to 
appeal : ; 
to Privy Council, general right of; See Income tax 

APPELLANT, if can plead non-liability for mesne profits in bead 
appeal—No Cross-appeal by the appellant in second appeal in lower 
appellate Court—No decree for mesne profits; See Mesne profits ... 
APPELLATE Ccurt—Non-contesting defendant not made party—Order 
putting the non-contesting defendant on the record; See Revision ... 
duty of—Criminal Procedure Code (Act V of 1898), 

Sec. 423—Default in the appearance of pleader. 


Under section 423 of the Code of Criminal Procedure, it is incumbent. 


on the appellate Court to go through the record and dispose of the 
appeal on the merits. It cannot dismiss the appeal merely because 
there is default in the appearance of the pleader for the appellant. 
BANSI MRIDHA v: EMPEROR 
duty of—QOpinion on fact; See eet 
Court, if can dismiss the appeal for non-appearance of 
pleader—Judge to go through the record and dispose of the appeal 
on merits—Criminal Procedure Code, Sec. 423; See Appellate Court- 
duty of 
APPORTIONMENT —Cost—Paperbook—Papers, EERE E E Ka and 
printing. 


Where there are papers common.: to the appellant's list and the special 
list of the respondent with reference to his cross-objection, the costs 
of translation and printing of such common papers, are, to that ex- 
tent, to be apportioned. GOBIND DAS NATH v. NRITYA KALI 
DASI Y ; A a ji a 

APPREHENSION, PANA eens of Magistrate: See Transfer 


ASSESSMENT of additional revenue, when can be made; See (imitation: 


of rent, suit for—PRurchaser of tenancy right by co-sharer 


landlord not paying rent—Purchaser, what to prove—Purchaser, if 


to prove that land is notemal land; See Limitation 
BENAMI—Bond, suit and auction-purchase; See Burden of ee: 
BENGAL ALLUVION AND DILUVION ACT, basis of—Proprietory 
e rights, ascertaining of—Comparison of two maps, See Limitation .;. 
, actual fixing of assessment under—Judical de- 
cision as to liability—Executive or administrative order; See Limitation 
, when applicable; See Limitation .., 
and Regulation II of 1819, applicability aff 


See Limitation aa coe ae ae as 
Sec. 6— Any such new map’; See Limitation 


Sec. 1—Assessment of land; See Limitation .. 
Sec. I, piesi of, on section 24 of Regulation 
Pa ot 1819. See- Limitation 5 m 


Sec. 3—New survey; hrei of; Se Limitation 
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BENGAL AbLUVION AND DELUVION ACT—(Contd.) 
n Secs. 3, 5, b—Estates ai revenue, if to be 
in existence in 1793; See Limitation 454 
BENGAL ELECTORAL RULES, Rule 29— Doubt as to true enin, 
solution of, rest with whom; See Mandamus ... 58 
, Rule 29—Power, nature of, Kn A on ae 
Government; See Manders ss 58 


BENGAL EMBANKMENT ACT, Sec. 87—Burden of root Olii to 
abandoned embankment—Site originally taken from estate or tenure; 


See Embankment TF ee sat eos des 577 


, Sec. 87—Public embankments, applicability 
to—Embankment enumerated in schedule D to the Bengal Em- 
bankment Act, 1873; See Embankment at Ra et 577 

, 1873, Sch. 'D, embankments enumerat- 


ed in—Applicability of Bengal Embankment Act, 1882; See Embank- 


ment 577 
BENGAL TENANCY “ACT, Sat. b- Pisci of necessary R NGE ANG 
tion of fact; See Rent... 605 
d , Sec. 6, applicabili z% to degendent tenures 
existing long before Permanent Settlement; See Rent... fot 605 
--- , Sec. 12—Transfer of permanent tenure, 
when complete; See Privy Council . gi 26 
, secs, 25, 87-—--Occupancy iya es ere 
tenancy, if sufficient for ejecting purchaser; See Ejectment see 356 
-- , Sec. 50 (2)—Production of non-consecutive 
rent receipts—Purchaser from tenant; See Presumption ... ae 437 
--- , Sec. 52, avoidance of benefit of Permanent 
tenure; See Rent, Eee of ca a PR ias 431 
eee , Sec. 87—Inference—Abandonment; See 
Ejectment Gi sas ae axe sai 356 


sawanan , Sec. 148—Transferee of rent decree—Appli- 
cation for execution; M Execution 373 





Ks , Sec. 153—Amount Su rent ahne I ee 

—Rent payable, eaeetion as to; See Second appeal ah 334 ` 

-- , Sec. 170 (3}Transferee of PEE EE A 

holding, not esoanzed by landlord, if can deposit of decretal 

amount; See Deposit se ats e ... = ihe 428 
--- , Sec. 174—Application for setting aside exe- 

cution sale under rent decree by an unregistered purchaser of the 

holding, order on; See Appeal i . 9522 

--- e, Sch. IH. rea an rn re ae non- ET 


able occupancy holding suing some of co-sharer landlords, who did 


not recognise him, for possession of the holding; See Limitation ... 581 
, Sch. I. Art. 3.----Suit by tenant against 
stranger; See Limitation re : 581 
BIAS of Magistrate—Apprehension, nag naa Bee. Tanke ee 330 
BOAT passage, right of, over water of another, existing by custom dis- 
tinguished from public rights of boat passage; See Custom hei 612 
passage, right of, over water of-another: See Custom ©... = 612 





BOMBAY ACT IIIOF 1888, Secs. 91, 296 iia "a ah 201. 
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BOMBAY LETTERS PATENT, Cl. 39— Final —Case stated under, sec- ° 
= tion 51 of the Indian Income Tax Act; See Income Tax ... 16 
BREACH OF condition of a ra and implied; See Eject 
ment ie a si 356 


BURDEN OF PTE E ee E A transaction. 

Plaintiff stated that defendant No. 5 advanced some money to A in 
the benami of his brother, defendant No. 6 and a decree was obtained 
for the debt in the name of defendant No. 6 in execution of which 
the property in dispute was sold and purchased by defendant No. 5 
in the name of defendant’ No. 6 as ostensible: decree-holder on 18th 
March, 1903 and obtained symbolical possession on 28th October, 
1903. Plaintiff purchased it from defendant No. 5 by a kabala in 
the benami of defendant: No. 4 on 5th October, ,1910 and he sought 
possession on the basis of this title. The plaintiff. also stated that 
the father of defendant No. | had in execution of his own decree 
against A purchased the property on 24th October, 1903 and was in 
actual possession and that defendant No. 5, plaintiff's vendor, was 


not in possession : 


Held, that the onus was in the first place on the plaintiff to show that 
the bond, suit and auction purchase by defendant No. 6 were for the 
benefit of defendant No. 5. When established, the defendant was 


to prove that all those transactions were merely -colourable. SHAM 


LAL RA! CHOWDHURY v. RADHA CHARAN RAI CHOW- 
DHURY 


Bengal Eabanionent Act, Sec. 87—Claim to aban- 
doned embankment—Site originally taken from estate or tenure; 
See Embankment 





of proof—Charges of fraud and collusion in regard to revenue 
sale; See Revenue sale 


——— of proof—Custom—Exclusion of daughters. 

The burden of proof lies on the person alleging a particular custom 
by which succession follows a particular line to: the exclusion of 
daughters. DHARANI KALITANI v. SISURAM KALITA 

i of proof—Deed—Apparent not real state of things; See Parti- 
tion suit 


of proof—Existence of legal necessity; See Hindu Law— 
Limited owner be 
of proof—Immoral cee See Makane in 


e ee ` 
of proof—Inference of „permanence of tenure—Date of ten- 


ancy known—Terms not ee See ga A ian es 
of proof—-Interest, high rate of—Terms of mortgage—Mortgage 
of Mitakshara joint family property by its karta;; See Mortgage 
of proof—Legal necessity—Absence ‘of legal necessity not 
pleaded by reversioner; See Hindu Law—Limited owner ... 


——-—— of proof—Mal land=Purchaser of tenancy right by co-sharer 
landlord not paying rent—Suit for assessment of rent; See Limitation 
> of proof—Rent, enhancibility of; See Rent aes l 
CALCUTTA RENT ACT, Sec, 4 (iii}—Lease for 3 years with option a 


98 
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renewale if a lease for 5 years and upwards; See Rent, standardisa- _ 


tion of ve abe E en ie i 
CANDIDATE, eligibility of, for election—Returning officer acting within 
jurisdiction—High Court, interference by: See Mandamus as 
CANDIDATE’S eligibility—Time—Doubt as to construction of Rules of 
the Bengal Electoral Rules—High Court, when cannot interfere: See 
Mandamus gli SA ce T 
CAUSE of action, when arises—Time, running of; See Possession, suit for 
CERTIFICATE granting leave to appeal to Privy Council, if in order— 
Dispute relating to recurring liability—Property above appealable 
value; See Privy Council ... oF he ais se 
CHARGE .to jury—Non-direction with regard to right of accused under 
Sec. 103 Penal Code; See Non-direction n cas see 
CHEATING—Delivery of property—Penal Code (Act XLV of 1860), Secs. 
30, 420,—'Valuable security —‘Decree’—Copy of decree. l 
In order to bring a case within section 420, Indian Penal Code, there 
should be present in the facts alleged against the accused, the ingre- 
dients mentioned in section 415. 


A ‘decree’ does not come within the definition of a ‘valuable security’ 
within the meaning of section 30, Indian Penal Code. 

When the Court passes a: decree, it does not delivery any property. 

The term ‘valuable security’ can only apply to the original document 
and not to any copy of a decree which may be supplied on applica- 
tion to the parties. 


Under section 415, Indian Penal Code, the persons deceived should 
deliver properties. 


Veidict of jury set aside for misdirection of a very grave character by 


the Judge. CHARU CHANDRA GHOSE v. EMPEROR 





cause damage or harm. 


Per C.,C. Ghose J: In order to bring home the offence of cheating, 
the prosecution is to, prove that his case comes within the four cor- 
ners of section 415 of the Indian Penal Code. 


Per curiam: The petitioner allowed the opposite party to bet with 
him on the Sth December and as a result the latter lost Rs. 1591. As 
the latter did not meet his obligations, th? petitioner 1efused to allow 
him to bet on credit. The opposite party then gave the petitioner 
a cheque for Rs. 1,591 on December 5th. In consideration of receiv- 
ing the cheque the petitioner allowed him to bet with him on credit 
on December 16th. ‘The petitioner allowed this on the understand- 
ing that the cheque for Rs. 1591 would be met on presentation. The 
opposite party lost on the [5th December a further sum of Rs. 3,450. 
On the 18th December the petitioner presented the’ cheque for Rs, 
1591, payment of which was refused there being no funds to meet it, 
The opposite party on the 22nd December gave a fresh cheque for 
Rs. 5041 to cover his losses on the 9th and !6th. On the strength of 
the cheque, the petitioner allowed. the opposite party to bet with 
him on credit on the 23rd and 26th December when the latter lost 


Penal Code (Act XLV of 1660), Sec. 415—Deception 16° 


525 


122 
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a further sum of Rs. 752. This cheque also was dishonourgd on ° 


presentation : 
Held, that neuen the petitioner was dessived and thereby induced to 
take bets on credit from the-opposite party,” the act .which the peti- 
tioner was induced to do by reason of such deception did not cause 
or likely to cause damage or harm to him in body, mind, reputation 
or property, and hence..no criminal offence was committed. H. K. 
BHEDWAR v. RAO SAHEB C. S. R. RAO si ya 273 


offence of—Prosecution, what to Baer Code, Sec. 


273 











415; See Cheating 
CHIEF REVENUE AUTHORITY, ao er to state a TE eee 
question of law to be decided—Indian Income Tax Act, Sec. 51; 
See Income Tax 302 
CITY OF BOMBAY MUNICIPAL ACT, Bees 91, °296—Lands agra 
for street improvement—Lands intended to be leased or resold for 
profit; See Acquisition 201 
CIVIL PROCEDURE CODE, Sec. 2 p= Tees e of appeal ae 
defect of parties; See Appeal, maintainability of 399 
, Sec. 2 (2}—Order of dismissal for disali if 
decree—Dismissal for non-representation of minor; See Appeal, main- 
tainability of 399 
, Sec. 34—Interest on damages----Reasons; See 
77 


Damages x is Sia oe ae ais 
, Secs. 47, 73—Appeal, maintainability of----Sale 

of a share of a partner's property—Money decree-holder against the 

sharer—Objection by the other partner of rateable distribution— 

Decree-holders in money: decree and in: decree against partnership 

property and other partner parties; See Rateable distribution A 439 

. Sec. 73, order under, when appealable; See 

















Rateable distribution ea PE ae ; 439 
i , Secs. 99, 100—Defect in procedure----Reception 
of additional adek at appellate stage—No ‘Yeason assigned; See 

appeal dats nea sae ie 261 
, Sec. 102—Decree passed . by appellate Court, 

without jurisdiction; See Appeal 532 
—, Sec. 115--Rent KANE AA deion Wa, 

to exercise jurisdiction; See Rent, standardisation of 85 





, Sec. 115—Revision----Order of successor of jade 
i$ office declaring his predecessor's order invalid; See Appeal, 


° ‘os sii 399 


maintainability of. ae oe eat 
. Sec. 115 (c)—Acting illegally----Gross and pal- 











pable error—Justification of interference; See Revision 434 
| Sec. 115, O. 23 R. |—Appellate Court eating 

plaintiff to ae ee the suit—Not disclosing any real defect or any 

sufficient reason; See Revision T 37 | 
„O IR. 8 (ije ae of ‘Cue hae ak | 

Custom iii ie ies 612 

s ; r ©; 2 R. 2— Suit for eao si property | 
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CIVIL PROCEDURE CODE—(Contd.) 
—Claim for parchase money, in case of no title, if can be the sub- 
ject of a separate suit; See Possession, suit for A wah 
, O. YX—Application for restoration, effect of 
—Plaintiff, when can apply to be dismissed from suit or to with- 
draw the suit; See Revision 


, 0. 9 R. 13—One gi the detente WAL ap- 


plication—Appeal ening: See Appeal, maintainability of 

, O. 21 R. 16—Application for execution by assignee 
—Valid assignment—Assignment of non-existent decree—Rent decree 
subsequently obtained—No assignment in eae Tenancy 


Act, Sec. 148; See Execution ; l 
, O. 22 Rr. 3, 9 ()— Order for an made 


on -application filed afte: limitation period; See ‘Revision ... 
CIVIL PROCEDURE CODE, O. 26 R. SI a judicial Nara 


tion; See Commission a oe 


; O. 4| R. E E sis not appealing, 
getting the fruits of appeal—Judgment-debtor not appealing, con- 
senting to the decree being executed against him; See Execution ... 

, O. 41 R. 27—Power of appellate Court to admit 
additional dene Substantial cause; See Procedure be 

, O. 47 R. I—Sufficient reason Soe nee eee See 
Revise M ; . 

CLAIMANT, if to institute a oes rejecting a claim under O. 2] 
R. 58 C. P. C.—Property released from attachment within one year 
from the date of order rejecting the claim, for, dismissal of execution 
proceeding for decree-holder'’s default; See Limitation 

COMMISSION—Examination of witnesses—Court’s daty— Discretion Civil 
Procedure Code (Act V of 1908), O. 16 R. 4. 


If the plaintiff insists on the -attendance of his witnesses in Court and ® ` 


the witnesses apply for their examination on commission, the Court 


‘will have to take into-consideration the ‘grounds upon which the com-’ 


mission is applied for but at the same time it cannot lose sight of the 
prejudice that might be caused to the plaintiff by reason of such com- 
mission being issued. If sickness or infirmity is alleged, the character 
and gravity of that sickness or infirmity have got to be assessed and 
the risk consequent upon a refusal to issue a commission will have 
to be taken into consideration. At the same tim® the importance of 


having witnesses present before the Court, the advantages that would. 


follow from their examination and cross-examination in the presence 

. of the Court and the emergency which might arise of having them 
confronted or identified should not be altogether lost sight of. If all 
these matters are duly considered and an order is passed, then and 
then only can it be said that the order has been passed in the exercise 
of a judicial discretion. 


Under order 26 rule 4 of the Code of Civil Procedure, the Court has 
a discretion to grant or refuse -a commission but the discretion has 


got to be exercised judicially. PANCHKARI-MITRA v. PANCHA- 
NAN SHAHA se site 


, evidence on, when poh T Gah Revenue sale 
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COMMISSIONER, if can enquire into charge of fraud; See Revenue, sale 

COMPANY—No intention to carry on business and to share profits there- 
of; See Partnership 

GA IN NK gga a aa See Burden of edi 

St b-tenancy—Non-transferable interest. 


A sub-tenant, who was given a right to construct a pucca building on - 


the land, whose interest is not transferable except with the sanction 
of his superior landlord, has an interest which entitles him to be 
heard upon the question of adequacy of compensation awarded by the 
Collector under the Land Acquisition Act. i aan 
SANYAL v. COLLECTOR OF GOALPARA by 

, adequacy of—Acquisition of land “of sub-tenant— 
Sub-tenant given a right to construct pucca building—lInterest non- 
transferable; See Compensation 


CONDITION, breach of, of tenancy—Contractual and implied; See 


Ejectment 


CONSPIRACY—Proof depending on participation in overt ee TEN 
tion, if to prove negative—Association wtih conspirators. 
When the proof. of a conspiracy depends upon proof of the participa- 
tion of the accused in an overt act which itself amounts to an offence, 
_ the proper course is to put the accused on their trial for that offence. 
It is not incumbent on the prosecution to prove the negative. 
The evidence of association of the accused with any of the conspirators 
is not enough by itself to convict him of being one of the parties to 
that conspiracy. KALI DAS BASU v. KING-EMPEROR 


, party to—Evidence of association with any of the con- 


spirators; See Conspiracy ‘ss we ia pats 


, proof of, depending on proof of participation of the 

accused in overt act—Proper course to follow; See Conspiracy ; 

CONSPIRACY TO MURDER—No verdict in one of several charges— 
Retrial—Penal Code {Act XLV of 1860), S. _1028 | 302, 364. 


30 
The gist of the. offence under section 120B isan careme between 
the accused persons. When one of the two accused under trial is 


acquitted of the charge under S._1208 1. P. C. the other cannot be 
302 





convicted of the charge. 
In the facts and circumetances of the case an offence under 9. 364 
I. P. C. has not been made out. 


When a person was tried under sections 302, _1029_ and 364 I. P. C, 
302 


and the jury found him guilty under Ss. 364 and 102B but was silent 
about the charge of murder: 


Held, that the jury's verdict under S, _1208_ I. P. C, did not itself 


302 
negative the charge of murder, and a retrial under that charge was 
ordered. KING-EMPEROR v. OSMAN SARDAR 

CONTEMPT of Court—Effect on person committing; See Appeal, main- 
tainability of tis a ‘ea oe sika 





of Court, misconduct amounting to—Breach of undertaking 
given te Court pending proceedings—Court on the faith of undertak- 
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ing sanctioning particular course of action or inaction; See Appeal, 
maintainability of eae ise 


CONTENTIOUS probate proceeding, what is; See Probate ... 


CONTRACT—Permanent tenure—Parties, if can contract so as to be 
deprived of the benefit of section 52 Bengal Tenancy Act; See Rent, 
abatement of ... ; ‘ie on 


CONTRACT ACT, Sec. E P EA by agent Fraud, if to 
be for the benefit of principal, See Principal, liability of ... 


, Sec. 262—Dissolution of partnership—lnference of de- 
claration; See Rateable distribution ... 


CO-OWNER—Agreement for separate enjoyment—Exclusive possession 
and enjoyment of separate parcels. 

Where joint owners have agreed to a mode of enjoyment of joint 
property, it is not open to one of them to disturb that arrangement 
without the consent of the others. 

In law “each joint owner of an estate is regarded as having a joint 
proprietary right in the whole estate. This is merely a right and 
should not be confounded with the manner of enjoying that right; 
it operates in strict law to prevent a co-owner from setting up a 
claim to any -parcel as his exclusive property during the continuance 
of the joint ownership. But where co-owners, by arrangement, either 
tacit or express, take up exclusive possession and enjoyment of 
different parcels of the joint property, without such definition or 
severance of interest as would amount to partition, the Court will not 
interfere with the arrangement at the instance of one co-owner during 
the tenure in common and will do so on partition so far as may be 
necessary to make an equitable ‘division of the property. 


KAMESWARI DASYA ov. SISHURAM DEKA 


COPYRIGHT—Jnfringement of—Indian “Copyright Act (Ill of 1914), 
Sec. 3—Presumption—Existence of copyright—Opinion of experts. 
Where the defendant does not put in issue the existence of copyright, 
there is an irrebuttable presumption that the alleged work is a work 

in which copyright subsists and the plaintiff is the owner. 
The Court should be reluctant to sit as experts and to decide the 


question of infringement of copyright without tle aid of expert evi- 
dence. 


The proper course, in ordinary circumstances, in cases of infringement 


of copyright, is to get the opinion of experts who might be appointed, 


commissioners to investigate and report on the matters in issue. 
SITA NATH BASAK v. MOHINI MOHAN SINGH 
, infringement of—Expert evidence: See Copyright 
, infringement of—Proper course—Opinion of expert; See 
Copyright ed i fi or aA “a 
COSTS of translation and printing of common papers—Papers common 
to the appellant’s list and special list of the respondent with reference 
to cross-objection; See Apportionment es pai 
COURT, if can strike out defence—Inherent idien, See Defence, 
striking off oe iss 
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COURT —(Contd.) ° 
, when can pass order F adjudication, under section 13 of the 
Presidency Towns Irsolvency Act; See Insolvency 
COURT'S power to mould relief; See Court-fee 
COURT-FEE—A pplication for review—Presentation to sine: ee oes 
Delay—Court-Fees Act (VIII of 1870), Sec. 14, Sch. I Arts. 4, 5. 
An application for review of judgment and decree was made on the 
6th September, 1922, on a paper bearing one half of the court-fee 
paid on the memorandum of appeal; that is, on the 89th day from 
the date of the decree. The judgment was delivered on the 7th 
June, 1922, and the decree was signed on the 2lst July, 1922. The 
application was returned by the stamp reporter on the 6th Septem- 
ber, 1922, when the High Court was closed for the long vacation. 
The senior Judge of the Division Court was not sitting and the junior 
member had ceased to be a Judge. The application was presented 
to the senior Judge on the l3th November, 1922, when the Court 
re-opened after the long vacation : ; 





Heid, that the presentation to the stamp reporter was presentation within 
the meaning of articles 4 and 5 of schedule | to the Court-Fees Act. 
That as the decree was not in existence till the 2lst July, 1922, the delay 
in presentation was excused under section 14 of the Court-Fees Act. 
The application was heard as if the full fee had been paid and one- 

half had been returned. NOWRANG SINGH v. JANARDAN 
Bengal Court-Fees (Amendment) Act (IV B. C. of 1922), 


Secs. 17, 19 I—F:tscal statutes, construction of. 


Valuation of the property should be made and the court-fees paid on 
the basis thereof before an order entitling the petitioner to the grant 
of probate or letters of administration is made upon the application. 
Till the petitioner has complied with the requirements of the statute 
in this behalf, the Court, cannot pronounce in favour of the validity 
of the claim for probate or letters cf administration. As soon as the 
petitioner complied with the requirements of the statute, his applica- 
tion is perfected, and he becomes entitled to an order for the grant 
of probate or letters of administration if he can establish the genuine- 
ness of the testamentary instrument propounded by him. 

An application for probate was made on the 29th March, 1922. The 
estate was valued and caurt-fees were: paid on the 30th March, 1922. 
The will was proved on the 8th April, 1922, The Bengal Court-Fees 
(Amendment) Act came into forze on the Ist April, 1922: 

e Held, that the court-fee paid under the Court-Fees Act of 1870 was 
a proper fee’ paid. ° 


Statutes which impose pecuniary burdens are subject to the rule of strict 
construction, and all charges upon the subject should be imposed in 
clear and unambiguous terms, as they tend to operate as penalties. 
The subject is not to be taxed unless the language of the statute 
clerrly imposes the obligation. THADDEUS NAHAPIET > 
SECRETARY OF STATE FOR INDIA IN COUNCIL . 

—~Review—Amount of court-fee Saga ble Ben gah CE us 
* Amendment Act (IV B. C. of 1922), Sec. 5.—Court-Fees Act (Vill 
of 1870), Sch. I.. Arts. 4,-5—Fiscal statutes, construction of—Transfer 
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COURT-KEE—(Contd.) 
of Property® Act (IV of 1882), Sec. 89.—Error in boundaries in sale 
 certificate—Relief—Justice, equity and .good conscience—Fiction. 

A petitioner for review of judgment is not required to pay court-fee 
on the basis of the fee which would be payable on the plaint or 
memorandum of appeal if it were to be filed on the date of the 

` application for review. The amount is to be calculated on the basis 
of the fee leviable on the plaint or memorandum of appeal according 

“to the law in force: when the plaint or memorandum is filed in Court. 


Provisions in fiscal statutes are not to be so construed as to furnish a 
chance of escape and a means of evasion. A fiscal statute must be 
strictly construed, and liability or additional liability cannot be im- 
posed on the subject except by clear and unambiguous terms. 

Although under section 89 of the Transfer of Property Act’ as soon as 
the order absolute for sale is made, the security is extinguished, and 
the. relative rights of the mortgagor and mortgagee, are thenceforth 
regulated by the decree, ‘the mortgagee is not thereby debarred from 
proving that the description of the property mentioned in the schedule 
to the decree is erroneous. - 


The Court has ample authority as a Court of justice, equity and good 
conscience to mould the relief as between original parties or their 


representatives in interest. . 


Fiction has no place where substantial Justice does not require its 
interference, still: less where substantial justice would suffer from its 


‘operation, NANDA LAL “AGRANI v. JOGENDRA CHANDRA 


———_—————Suit for reversal of putini sale—Prayers for injunction and 
for confirmation of possession—Putni Regulation (VIII-of 1819) Sec- 
tions 14, 15—Court-fees Act (VIII oy 1870), Sch. H. Art. 17—Bengal 
Court-Fees (Amendment Act IV B. C. of 1922), coming into force 
of—Order for payment of additional court-fec—Appeal, competency 
of. ` i f 

A suit for reversal of a putni sale is not a suit for a declaratory relief 
within the meaning of article 17 of schedule II of the Court-Fees Act, 

Prayers for injunction and for confirmation of possession are prayers 
for consequential relief. 


A suit was ‘instituted on the 16th June, 1920. "The Bengal Court-Fees 
(Amendment) Act came into operation on the Ist April, 1922.: 
Held, that the Court-fee leviable on the plaint, which was found to 
be short as paid on the date of the institution, was to be determined 
by a reference to: the Idw as it stood on that date and not by a 
reference to the law on the date when it was so found to’ be deficient, 
When the case is not one of appraisement of or fixation of value with 
a view to determine the amount of- fee -chargeable, but one which 
involves root questions of principle as to the nature of the suit and 
the respective operation of statutes, an appeal against an order for 
payment of court-fee is competent. TARAPRASANNA CHONG. 
DAR v. NRISINHA MURARI PAL Set Pe 
, how calculated—Court-fee leviable on plaint, insufficient 
—Court-fee to be determined with reference to law as stood on the 
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COURT-FEE— (Contd.) 
date of the institution of suit and not with reference to law on the 
‘date when it was found to be deficient; See Court-fee bes 
» proper—Court-fee paid, when the valuation of property 
was made—Application for probate—Will proved, when the .Bengal 
Court-Fees (Amendment) Act was in force—Valuation made and court- 
fee paid, when Art VII of 1870 was in force;, See Court-fee . 
, when to be paid, when application is made for grant 
of probate or letters of administration; See Court-fee. der 
--—————— for review of judgment amount of, how calculated— 
Date of filing of plaint or memorandum of appeal; See Court-fee ... 
COURT-FEES ACT, Sec. 12, construction of—Additional fee, how levied; 
See Appeal, maintainability of : a 
, sec. 14—Delay in SEAN TA of E for re- 
view—Decree A in existence; See Court-fee .., os 
, och. I. Arts. 4, 5—Presentation to damp reporter— 
Application ir review; See Court-fee . ae ai xe 
» Sch. IL Art. 17—Consequential relief—Prayers for in- 
junction and for confirmation of possession; See Court-fee a 
, och. IE. Art. A relief —Suit for reversal of 
a putni le, See Court-fee s 
COURT: OF WARDS, -manager, if can grant permanent ee See 
` Burden of proof 
— —--___——. Act, Sec. si Makanan af tie Esia ol wards—Guardian- 
ad-litem: See Execution 
COVENANT. running with a Garenak to pay anana Venda: Pie 
purchaser; See Appeal Sig a on oe 
to pay money, in an Diane. if runs with: land; 
See Appeal 


CRIMINAL ee to Privy Council, when lies; See Leave to 


Appeal 


CRIMINAL BROENE Court’s power to seated in its ali 
stage—Indian Penal Code (Act. XLV of 1860), Sec. 154—Knowledge. 
The High Court has power to quash a criminal proceeding in its early 
stages before any evidence has been recorded; this power should be 
exercised in exceptional’ cases. 
Per Newbould and Cuming JJ. (C. C Ghose J. contra): On the petition 


of complaint and on the complainant’ s statement on oath there is 


material fot holding that a case can be made out that the petitioner's 


agent or manager knew or had reason to believe that the offence of 
being members of an unlawful assembly, was likely to be committed. 

Per Newbould and C. C. Ghose JJ: The knowledge on the part of the 
owner or occupier of the land of the acts or intentions of the agent 
is not essential element of an offence under section 154 1. P. C. and 
he may be convicted under it, though he may be in entire ignorance 
of the acts of his agent or manager. 

Per C. C. Ghose, J: Ingredients of section 154 I. P. C. stated. 

Knowledge of the landholder or of his agent is the first essential element 
of an offence under section 154 I. P. C. 

Greatest caution is required before proceedings are started against 
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CRIMINAL PROCEEDING—(Conid.} 
persons under section 154 I. P. C. NRIPENDRA BHUSAN RAY v. 
GOBINDA BANDHU MAJUMDAR 
CRIMINAL proceedings, when reviewed; See Live to Dal ; 
CRIMINAL PROCEDURE CODE, Sec. 123, reference under—Sessions 
Judge's power to transfer the hearing of reference to the Additional 
Sessions Judge; See Jurisdiction sit 
, Sec. 145—Obligation to write ce inan See 
Judgment oe: sa r 
, Sec. 146—Land under KG Poo, 
with whom; See Mesne profits ... és E 
, Sec. 146 (1)—Order for sa of eye 
Competent Court—Suit by a stranger against some members of the 
second party—Civil Court’s decision, adverse to the rights of the 
second party; See Jurisdiction ma 
, Sec. 204, order adada issuing ‘summons 
against accused person and directing subordinate Magistrate to hold 
an enquiry, if can be rescinded; See Jurisdiction ove 
, vec. 342, si Da with, . efect of; See 
Acquittal F 
, Sec. 342, omission to nly with he provisions 
of—lllegality ; See Adha examination of 
, Secs. 367, eee of Sppellate Cau 
contents of; See Judgment gi 
, Sec. 369—Order duder section 204, if Pn ers 
See Jurisdiction 
, Sec. 423—Appellate Chas. if can ai i 
appeal for-"non-appearance of pleader—Judge to ‘go through the 
record and dispose of the belie on merits ; See SRPS Court, 
duty of 


, Sec. 476—Penal a Secs. 147, 341, P sien: 


ces under: See Prosecution 


, Sec. 528—Chief Preaideniy Maaie if can. 


transfer a case to his own file from the file of another. Magistrate to 

‘ whom the case was transferred for disposal by the Additional Chief 
Presidency Magistrate and who took cognizance of the offence; See 
Transfer wie ais ire si 

CUSTOM—Reasonable—Certainty in respect of locality and person— 
Customary and public rights of boat passage—Civil Procedure Code 
(Act V of 1908), O. I. R. 8 (l¥—Leave of Court, nature of. 

The essential characteristics of custom are that it must be of immemorial 
existence, it must be reasonable, it must be certain and it must be 
continuous. Every custom must have been in existence preceding the 
memory of man and if the proof was carried back as far as living 

. memory would go it should be presumed that the right claimed had 
existed from time of legal memory. Want of continuity or interrup- 

. tion or disturbance raises a strong presumption as to its non-existence. 
The reasonableness of custom is so very necessary that if it be 
against reason, it has no force in law. The commencement must be 
based on a reasonable cause, for if an alleged custom is unreason- 
able in its origin, no usage or continuance can’ make it good; but 
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CUSTOM—(Contd.) g E 
by this-all that is meant is that it is -sufficient if no good legal reason 
can be assigned against it. -© In many cases customs have been held to 
be reasonable on. the ground that they confer a benefit on a large class 
of the community and do not unduly or. unjustly restrict the rights 
of the public or individuals, in other cases, customs have been held 
to be unreasonable on the ground -that -it would entail unnecessary 
expense or throw an unjust or disproportionate burden on some: in- 


dividuals tor the benefit of others. - As to the element. of certainty,: 


not only should its nature be certain,. but there should be certainty 
in respect of the locality where it exists and also in respect of the 
persons affected by it. Some definite limit must be assigned to the 
area wherein the custom is said to prevail, and it must be defined 
by reference to the limits of some recognised division of land, the 
boundaries whereof may however vary from time to time;. just as 
much as it may affect a particular body or class of persons whose 
~. number may be fluctuating at different times. 


` 


A right of boat passage may exist over the water of another by virtue 


of a custom, Such rights existing by custom areto be distinguished ` 
. from public rights of boat passage which arise from dedication or- 


grant and from private rights of boat passage which are easements 
properly so called. A customary right of boat passage is one which 
may be enjoyed by any member of a body or class of ‘persons, or 
may exist only for the benefit of a limited section of the public and it 
cannot be used under a claim of right by any person who is not a 
member if that body or class in whose favour it exists. Such customary 
rights may exist in favour of the inhabitants of one particular Village 
or more villages than one, sufficiently well-defined. 


“ The leave of the Court necessary under order | rule 8 (1) of the Code 
of Civil Procedure need not be express; it is enough if it could be 


gathered from the proceedings. KRISHNA KUMAR DEB v. ATUL 


CHANDRA GHOSH 


Succession—Exclusion of daughters; See Burden of proof .. 
, essential characteristics of; See Custom int re 


CUSTOMARY right of boat passage, what is; See Custom 








DAMAGE, special, if to be proved; See Village pathway AN 


DAMAGES—Action for mesne profits—Bare fact of possession; See 
Mesne profits i me bi . 


—e ~ Market rate—Interest on damages—Civil Procedure Code 


(Act V of 1908), Sec. 34—Reason. ° 


A suit was brought to recover damages in respect of non-delivery of 
bales of Grey Shirtings, which had been sold by the defendants to 
the plaintiffs by a contract dated the 23rd November, 1916 or there- 
abouts. The shipments by contract were from April to June. The 
first relates to 8 bales of May shipment, the second to 27 bales of 
June shipment and the third to 25 bales of May shipment. The 
period during which the defendants might have delivered the 25 bales 
“of May shipment extended to 3]st October: 

Held, that in assessing damages for non-delivery of 25 bales of May 
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DAMAGES—(Contd.) : 
shipment,. the market rate of the Ist November might be taken into 
consideration. 

- That the Court has discretion under section 34 of the Code of Civil 
Procedure to award interest on damages from the date of the suit to 
the date of the dec:ee; but the Court should state jis reason for sə 
decreeing interest PANNALAL SAGORE MULL v. MUKHRAM 
RADHAKISSEN . si 

, assessment of, for eee of od- Maka rate ; 
See Damages e , 

DAUGHTER, -exclusion SSC aise E See Burden of ae ae y 

DAUGHTER'S estate, nature of; See Hindu Law—Limited owner. 

DECISION of Court, to ‘rest on E an not real state of 
things; See Partition suit aan 

DECLARATORY suit—Parties content to remain in possession on the 
“same footing as before the assertion of right; See Oudh estates 

DECREE—Questions involving title of the parties—Right of parties to 
relief; See Partition suit i re 

DEFECT of proper representation of minor in execution proceedings; 
See Sale, effect of 

DEFENCE, striking off—Civil Procedur Code (Act V of 1908), 0. -9 Rr. 3, 
6, 7, O. IT R. 21—Inherent jurisdiction—Reasonable opportunity to be 
heard—Suit heard ex parte—Plaintiff, duty of. 


No order should be passed against a person without allowing hina reason- 


able opportunity to be heard and to adduce evidence in his defence. 
A great caution should be exercised when suits are heard ex parte. 
The plaintiff, when he comes to Court must prove ‘his case and must 
prove-it to the satisfaction of the Court. His burden is not lightened 


because the defendant is absent; on the other hand, the responsibility, 


is increased in one sense. i 
After several adjournments, sometimes at the instance of one or other 
of the parties, and sometimes of both parties, a suit for partition was 
taken up for hearing on the [2th April,’ 1923. On that date, the 
defendant was absent and the plaintiff applied on account of 
his illness for one month's time. Thereupon the Court passed the 


the following order: “Put up on 14-4-23 for disposal ex parte.” On. 


‘the 14th April, the defendants appeared and prayed that notwithstand- 
ing the order of the 12th April, they should bè allowed to defend the 
suit. Their prayer was rejected, the case was taken up, the plaintiff 
was examined and a preliminary decree was passed ex parte: 

Held, that the Court was entirely wrong when on the [2th April, it 
determined that the defendant should have no opportunity to defend 
the suit. It had no statutory right to take such a disciplinary 
measure as to strike out the defence and there was no question of 
exercise of the inherent jurisdiction. RAI SATYENDRA NATH 
SEN BAHADUR v. NARENDRA NATH GUPTA 

DEPOSIT—Transferee of non-transferable holding—No recognition by land- 

lord—‘Voidable on sale’—Bengal Tenancy Act (VII of 1885); Sec. 
170 (3). - 

A transferee of a non-transferable holding, who has not been recognised 
by his landlord, having no interest voidable on the sale, cannot make 
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DEPOSIT—(Contd.) a was 
a deposit of the decretal amount under section 170 (3) of the Bengal 
Tenancy Act. BARADA PRASAD ROY CHOUDHURY v. 
FOIJUDDI HALDER or sd NAN es 

DISPOSSESSION—Title paramount—Dearah proceeding—Government dis- 
possessing teflant—Landlord acquiescing—Proceeding ultra vires. 

There was a kaimi jama held by the defendant under the plaintiffs. The 

lands formed part of a bed of a certain river and were included within 
the permanently-settled estate and also within the kaimi jama of the 
defendant. Government instituted dearah proceedings with regard to 
these lands, of which the plaintiffs had notice. As a result of these 
proceedings, the Government constituted the lands so formed into a 
separate estate and offered settlement to the plaintiffs. The plaintiffs 
did not accept settlement, nor they resisted the proceedings taken by 
Government with regard to the creation of a separate..estate of the 
lands in question. The Government settled the lands with the defen- 
dant temporarily and paid malikana to the plaintiffs which the plaintiffs 
were accepting without any protest. Subsequently, it transpired that 
the action of the Government in taking proceedings with regard to the 
lands was wrong. The defendant paid Rs. 80 to the Government for 
rent. In a suit for rent: 


Held, that the defendant was entitled to deduct Rs. 80 trom tent claimed 
as it was an ouster of the tenant from his tenancy by a title paramount. 
That the plaintiffs could not turn round and say that it was a mere act 
of trespass on the part of the Government to dispossess the tenant from 

his tenure. JITENDRA NATH ROY v. ASHUTOSH GOSWAMI T 
DISSOLUTION of partnership—One of two partners preferring a claim 
to attachment—Consenting. to a release of other partner's share— 
Consenting to sale of other partner's share in execution. of money 
decree—Declaration; See Rateable distribution ` -- ... es 
DISTURBANCE—Joint owners agreeing to a certain mode of enjoyment 
of joint property—One of the co-owners, if -can disturb that arrange- 
ment without the consent of the others; See Co-owners Ses 
DOCUMENT, construction of—Anomalous mortgage—Transfer of Property 
Act (IV of 1882)—Secs. 67, 68, 98—Power of sale, if to be implied. 

In a Khai Khalasi mortgage or an usufructuary mortgage, there was a 
provision for the application of the profits towards a certain rate of 
interest and provisions to the effect that the mortgagee was to enter 
into possession for eight years but he should relinquish possession, if 
within the said eight years, he was paid off. It was also provided 
“on our (mortgagors) failing to discharge the total claim for principal 
and interest due upon the bond,: you (mortgagee) will be entitled with 
the aid of the civil Court to recover the said total amount of the said 


principal and intetest by selling the property mentioned in the bond’ 


as well as our other properties movable and immovable "' and later 
" If during the term we create any obstruction ‘in regard to your pos- 
session, you will be entitled forthwith to sue for the principal and 
interest of this bond.” à 
Held, that it was an anamolous mortgage within the meaning of seċtion 
“ 98 of Transfer of Property Act, and not a simple mortgage usufruc- 
tuary and on construction it was held that on obstruction being offered 
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DOCUMENT—(Contd.) 
by mortgagors, to possession, the mortgagee was entitled to sue at 
once (within the period fixed) for the principal. and -interest but he was 
not empowered to sell the secured properties. 

Per Rankin J—In the cese of a mortgage which is a mere combination 
of a simple mortgage and an usufructuary mortgage.the right to sue 
under section 68 would give a right to sell under Section 67. But the 
moment it is found to be anomalous, within the meaning of Section 98, 
it is unsafe, to say the least to rely upon Section. 67 at all. 

When the parties may or may not:have intended the rights of the 
mortgagee to reach up to this point or that point, the ordinary mean- 
ing of the document ought to be taken without giving ita" wide ” or 
~ benevolent ’’ meaning, : 

Per Page J] —The language of Sec. 98 is- clear and precise and unless 
it is provided in the document itself, no power of sale of the secured 
property can be implied aliunde. GAJADHAR AGARWALLA ov. 
SHIBANANDA PRADHANI » 2 nS Te ay 

“—————— , if real—Document, 25 years old—Proof of consideration, 
unsatisfactory; See Limitation ee ae ae Mee 

EJECTMENT—Sale of non-transferable occupancy holding—Tenant re- 
maining in possession of part of the holding—T ransferee, if can be 
ejected—‘ Abandonment ° —Relinqdirhment-—“ Repudiated.’ 

Where a non-transferable occupancy holding was sold in execution of 
money and mortgage-decrees, and the. tenant took a tenancy under 
the transferee, remaining on the homestead portion as part of the 
land of the tenancy, and also remaining as cultivator of a certain plot 
being part of the tenancy, in a suit for ejectment by the landlord 

` against the transferee : ; l 

Held, that in the absence of any evidence of abandonment, repudia- 
tion or relinquishment, the landlord who had not the right to present 
possession, would not be, entitled to recover possession. 

There is considerable diffculty in maintaining the doctrine of abandon- 
ment outside the Bengal Tenancy Act. = 

Per Rankin, ]: On proof that a tenant has transferred the whole of 
his holding out and out, the Court .may conclude that there is an 
abandonment not necessarily within the meaning of section 87 of 
the Bengal Tenancy Act or a repudiation of the tenancy; but that 
would not necessarily be allowed as by itselfea sufficient reason for 
eviction under section 25. - 

The only common law on the subject would be the general principle 
that, for breach of a condition of a tenancy as distinct from a mere 
covenant the landlord may re-enter. So far as contractual condi- 
tions has always been limited to cases either of estoppel by record 
or of cases where the tenant has made an attempt to assert a title 
paramount to the landlord himself or in some other person. 

A mere denial of the landlord's title or of the relationship of landlord 
and tenant is not, by itself, a ground of eviction; but, if, in a pre- 
-vious suit, a tenant successfully denied his landlord's title, then, 
on the principle of estoppel by record, an eviction may take place. 

Per M. N. Mukerji, J : The terms ‘ abandonment,” “ relinquishment ' 
and ‘repudiation’ as used in th- rule laid down: in the case of 
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EJECTMENT—(Contd.) 


e 
Dayamoyi v. Ananda are terms distinct and not interchafigeable, 
though proof of one may be some evidence, though not conclusive, 
yet relevant for establishing facts and circumstances, which might 
go to constitute another. ` 

That the sale operated in effect not as a transfer of the entire holding 
but only of a portion of it. , l 

That the landlord in the absence of rep diation by the tenant of his 
relation to the landlord as such, was not entitled to recover possession, 
inasmuch as it did not amount to abandonment. 

Mere non-payment of rent is not evidence of abandonment, though non- 
payment of rent coupled with non-occupation of land is evidence 
of an intention to abandon it. oe 

Mere: non-payment of rent is not sufficient, though coupled with other 
facts and circumstances it may show relinguishment. - 

Merely entering into an arrangement with the transferee to hold under 
him a portion of the holding, the sale whereof is binding on the ten- 
ant, does not amount to repudiation of the tenancy. 

“The law of re-entry is based upon the principle that so long as the 
tenancy is not terminated by éither abandonment, relinguishment or 
repudiation, the tenancy interposes and operates as a barrier and the 
landlord cannot re-enter. RAMESH CHANDRA MITRA v. DAIBA 
CHARAN DAS an eee on sa PA 

, grounds of—Denial of landlord's title—Denial of relation- 

ship of landlord and tenant; See Ejectment z n 

' when can take place—Denial of landlord's title—Suc- 

cessful denial in previous suit; See Ejectment ... ies wie 

ELECTION—Eligibility of candidate—Returning officer acting within juris- 

diction—High Court, interference by; See Mandamus pee 

General manager, court of wards—Tenant; See Burden of 

proof ` ia aN Os ae iy A ane 

ELIGIBILITY. of candidate—Time—Doubt as to construction of Rules of 

the Bengal Electoral Rules—High Court, when cannot interfere; 

See Mandamus _ i wig ve ee sa 

of candidate for election—Returning officer acting within 
jurisdiction—High Court, interference by; See Mandamus ... 


EMBANKMENT—Disposal of land not required—Bengal Embankment 


Act (II B. C. of 1882), Sece 87—Embankments enumerated in Sch. D.. 


to The Bengal Embankment Act (VI B. C. of 1873)}—Burden of proof. 
Section 87,0f the Bengal Embankment Act is applicable to all public 
e embankments inclusive of embankments enumerated in schedule D 
to the Bengal Embankment Act, 1873. . | | 
Under section 87 of the Bengal Embankment Act, the -burden lies 
upon the person who claims the abandoned embankment to establish 
that the site was originally taken from his estate or tenure. BHUBAN 
MOHAN SARDAR v. DHANGAPAL GHOSE ves ae 
EMBANKMENTS enumerated in schedule D to the Bengal Embank- 


ment Act, 1873—Applicability of Bengal Embankment Act, 1882; 


See Embankment Sak se ac aa sis 
ENGLISH APPELLATE JURISDICTION ACT of 1876, Sec. 3—General 


right of appeal; See Income tax 
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EQUITABLE MORTGAGE—Deposit .of +title-deeds to secure further ad- 
vances—No rfaximum fixed—Legal mortgage—Subsequent advances— 
Priority—Notice—Transfer .of Property Act (IV of 1882), sections 3, 
57 (a), 59, 78, 79, 80. 

In India, there is no distinction between a legal .and an Gana mort- 
gage’as in English Law. 

An equitable mortgage effected by a deposit .of title-deeds in the towns 
enumerated in the Transfer of Property Act is a mortgage in the 
sense of the Act, to which the priority sections apply: 

An equitable mortgage to secure further advances without expressing 
a maximum, cannot have priority over a second mortgage as regards 
advances made subsequent to the later mortgage, any question of 
notice being immaterial. 

A person taking a mortgage-of property situate in or near towns where 
mortgages by deposit of title-deeds are known and permitted by the 
law, is bound to insist on production of title-deeds, failing which he 


is presumed to have notice of subsisting prior mortgages. IMPERIAL 
BANK OF INDIA v. U. RAI GYAW THU AND COMPANY, 
LIMITED ` j 


EQUITABLE mortgage to secure further advances without expressing a 
maximum—Priority—Second mortgage—Notice; See Equitable mort- 


gage aa ants 
ESTOPPEL—Creditor of E E IE See Insolvency ... 


Representation—Lease. 

The predecessor in interest of the plaintiffs granted a lease for a term 
‘of 20 years to the predecessor of the defendants, on receipt of a 
‘certain amount of premium. “The lease expressly provided that the 
grantee would have the status of a-raiyat. The heirs of the grantee 
remained in possession after the death of their predecessor, which 
took place sometime after the expiry of the lease. The plaintiffs 
instituted the present suit on the ground that the defendants were 
under-raiyats, and their holding was determined : 

Held, that the doctrine of estoppel applied and the plaintiffs were not 
competent to prove that the status of the original grantee was other 
than what was described in the grant. ISWAR CHANDRA NATH 
v. GOUR SUNDAR NATH az in ves 

Settlement of land by Government—Receipt of malikana 
by landlord without protest; See Dispossession 
by representation—Grantee mentioned as raiyat i in the lease 
—Death of grantee after expiry of lease—Grantee’s hiers remaining 
in possession—Grantor, if can prove grantee’s heirs under-raiyat; 


See Estoppel a 


EVIDENCE—Person impugning the apparent character of a transaction; 
See Partition suit 


Statements of ages of witnesses at the head of PANA A 

See Possession, suit for A =f, an 

—_+—— , admissibility in certified copy of an ere Ae kept 

under Sec. 48, Reg. VIII of 1793 and S. 15 Cl. (8) of Reg. VII of 
1799; See Admissibility ae ae 


on -commission, when permissible; See Revenue sale 





312 


337 


140 
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en ; ; 
e EVIDENCE ACT, Sec. 13—Assertion in kabala executed by tenant in 


-122 favour of his transferee, as to permanent right; See Tenancy 
: » Sec. 35, scope of; See Admissibility .,.. Las 





EXECUTION—Application , by assignee—AÁssignmeni of non-existent z 
decree—Rent decree subsequently obtained—No assignment in writing . 


—Civil Procedure Code (Act V of 1908), O. 21 R. 16—Bengal Ten- 


ancy Act (VIII of 1885), Sec. 148. 

In September, 1919 and in January 1920, A assigned to the appellant 
Company all his properties with all Walances and sums of money due 
and owing by the raiyats and uncollected and unpaid on the day 
of assignment. On the 4th February, 1920, A obtained a decree for 
rent against the respondent. This decree was not assigned in writing 
by A to the appellant. On the 17th July, 1920, the appellant applied 
for execution of the said rent decree against the respondents : 

Held, that the assignee could not execute the decree, as there was, no 
valid assignment within the meaning of rule 16, order 21 of the 


Code of Civil’ Procedure, 


Section 148 of the Bengal Tenancy Act imposes on the transferee of 
a rent decree a further disability which must be removed before. he 
can apply for executing the decree as a rent decree. MATHURA- 

_ PORE ZEMINDARY COMPANY, LIMITED v. BHASARAM 
MONDAL oes Pe ‘ee ee are E 


Guardian in execution proceeding—Guardian in suit— 


~ 
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389 


, 373 


Court of Wards Act (IX B. C. of 1879), Sec 51.—Manager, Court of. 


` Wards—Limitation Act (IX of 1908), Sch. I Art. 183—Revivor—Notice _ 


issued under O. 21 R. 16 of Code of Civil Procedure (Act V of 1908) 
— Civil Procedure Code, O. 41 R. 4—One of the judgment-debtors not 
appealing—Decree reversed on the appeal of others. 


A guardian ad litem appointed in a suit does not continue as such | 


without a freshi appointment during the money decree execution 
proceedings. 
.In order to constitute litis pendentia there must be a continuance ‘of 


litis -contestates, and therefore if the suit is énded by decree, there 
is no longer any lis pendens. 


When the manager of the Court of Wards appears and: asks to be’ 


appointed as guardian ad litem in execution proceeding, he should 
be at once appointed under section 51 of the Court of Wards Act. 
A notice issued under order 21 rule 16 of the Code of Civil’ Procedure 
does not operate as a -revivor to extend the peried of limitation 
„ under article 183 schedule | to the Limitation Act. j 
ntil an application for execution is made, therg is no need for the 
judgment-debtor, even if notice was served on him, to appear and 


contest the application made by the assignee of the decree as ‘to his ` 


right to execute the decree. 
Under order 41 rule 4 of the Code of Civil ' Procedure, a judgment-- 
. debtor, who did not appeal, and who filed an application in- the 
lower Court consenting to the decree being executed. as against him 
but on which no order was passed, got the benefit of the appeal 
preferred by the other judgment-debtors, KHAJEH SALALUDDIN 
“v. AFZAL BEGUM if a kah a 


ne 
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EXECUTION Of DECREE—Money. realised—Subsequent action to re- 


cover—Maintainability. 


Money recovered under a decree cannot be recovered back in a fresh 


suit whilst the decree under which it was recovered remains in force. 
BOMMADEVARA NAGANNA- NAIDU v. RAVI VENKATAP- 
PAYA on ac 

EXECUTION of sentence syed ening RERE to s Pav Comal; See 
Leave to appeal 


EXECUTOR, sale by, a permission ol Court—Third en i can. 


question its validity; See Limitation 


EX PARTE decree, appeal against—Original Court's E to oer 


aside ex parte decree and to restore the suit in part; See Appeal, 
maintainability of se : oy i 
decree, appeal against—Original Coa. if can ae amend- 
ment of plaint, filing of written statements and addition of parties; 
See Appeal, maintainability of ee i gi 
decree, jurisdiction to vacate, by primary Court—Test; 
See Appeal, maintainability of ih ae oa 
EXPRESS PROFITS DUTY ACT, Sec. 6—Interest-bearing securities 
owned by company, if part of the capital employed in the business 
of the company; See Income tax oF or io 
FICTION—Substantial justice not requiring interference—Substantial 
justice would suffer; See Court-fee 
FINAL judgment, what is; See Income tax 
. FISCAL statutes, construction of; See Court-fee i 
FRAUDULENT: preference—Real and tangible pressure on the part cf 
the creditor—Attachment of judgment-debtor’s movable properties—. 
Satisfaction of debt by judgment-debtor; See Insolvency ee sei 
= smoker,- offence committed by, without motive—Inference— 
, Capital sentence; See Murder 


peace: if can prove grantee’s heirs’ under- ayak Daath of canta 


after expiry of lease—Grantee” s heirs remaining in poner 


mentioned as raiyat in the lease; See Estoppel 


GUARDIAN.-ad-litem appointed in suit, if car ‘act as such in money | 


decree execution proceedings; See Execution 
HIGH COURT, duty of—Returning officer not deciding duenen wliich 


it was his duty under the Rules of the Bengal Electoral Rules to 
decide; See Mandamus 


, if can anah a criminal proceeding in its early stage; 
See Criminal proceeding 3 se 
, if can order Chief ANG Aether to state a case 
under section 51 of the Indian Income Tax Act—Government of 


India Act, Sec. 106 Sub-Sec. (2)—'Exercise of original jurisdiction in 


any matter concerning the revenue’; See Income tax... . zai 
, if can order retrial—Order of acquittal set aside for 
nen-compliance with the provisions of section 342 Criminal Pro- 
cedure Code; See Acquittal sist se 
, interference by—Returning officer acting within jurisdic- 
tion—Question as to eligibility of candidate for election; See 
Mandamus. 
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399 


` 399 


302 


222 
16 


. 209, 222 


590 


58 


e ë : i 
HIGH COURT, jurisdiction of—Specife Relief Act, Sec. 45—Returning 
officer, decision of; See Mandamus ... i i, 

, when can issue mandamus; See Mandas das 





. when cannot interfere—Doubt as to ‘construction of 
Rules by the Bengal Electoral Rules—Time—Candidate’ s eligibility ; 
See Mandamus ee ee ; a 

, when cannot interfere with the Jasen of returning 








officer as to eligibility of candidate for election; See Mandamus. ... 

HINDU LAW—Limited owner—Alienation by way of compromise— 
Transferee for value from alienee—Expectant reversioners. sutt— 
‘ Necessity ’—Burden of Proof. 


A daughter as heiress of her father, takes a restricted interest similar 
to that taken by a widow with a similar power of disposal. This 
however is conditional. 


Under the Hindu Law; a limited owner can dispose of the inheritance 

- only for legal necessity, the burden of proving its existence being 
on the alienee. It is immaterial that the absence ol necessity is not 
pleadéd by the reversioner. 

An alience may be’ protected if he honestly did all that was reason- 
able to satisfy himself that the required necessity existed, even 
though there may not be legal necessity in fact. 

After the limited owner's death, the reversioner may treat the tienes 
tion made: without necessity as a nullity without the intervention of 


Court. < 


Ah expectant reyersioner's right to sue for a declaration has .statutory 
recognition and. it is legitimate to consider what his position” would 
be on his ritother’s death in ‘kis life time. 

A transferee for value {rom the alienee and with notice cannot get a 
better legal title than his transferor had. : KONDAMA NAICKER | v. 
KANDASAWMY GOUNDER ee 


ILLEGALITY—Omission to comply with provisions of section 342 of the 
Code of Criminal Procedure; See Accused, examination of 

IMPROVEMENT—Compensation—Consideration; See Burden of Te 

INCOME TAX—Excess profits—A ssessmeni—A ppeal—Chief Resende 
Authority—Duty to state cas¢e—Mandarius—Jurisdiction of High Court 
—Specific Relief Act (I of 1877), S. 45—Government of India Act, 
1915 (5 & 6 Geo. 5, c. 61), S. 106, sub-section 2—Indian Income tax 
Act (VII of 1918), section 51!—Excess Profits Duty Act (X of 1919) 
section 15. : 

The power given to the Chief Revenue Authority to state’a case for 

the opinion of the Court under section 5] of the Indian Income Tax 
Act, involves a duty to exercise it when in the course of an assess- 
ment an important question of law arises for decision. 


When the Chief Revenue Authority fails to exercise the power, the. 


High Court, under section 45 of the Specific Relief Act, has power 
to make an order requiring him to exercise it. The jurisdiction of 
the High Court is not excluded by section 106, sub-section 2 of the 
Government. of India Act, it not being, “the exercise of original 
jurisdiction- in any matter concerning the revenue.” 


“The question whether interest-bearing securities owned by a company. 
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INCOME- TAX—(Contd. ) 
are to be treated as pait of the gapital employed in the business of 
the company for the purposes of section 6 of the Indian Excess Pro- 
fits Duty Act, is an important question of law which should be rzfer- 
red for the opinion of the Court, even if the Chief’ Revenue, 
Authority considers that a reference is unnecessary. 

A question of Jaw ought to be decided in a regular manner and upon 
proper materials. ALCOCK, ASHDOWN AND COMPANY, 
LIMITED v. THE CHIEF REVENUE AUTHORITY OF BOMBAY 

Indian Income Tax Act (VII of 1918); S. 51—Reference 
by case stated—Decision of High Court—Competency of appeal to 
Privy Council—“ Final” or “ interlocutory ’’—Letters Patent, Cls. 39, 
40—General right of appeal. 

A decision of the High Court on a reference by case stated under S. 51 
of the Indian Income Tax Act, is merely advisory and not final within 


the meaning of clause 39 of the Letters Patent (Bombay) to admit - 


of an appeal to His Majesty in Council. 

Under the Indian statutes, there is no general right of appeal to the 
Privy Council from any class of Comts in India corresponding to the 
general right. of appeal to the House of Lords under section 3 of 
the English Appellate Jurisdiction Act of 1875. 

In interlocutory matters, there is no appeal as of right and the granting 
of permission under clause 40 of the Letters Patent is entirely dis- 
‘cretionary. 

What is a final ” judginent considered. < 

Special leave. to appeal, by virtue ol the Royal Prerogative, was refused. 

` THE TATÀ IRON: AND STEEL COMPANY, LIMITED v. THE 
CHIEF REVENUE AUTHORITY “OF BOMBAY ; : 

INCOME TAX ACT, Sec. 5!—Chief Revenue Authority, power, oe 
‘Important question of law to be decided; ‘See Income tax 

, Sec. 51— Final ee Letters Patent, Cl 

(39); See Income tax s 

INCONSISTENT positions in Caii if can ké taken up by ee litigant 
See Possession, suit for ... . ; 

INDIAN ARBITRATION ACT, Sec: 19—Discretion, ANA eee A 
Investigation into grave charges of fraud; See Stay of. action 

INDIAN RAILWAYS ACT, Sec. 42 (2)—Departmental rule enabling rail- 
way company to reserve a compartment for a class of ordinary pas- 
“sengers ; See Railway company A i A 

, Sec. 42 (2)—Undue e E A of com- 

partment ikot remuneration ; See Railway company ... 





i Sec. 109—' Passenger "—Possible traveller ; See 
Railway company 
INFERENCE—Charges of bad ad sah in aged to revenue saja 
Suspicion, surmise and conjecture; See Revenue sale 
Murder committed by habitual Ganja smoker sih out 
. motive—Capital sentence; See Murder ae 
INSOLVENCY—Order for appointment of receiver, 
` A mere lapse of seven years after the order for adjudication, is no 
ground for refusing to appoint a person as receiver to the insolvent’s 


property. -HORO MOHUN PRAMANICK vo. MOHAN DAS PALI 


432 
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INSOLVENCY—Presidency Town Insolvency Act: (II of 1909), Sec. J3.— 
Proof—Adjudication order, when to be made—Procedure—Estoppel— 

- Jurisdiction in bankruptcy—Discretion—F raudulent preference. 

Under section 13 of the Presidency Towns Insolvency Act, the Court 
is bound to require proof of the debt of the petitioning creditor and 
of the act of-insoivency alleged in. the petition, or, if more than one 
act of insolvency is alleged in the petition, some orie of the alleged- 
acts of insolveency. The court shall dismiss the petition ‘il it is not 
satished with’ the proof of, the debt of the- petitioning creditor: or of 
the act or acts! of insolvency alleged in the petition, or if the debtor- 
appears and satisfies the Court that he is able to pay his debts, or 
that he has not committed an act:of insolvency or ‘that for “other 
sufficientcause, no! order ought torbe made. On ‘the other hand, if 
it is satished about the debt of the petitioning créditor and -about the 
particular act or acts of insolvency alleged in ‘the petition of the 
creditors, it shall pass an order for adjudication, unless: there are 
materials before the- Court showing that the bankruptcy proceedings 
are being used for the inequitable purpose of extortion or of exercis- 
ing improper pressure over a debtor or-are of such a mature ‘as come 
within, the category of proceedings -which are vexatious ‘or oppressive 
or constitute an abuse of‘the process of the Court. ae ae he 


The Court is to confine itself to the particular act of insolvency alleged 
in the petition. It is not incumbent on the Court tô embark upon a 
long and roving enquiry into the general financial condition of the 


t 
i os uo 


judgment-debtor, 


A creditor, who has acted in any way which would be equivalent to 
an assent, recognition or approval of a certain ;arrrangement, or who 
had taken advantage or was:willing to take advantage of an: arrange- 
ment as to payment of decretal amount by certain instalments, in’ `. 
order to realise the moneys due to him without recourse in the first 
instance being had to the attached properties being put up for sale, 
should not be allowed to turn round and proceed in bankruptcy as 
if there had been a clean slate from the start. 
- The jurisdiction in bankruptcy is entirely discretional. And in exercis- 
ing this discretion the Court is bound to look into the circumstances 


AJ 


as a whole. 


A creditor who takes legitimate steps for enforcing payment of the 
debt due to him is entitled, if his demands, are not satisfied, to 
proceed in the bankruptcy; but, on the other hand, if, “as a matter 
o fact, there are indications which show that the proceedings in 
bankruptcy and the persistence in them are spiteful, that ‘in itself 
is a sufficient cause for refusing on the petition of the creditors to 
make an adjudication order. E l E j _ 


H ‘ ° || at 1+ Wot 
Circumstances may ‘exist which would justify the Court .in refusing to- 
make an adjudication order after a tender -to petitioning creditor” of.. 
_ his debt and costs.. i ee ps 
Where there is real and tangible pressure on the part of the creditor. 
by means of attachment of the judgment-debtor’s movable properties, 
ane which pressure must exercise an appreciable influence upon the 


mind of the iudgment-debtor and thus renders his principal motive 
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INSOLWENCY—(Contd.) 


not the view to prefer, the transaction, namely, the satisfaction of the 


debt- by the judgment-debtor cannot be considered a fraudulent pre-' 
ference and cannot: be set-aside-at the -instance of any other creditor. | 


EX PARTE HARSUSDAS- BALKISSENDAS «+ oe oo nioma ra. 


INTENTION—Husband -of a -Hindu ‘female -making gift er conveying -. 


property in the. name. of -wife; See Partition -suit -. -....  « 
Ostensible-owner; See Partition suit ... -. kd NGA wate 
INTEREST, high rate’ of—Terms of mortgage—Burden of “proof;: See 
Mortgage i ii ies a Saag TA e A 
INTERPRETATION of Rules of the Bengal Electoral Rule—Doubt or 
diffculty, how, solved: ‘See Mandamus “ht mak os 
IRREGULARIT Y—Simultaneous trial; See Procedure | 





JOINT owners agreeing to a certain mode of enjoyment of joint pro- 


perty—One of the co-owners,.if can disturb that arrangement without 
the consent of others: See Co-owners , |. 


JOINT trial—Charge under Sec. 120 B read with section 302—Acquittal sg 


of none of the accused—Effect on the other accused; See Conspiracy ; 


_, to murder ads a ake su ies nd 
JUDGE, duty of—Suit heard ex parte; See Defence, striking off 


JUDGMENT—A ppellate Court—Criminal Procedure Code (Act V of 


1898), Secs 367, 424—Opinion on question of fact—Joint trial. 
Section 424 Criminal Procedure ‘Code read with section 367, lays’ down 
what the contents of a judgment of’ any appellate Court other than 
a Hish Court should be. oo eat 
Where the law follows’ an appeal, the appellant is entitled to have 
from the Court of appeal that to deal .with it an explicit opinion on 
the questions of fact involved sin the case and the Court of ‘appeal 


should take its own view of the evidence after perusing the record. — 
The judgment of the’ Court of appeal should be such that the High 
Court, as a Court of revision, might on looking into the judgment : 


be in a position to judge for itself what the case was and how the 
Court of appeal had considered’ the ev'dence as bearing: on the‘ guile 


or innocence of the individual accused before the latter’ affirmed- 


the judgment of the trial Court.: ` ' ? 


In the éase of a joint ‘trial, the judgment of an ‘appellate Court,’ 
dealing with the case of several’ accused; should show on the face ` 


of it that the case of each accused has been taken into considera- 


tion and should state reasons, as far aś may be necessary, to show | 
i f . 4 ' go a be yi : ce! = 
that the appellate ‘Court had devoted judicial attention to the case ; 


of each ‘accused. INATULLA SARKAR v. EMPEROR 


———————— Obligation t8 write—Criminal Procedtire Code (Act V | 


of 1898), section 149__Reasons for decision. 

In proceedings under section 145 of the Code of Criminal Procedure, 
the trying Magistrate should state the reasons for his decision so as 
to enable the “High Court to . determine whether he has or has not 
complied with sub-section (4) of that section and whether he has 

' directed “his mind to the consideration of the effect of the evidence 


adduced. 7 
Where in the order.passed by the trying’ Magistrate in a proceeding 


under’.section 145 of the.Code of Criminal Procedure, there was. 


foam ™ 
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JUDGMENT—(Contd.) l , an 

“nothing ‘to show. how he had approached the question or how he’ 
had considered the evidence which was before him, the High Court 
directed the case to be re-opened at the point reached on the:.date 
of the order and that after hearing the parties afresh and recording: 
a statement of reasons for his decision, the Magistrate’ should dis-' 
pose of the matter in accordance with law. "MOTAHERALI JAMA- 
DAR v. ESHAQUE . SIKDAR eee ga F tae ey 


‘final, what is; See Income tax ... . ne ska 
— , how far operates as res judicata; See Possession, suit for 
interlocutory ——Successive trials of different issues; See 











Partition suit ect Ste ia se 
_ — of appellate Court—Joint’ trial, See Judgment 

of appellate Court, nature of; See Judgment ... bs 
JUDGMENT-DEBTOR, if and when to appear and contest the applica- 


tion made by the assignee of the decree as to his right to execute 








it: See Execution bea 2 wee oe ue 
JUDICIAL character—Questions involving title of the parties; See 
Partition suit l ih 
— character—Right of parties to relief; See Partition suit 

decision—Returning officer deciding a question as to eligi- 

bility of a candidate; See Mandamus we a 
JURISDICTION—Bankruptcy—Discretion, exercise of; See Insolvency ... 
i JURISDICTION—Criminal ‘Procedure Code (Act V of 1898),. section 146 


—Competent Court—Subsequent decision of civil Court not inter 


_partes. 


{the Code of Criminal Pro- 


Certain proceedings under section 145 o 


cedure'.were instituted and those proceedings terminated by an order ` 


of the Magistrate made on the 29th March, 1922, whereby he ‘ordered 
attachment of the property in dispute, which was an underground 
colliery together with certain huts: and Workings on the surface of 
the land. Subsequently on the- 27th March, 1923, there was .a ‘de- 
cision. by the Subordinate Judge relating to a money claim put for- 
ward by some person against some members of the second party, 
as certain rights in respect of the colliery purported to be demised 
by some of the sécond party to the plaintiff in that suit had failed. 
But in deciding it the Co@rt came to a conclusion adverse to the 
rights of the members of the second party who were before it with 
regard to the ownership of the colliery which or some part thereof 

® was the subject matter of dispute in the 145 proceedings. An appli- 
cation was thereafter made by. the first party to the Magistrate for 
withdrawal of the attachment that had been effected on-the 29th 
March, 1922, and for a declaration of possession with the first party 
based on the decision of the Subordinate Judge. The Magistrate 
thereupon withdrew the attachment and gave possession to’ the first 
party : 

Held, that the Magistrate had jurisdiction to pass the order under sub- 
seclion | of section 146 of the Code of Criminal Procedure, having 
° regard’ to the decision of ‘the Subordinate Judge. ASES KUMAR 
MISRA v. KISSORI MOHAN SARKAR sa Sus se 
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JURISDICTION—Order directing summons, if can be recalled—Criminal ' 


Procedure Code (Act V of 1898), sections 202, 204, 369. 


A Magistrate has jurisdiction to rescind an order under section 204 > 


Criminal. Procedure Code directing issue of summons against an 
accused person and direct a subordinate Magistrate to hold an enquiry 
under section 202. _An order under. section 204 is not a judgment to 
which the provisions of section -359 of the Code are applicable. 
LALIT MOHAN BHATTACHARJEE v. NANI LAL SARKAR 





tion 123—Sessions Judge. 


A Sessions Judge has.power to transfer the Renting of aene under: 


section’ 123 of the Code. of Criminal Procedure to the Additional 

Sessions Judge. .BENODE BEHARI NATH v. EMPEROR 

, returning officer acting within—Eligibility of candidate 
for eleclion—High Court, intezference by; See Mandamus 

——_——-——— to vacate ‘the ex parte decree by primary E 





See Appeal, maintainability of gg 
JURY, verdict of—Misdirection of very grave CRS cise Sea Cheating a 
KARTA'S | interest in Mitdkshara joint family property, if liable—Mo:t- 

„gage by karta—Mortgagee, right of; See Mortgage 


LAND of sub- tenant, acquisition Besse: tenant given a right to construct 


pucca building—Interest non-transferable ; See Compensation 


LANDS required for street improvement—Contiguous land—City of Bom- 
bay Municipal Act, Secs. 91, 296; See Acquisition Ka 

LAND ACQUISITION ACT—Acquisition. of ‘land of sub- fant Sab. 
tenant given a right to construct pucca building—Interest non-transfer- 
able; See Compensation 


LANDLORD, if can geer Nada oea Ne aan by tenant of 
his relation to landlord; See Ejectment 


, when can re-enter—Breach of a condition ae tenancy— 


Abandonment and repudiation; See Ejectment 
LAW, question of, how to be decided; See Income-tax 


LEASE—-Permanent—Manager, Court of Wards—Description—Conditional E 


acceptance of rent-—Election—Compensation—I mprovement. 


On the 26th March, 1905 a patta, covering’ an ‘area of about 800 bhes, 
was granted to the defendants by the Generel Manager, Court of 


Wards. Before granting it he wrote a letter to the Collector propos- 


ing a setlement with the defendants for a te.m of ten years cn 
condition that they should pay a progressive rent, should construct 
embankments and maintain, them at their own expense. The Collector 
reported the proposal to ‘the Commissioner for sanction,. and the 
Commissioner accorded ` his sanction. The’ patta which was granted 
in accordance with this sanction, however, contained evclause authoris- 
ing the defendants to acqùire a right of occupancy in the land and 
giving the Court of Wards no power either to dispossess them from 
the land at will or to enhance the rent thereof without having re- 


course to law; ‘it algo stated that these ` tights. would vest in thei: | 


heirs after their demise. In a suk or ejectment by the wards under 


the guardianship of ‘the General Manager, „after the expiry of the a 


term of ten: years : 


~ 


Transfer—Criminal Procedure Code (Act V of ons sec-, 


329 


356 
302 
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Held, that the local officers were not authorised to grant a term of 
more than ten years and had no power to do so. 

That so far as the lease purported to confer permanent rights or to 
create a term exceeding ten years, it was void as against the plaintiffs, 
or voidable at their instance, for excess. 

That as the defendants undertook to construct embankments and bring 
the land under cultivation as part of their contract in congideratiori 
of the favourable terms on which the lease was granted, they were 
entitled ‘to compensation for improvement. 

That nothing turned on the description of the term as a raiyati term 
nor on the conditional acceptance of the money tendered by the 
defendants on account of rent after the termination of ten years, in 
case the defendants should succeed in securing a fresh settlement. 


That there was no election by the General Manager to treat the de- 
fendants as tenants. MUKBUSOR RAHAMAN CHOWDHURY. v. 


RAJ LAKHI DEBYA okt wee oat fea 
construction of—Description—Raiyati; See Burden of proof 
permanent, grant of, by manager, Court of Wards, if void ; 








See Burden of proof ad Jak aie aise ane 
, providing the status of raiyat—Death of grantee after expiry of 
lease—Grantee’s heirs remaining in possession—Grantor, if can prove 
grantee’s heirs under-raiyat; See Estoppel Ph l f 


LEAVE TO APPEAL—Privy Council —Criminal case—Crounds—Fit case 
Letters Patent, 1865, Cl. 4l1—Sentence, stay of—Security for costs. 

As His Majesty the King is supreme over all persons and Courts within 
his dominions, a right of appeal in all cases, civil and criminal, to 

the King in Council, exists, from the highest Court of each separate 
colony, province, state or possession, whether it be ea Court of error 

or not, except so far as the prerogative in this behalf has been ex- 





pressly surrendered. 

Criminal proceedings are, in practice, reviewed, only if it is shown 
that by a disregard of the forms of legal process, sr by some violation 
of the principles of natural justice, or otherwise, substantial and 
grave injustice has been done. 

The Judicial Committee do not, as a rule, advise His Majesty to grant 

appeals in criminal cases, except where questions of great and general 

importance, likely to occur often, are raised, and where the due and 
orderly administration of the law is ‘shown to be interrupted, or 
diverted into a new course, which might create a precedent for the 
future, and where there are no other means of preventing these con- 
sequences. Such appeals lie either by the right of grant, in pursu- 
ance of leave obtained by the appellant from the Court appealed 
from, or by reason of special leave . granted by the Judicial Com- 
mittee. The latter appeals arise, either where the Court below does 
not: possess power to grant leave to appeal, or where leave to appeal 
has been refused by the Court below; or where the leave to appeal 

e was granted on some special point and the appellant wishes to raise 
points not included in the leave to appeal. But whether leave is 
granted by the Court appealed from or by the Judicial Committee, 
the answer to the question, where the case is a fit one for appeal, 
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depends @n the same considerations; the grant of the leave to appeal 


is a step ancillary to the determination of the appeal, and the prin- 
ciples which regulate the ultimate decision of the appeal cannot be 
ignored when an application for leave is examined, l 
Where there is no provisjon like clause 41 of the Letters Patent, 1865, 
applicable, no Indian Court can grant leave to appeal to His Majesty 
in Council. In such cases, the remedy is by an application for spe- 
cial leave to His Majesty in Council. j 
The prisoner was not required to furnish hearing of appeal to His 
Majesty in Council. BARENDRA KUMAR GHOSE v. KING. 
EMPEROR 355 en ka 3 Ka i 
LEAVE to appeal to Privy Council—Certificate, if in order—Dispute re- 
lating to recurring liability—Property above appealable value; See 
Privy Council se Se sin ees sae 
LEGAL necessity—Burden of proof; See Hindu Law—Limited owner ... 
and equitable mortgages, distinction between, in India: See 
Equitable mortgages we RPA aoe st "m 
LETTERS of administration, proceeding for grant of— Withdrawal of 
pleader for the objector from tke proceeding—Contentious proceed- 
ing; See Probate dah Bie whe 
of administration, proceeding for grant of, when contentious; 
See Probate T is gp ai Pas ine 
LETTERS PATENT, Cl. (41), no provision like—Appeal to Privy Coun- 
cil in Criminal Cases—Procedure; See Leave to appeal ... age 
LIMITATION—A dverse possession—Non-payment of rent—Co-sharer land- 
lord—Sale by executor without permission of Court—Probate and 


Administration Act (V of 1881), Sec. 90. l 


The disputed lands were purchased by the predecessors of the plain- 
tiffs, owners of five -annas share in the zemindari, from a tenant, 
it was alleged, held them rent-free. The plaintiffs, as well as their 
predecessors, it was also alleged, held. them without payment of rent. 
-The tenancy was so held for more than twelve years. The contest- 
ing defendants were owners of eight annas share by purchase. In 
a suit for correction of an entry in the record-of-rights and for a 
declaration that the lands were not liable for rent: 

Held, that the possession of the tenant vendor being adverse to the 
defendants, the possession of the plaintiffs eclaiming through their 
vendor, was also adverse to the defendants. 


That the starting pofnt for the period of limitation for assessment of 
rent with regard to these lands was, at least, from the time when the 
plaintiffs or their predecessors came into possession of the lands. 

That it was necessary for the plaintiffs to prove that it was not mal 
land; it was sufficient for them to prove that the defendants were, 
at the time of the institution of the suit, debarred by lawse of time 
from instituting a suit for the assessment of rent upon the lands. 

Per Rankin, J: Where Court is dealing with a document some 35 

* years old, the mere fact that proof of consideration is not all satiş. 
factory, is by itself a slender ground for holding that the document 
known to have come into existence was entirely unreal. 

Per B. 'B. Ghose J. : A sale by an executor without the permission 
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< LIMITATION—(Contd.) l l E 
of the Court is not, having regard È section 90 sub-section (4) of the 
Probate and Administration Act, void. A stranger cannot question 
the validity of such sale on the ground of want of permission of the 
Court, nor can he attack the validity of the Kobala ori the ground 
that ‘considetation for the same wes not paid‘ to the vendor. 

A part owner carinot bring a stranger on a property belonging ‘to him- 
self and his co-owners without the consent of the other co-owners. 
If such a person is brought on the land by one‘co-owner, the others 
would be entitled to sue in ejectment such péison at once to the 
extent of their shares. SAILAJA NATH ROY OWE v. 
RAJA RESHEECASE LAW 7 ”380 

Bengal Tenancy Act (vit of 1885), Sch. Tp Art. 3 
Purchaser of non-transferable occupancy holding—Recognition by 
some of the landlords—Dispossession by landlord not recognising. 

Article 3 of ‘schedule III of the Bengal’ Tenancy, Act relates only to 
a suit brought by a raiyat or under-raiyat against his ‘landlord ‘and 
does not govern a suit .by‘a tenant against third parties who are tres- 
passers. | i 

The plaintiffs purchased a non-transferable occupancy holding. * All’ 

“the landlords other than the contesting defendant, accepted the. 

. plaintiffs as their tenants in respect of the disputed land. The con- 
testing defendant did not recognise the plaintiffs and on the ‘2nd 
February, 1914, took possession not merely of his’ own ‘share of the 
land but of the entire holding. The plaintiff instituted the present” 
suit on the 17th January, 1917 to recover possession of the éntire 
holding : 

Held, that the suit was within time and was not barred under article 3 
of schedule II of the -Bèngal’ Tenancy Act. ABDUL KADER 
SARKAR v. SHAIKH LAL MAHOMED’ ... > aun sus 58 

Limitation Act (IX of 1908), Sch.’ I Art. 1]!—Civil- Proce- 
dure’ Code (Act V of 1908) O. 21 Rr. 57,- 58, 63—Claim disallowed 
—Execution case dismissed for default—Claimant, if to bring a suit. 

Jt is nét incumbent upon a Claimant to institute a suit under article || 
schedule | of the Limitation Act to establish his title within a year’ 
after the date of the order rejecting his claim or objection under rule 
58, order 21 of the Code of Civil Procedure, when within the time 
limited by rule 63 the proptrty was released from attachment owing 
to dismissal of execution’ proceeding for decree-holder’s default under’ 

` rule 57. f e | 

Per. Page, | : The object sought by the institution of a suit under 
rule 63 order 21 of the. Code of Civil Procedure is to establish the 
right of the claimant to the property in dispute, and not merely to’ 
remove the attachment. NAJIMUNNESSA BIBI v. NACHARADDIN . 


y’ 





SARDAR a -418 
—— -—Limitation’ Act (IX of 1908), Sch. A Ari. 14. “Region 
II of 1819, Secs. 24, 31—Char land, assessment of—“ Land added’’— ns 


Procedure—The Bengal Alluvion and, Diluvion Act. (IX of 1847), . >° 
‘Secs.’ I, 3, 6—‘Any such'new map.’ a 7 
An assessment of certain additional revenue on char lands, made upon 

the basis that the lands were gained from the river by .alluvion, was 


NOL. XXXIX.] 
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LIMITAT,ON—(Contd.) 


“That itiwas not barred under article 14, schedule ' l of the Limitation . i 


La 
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= 
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approved by? the Board of Revenue on 28th Novembe er, 1912 and- on” 
15th March, 1913, a notice bearing date 20th .February, 1913, was 


served on the plaintiffs informing them of this- assessment. ‘A petition ` 
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by the plaintiffs , to review the. decision’ was rejected~on the 29th’ ii 


June, 191425 A suit was thereupon instituted-on the 29th June, 1915, 


for declaration that the disputed tract was: not ‘added land “within 


the meaning of section 6 of the Bengal Alluvion and Diluvion Act 
and that- the assessment, was consequently without jurisdiction : IN 

Held,” that section” 24 of Regulation Il of 1819 was inapplicable. 

Act and the suit was not barred by limitation. s 

Per Mookerjee: J-: Article 14, schedule I of the Limitation Act applies 
to acts or orders which need to be set aside. It has no, application 
where jmisdiction has been usurped, and the order is ultra vires. An 
order made without jurisdiction is a -nullity and- need not be set 
aside. ; | 

The effect of section | of the Becca. Alluvion and Diluvion Act is 
to destroy the vitality of such provisions of ‘Regulation I] of 1819 as 
established tribunals and prescribed rules; of procedure; these pro- 
visions include section 24 of the Regulation. 

The Bengal Alluvion-‘and Diluvion Act was framed with a view. ‘to 
substitute, in cases of assessment of alluvial lands, a simpler proce- 
dure than that embodied in Regulation Il- of 1819, which was intend“ 
ed to apply, in the main; to, resumption of lands held free of assess- 
ment, without the. sanction of the proper authorities or under illegal 
or invalid tenures. Section 3 empowers the Gdvernment to direct 
new “surveys of riparian lands. The object-of the * new "survey | 
is to ascertain the ‘changes’ that may have takehi place since the 
date of the last previous survey, that is, changes by alluvion or derelic- 

. tion. (not changes ‘by possession). Section ‘then “imposes upon the 
revenue authorities the duty to assess. what may be ‘called “added 


land,: -whenever on inspection of the new map, it appears that land an 


has beén added to an estate paying revenue directly to’ Government. 


There must consequently be a comparison between two maps, made 


at an interval of not less ‘than: ten years and each showing the 
revenue paying estate concerned. That estate must, accordingly, be 
in existence as a revenue paying estate, if not béfore, at. least on 


the date of the first of the two maps taken “as the basis for com. . 


parison. me 


The expression ‘any such new map in section 6 of the Bengal Alluvion . 


and Diluvion Act refers „to the ‘new map” made according to ‘new 


survey as contemplated in section 3. 
Section 3 of the Bengal Alluvion and Diluvion Act is all comprehensive 
in scope, and sections ‘5 and 6 both refer to all éstates paying revenue 
~ directly to Government, no matter whether they were or “were not 
in existence in 1793. . 4 


.. What is essential: to attract the application of the Act is ‘that’ there ` 


should: have been,- in the case’ of'.the estate‘ concerned, a revenue. 
survey map. This prima facie furnishes the boundaries, jas presum-’ 
ably,- though not conclusively, accurate. The revenue survey map 


pr% 
. 


- 
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- is taken as the basis of comparison but the, comparison of ¢he maps 
m is not conclusive. The comparison sets the revenue authorities in 
motion, and they may, then, on the best materials they can procure 

proceed to assess what land they deem to be assessable. l 

lt is only when on inspection of the new map it appears that land has - 
been added, that there is legislative authority for assessment of ad- 
ditional revenue. 

Per Rankin, J.: As the case came within the provisions of section 
I of the Bengal Alluvion and Diluvion Act, no measures for the 
assessment of the lands would be lawful unless taken under the 
provisions of that Act. - 


The basis of Act IX of 1847 is that with the aid of two maps the 
proprietary rights will in general be ascertainable by mere inspection. 

The only measures authorised by Act EX of 1847 relate to cases in 
which a revenue survey has previously béen completed and approv- 
-ed; and in such cases after an interval of ten years a new survey 
map be rade and new maps trepared. If when that has been 
done. it appears to the revenue authorities on inspection of such new 
map that land has been added, they are required without delay to 
assess the same with a revenue according to the rules in force. in 
assessing alluvial increments and to report their proceedings to the 
Board of Revenue whose orders thereupon shall be final. 

The actual fixing of the assessment under Act IX of 1847 is based ` 
not on a judicial decision as to liability but on an executive or ad- 
ministrative order following upon an inspection of the map. There 
is no longer a trial and a preliminary decree, and provisions de- 
signed to prevent interruption of the Proceedings by compelling. 
appeals from the “ preliminary deciee’ to be brought promptly after 
notice of such decree have no longer any operation. gun e 

“If the very special trial contemplated by Regulation I) of 1819 is never p 
held, the revenue authorities cannot claim for their decision impos- 
ing an assessment, the detailed legal incidents annexed or attributed 
‘by the Regulation to the result of such a trial on the question of 
liability. E 

The provisions of section 3] of Regulation If of 18/9 are in no way 
repeated or affected by Act IX of 1847. That section can stand 
intact though machinery clauses are repealed cuod char lands. 
PEARY LAL RAY CHAUDHURI v. SECRETARY OF STATE 
FOR INDIA IN COUNCIL aay oh ee 454 


a aa 
» compitation of—Starting point—Purchaser of tenancy 
~. œ right by co-sharer landlord—Non-payment of rent by purchaser for 

more than 12 years; See Limitation ... a “i ae 380 
» computation of—Starting point—Assessment of rent— 
Purchaser of tenancy right by co-sharer landlord—Non-payment of 








rent by purchaser for more than 12 years; See Limitation 5 380 . 
LIMITATION ACT, Sec. 28—Plaintiff not entitled to sue for possession; 
< See Oudh estates- ; : as i 295 





» Sch. L Art. 11—Claimant, if to Institute a suit— 
Order rejecting a claim: under O. 21 R. 58 C. P. C.—Property re- 
z eleased from attachment within one year from the date of order 
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rejecting the claim, for dismissal nf execution proceeding for decrec- 
holder’s default; See Limitation nae AA ae at 
» Sch. I. Art 14.—Suit for declaration that the dis- 
puted tract was not ‘added’ land—Assessment of revenue; See 
Limitation : 


tion of—Ulira vires order; See Limitation i a 
, Sch. I. Art. 44.—Alienation by unauthorised person; 

See Suit, maintainability of ae oe s 
, Sch. I. Art. 109—Time, when runs—Suspension; See 

Possession, suit for isy ER ies i rin 
— , Sch. I. Art. 183—Revivor—Notice issued under O. 21 
R. 16 C. P. C.; See Execution P na a a 
LIMITED owner, when can dispose of the inheritance, under Hindu 
l Law; See Hindu Law—Limited owner A TA eg 
LITIGANT, paty, cannot take up inconsistent positions in Court, the 
doctrine that, if: applicable to second suit growing out of first; See 
Possession, suit for ae jis a 

„ party, if can take up inconsistent positions in Court; See 





Possession, suit for ; Jan ss Sa 
in contempt of Court, position of; See Appeal,- maintain- 

ability of S cee ea a 
LITIS PENDENTIA, what constitutes; See Execution Son tas 
MAHOMEDAN Law—Representation of family; See Possession, suit for 
MANAGER, Court ‘of wards, if can grant permanent lease; See Burden 
of proof P TT sah sg z ae 
MANDAMUS—Specific Relief Act (1 of 1877), section 45--High Court, 

Jurisdiction of—Returning Officer, function of—Candidate for elec- 

tion, eligibility of. 

Per Curiam: If the Returning Officer in deciding a question as to 
the eligibility of a candidate for election, did not usurp a jurisdic- 
tion which he did not possess, nor refuse a jurisdiction which was 
vested in him, nor was actuated by any mala fides or extraneous cir- 
circumstances, the High Court cannot interfere. . 

If there be any doubt on the point of law arising on the construction 
of the Rules of the Bengal Electoral Rules as to the time or times 
to which the Returning Officer was to look in determining a candi- 
date’s eligibility, the High Court should not interfere. 

Per Sanderson, C. J.: The High Court can exercise the jurisdiction 
under section 45 of the Specific Relief Act and make such order as 
it may think fit, if it is clearly made out that the Returning Officer 
assumed a jurisdiction which he did not possess. 

Per Richardson, J.: The proviso to section 45 of the Specific Relief 
Act makes it a condition precedent to the making of an order under 
the section. 

The High Court has to consider whether it would accord with sound 
discretion to exercise the extraordinary jurisdiction of the Court to 
make an order in the nature of a mandamus—a jurisdiction intended 


to be‘the last resort. 
The power conferred on the Local Government by Rule 29 of the 


‘ 
6 


, Sch. I. Art, 14, applicability of—Jurisdiction, usufpa- ' 


194 
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°MANDAMUS—(Contd. ) nag te NG 
Bengal Electoral Rulesi. is a discretionary oné; and’ if chess be a doubt | 
~ ‘as to. the true intention of that Rule, that doubt: is to be: resolved by. 


Pi 


the Goveinor.~ git Me ARS 

The function of. the Returning Officer ‘in deciding | a question | as to: ‘the 
-, eligibility of a candidate for election is in the nature of a judicial ` 
function «and his decision: is in the nature- of a judicial decision. 

If the Returning Officer did not decide the question which, it was his 
‘duty under the Rules of the Bengal Eléctoral Rules to decide and — 
decided some other question, in the absence of other, remedy, the. 
High Court would have power not to decide anything for him but to 
make an order that he ‘should decide the question which he ought., 
to have decided. ; e Ae a A 


lt-is_ idle 0 ask for a mandamus Kn there has been no refusal to 
perform a ‘statutory duty and the question ` whether: in point of Jaw 

it was properly. performed. is in doubt. ae sh É 

The Rules themselves provide the method by which ‘questions of doubt 
or difficulty as to their interpretation are ‘to"'be ‘solved: ‘MAHARA. - 
| JAH SIR MANINDRA CHANDRA NANDI v. HON BLE PROVASH 
CHANDRA, MITTER . i oe be eg oe 

, if can be dee NG eal to eee statutory duty 
-Proper performance in doubt; See Mandamus ... 
MESNE PROFITS—Civil Procedure Code (Act V of 1908), See 2 (12), 

2 0; 29 R. 12—Wrongful possėssion—Land under attachment’ under 

e section 146. of the Code of Criminal -Procedure (Act yV” of :1898)— 
Plea of nomliability, if can: be raised in :second appeal—No `cross- 

_ appeal by the appellant in lower appellate Court—Decree non- "7?" 
existent. “faye i A MG 5 4 

Wrongful possession by (the defendant is ites ‘very essence of a claim 4 
for mesne prohts, and the very foundation of a decree therefor. 

In an action for, mesne’ profits- when the ground of -the- action is ‘the - | 
bare fact of possession, damages can- only be recovered for the time 
possession was’ ‘actually. retained. co oA j 

During the time when, the, land remained under attachment by- the. 


PAGE. 


ir 
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- 


58 


58 


operation of the order under section. 145.,of the Code of -Cr'minal.~ - - - 


Procedure and. was -ina the custody OF the Court -on behalf of -the - 
rightful owner, the. -other’ party. was riot -in posseésion- of. thev land- * 
A defendant „appellant. can,~im second appeal,- - urge’ the. plea, of non- 
liability ‘for mesne profits, although -no cross-appeal was. -preferred:-- 
by him in .the lower appellate Court; owing. to an “absence of a. 
edecree for, mesne profits. as contemplated .'by .order 20 rule 12 of 
“the Code. ol Civil Procedure, when. the -appeal » was pending ‘hear- ' 
ing in “that Court: CHHAGANMULL AGARWALLA U.. AMANA- ` 
TULLA MOHAMMAD, PRODHAN m 
MESNE profits, decree for, essential of;See Mesne ponte a 
profits, non-liability for, if can be urged in second appeal 
No cross-appeal by, the appellant in second appeal in lower appellat; 
Court—No decree . for mesne,. profits ; See Mesne -profits .. 4 
MINOR— Defect „of proper representation. in, execution proceedings ; See 
Sale, effect of ` . 
MISCONDUCT. amounting to, sakeng “et Court—Breach ae andere 
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ing given to Court pending -proceedings—Court on the faith of- 
undertaking sanctioning particular course of action or inaction; -See 
Appeal, maintainability of 217 


MORTGAGE—Lands with crops raised from time to time—Subsequent. 
mortgage ‘of lands alone—Auction-purchase subject to mortgages— 
Payment to prior mortgagee by auction-purchaser—Realisation of part 
‘by sale of crops—Sale of lands in the subsequent mortgagee’s suit— 
Proceeds—Subrogation—P riority—T ransfer of Property . Act (IV of 
1882), S. 101. . 

Where there are several ‘mortgages on a property, tne owner of the k 
property subject to the ‘mortgages may, if he pays off an earlier 
charge, treat himself as buying it and stand in the same position 
as his: vendor; in other words, he’ may keep the incumbrance alive 
for his benefit and thus come in-before a later mortgagee. This rule 
would not apply if the owner of the property had covenanted to 
pay the later mortgage debt. It is further to be presumed, that if 
there is mo indication to the contrary the owner has intended to. 
have kept aliye the previous charge if it would be for his benefit. , 

Certain lands were sold in execution of a simple money decree, sub- . 
ject to three mortgages. The second of the mortgages comprised not 
only the lands but also the crops raised thereon from time to time. 

The second mortgagee obtained a decree on his mortgage and realised 

part of the decree by actual sale of crops and the rest was dis- 
charged by the auction-purchaser. The third Mortgagee instituted a ; 
suit on his mortgage and obtained a decree; in execution of which 
he brought the properties to sale. After paying off the first mort- 
gages, there, remained a balance of about 1,300 rupees to the credit 
of the suit. On’ the question whether the appellant or the res- 
pondents were entitled to the money in. Court: ` f ; 

Held, that thë auction-purchaser and his assignees (respondents) were 
entitled to subrogation of the- rights of the second mortgagee to the 
extent they discharged his mortgage apart from the amount realised. 
by him by the sale ‘of crops., MALIREDDI AYYAREDDI v. 
ADUSUMILLI GOPALAKRISHNAYYA l he we. t 204 

——— Manager of joint family—Mitakshara school—Burden of -` 
proof—Immoral debt—Necessity—Interest. í E i 

A mortgage of the joint family Property of a Mitakshara {amily by 
its karta (or manager) unless necessity or an antecedent debt is proved, 
is void; the transactiôn itself gives to the mortgagee no rights against 
the karta’s’interest in the joint family property. ` Í 

The burden of proof lies upon the person who alleges that the’ debt | 
was contracted. for immoral purposes. ` ce a 

It is incumbent on those who support a mortgage made by the 
manager of a joint Hindu family_ to show not only that there was 
necessity to borrow, but that, it was not ‘unreasonable to borrow at 
.some such high rate and upon some such terms, and if it is not 
shown that there was necessity to borrow at the rate and upon the 
terms contained in the mortgage that rate and those terms cannot 

_ stand. $ 

Where there was, necessity, and in virtue of that necessity authority 
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ka to borrow upon reasonable commercial terms,. the mortgage stands’ 


as good security to that extent, but all terms of the mortgage in 
excess of this necessity are outside the scope of the authority. 
MANNA LAL v. KARU SINGH 2 a 
of Mitakshara joint family property i its karta- Kara's 
interest in property, if liable—Mortgagee, right of; See Mortgage ... 
of Mitakshara joint family property by its karta, when 
valid; See Mortgage a 
MORTGAGEE, right ate | A of Mitakshara n faintly es: 
by its karta—Karta’s interest in property, if liable; See Mortgage 
MORTGAGOR’S liability—Necessity—Terms of mortgage in excess of 
necessity, how far binding; See Mortgage 
MURDER—Motive, absence of—Offence committed by habitual Ganja 
smoker—Penal Code (Act XLV of 1860), Secs 302, 84, 85, 86—- 


Capital sentence. 


The accused, a habitual Ganja smoker, was found to have committed 
an offence under section 302 of the Indian Penal Code, without any 


motive for doing the act. No plea under section 84 of the Indian . 


Penal Code was taken: 
Held, that it should be inferred that the accused at the time when he 


committed ‘the murder, was suffering from some severe mental de- . 


* rangement and that he was not responsible for the act which he 
committed. 

That having regard to the evidence on the record, this was not a case 
which came under section 84 or section 85 of the Indian Penal Code; 
it came under section 86. 


That in such a case capital sentence should not be passed. AMRITA, 

alias TINCOWRI DHOPA v. EMPEROR _... ah eas = 

NON-DIRECTION—Charge—Penal Code’ {Act XLV of 1860), Secs. 
103, 304. 

A non-direction in the charge to the jury with regard to the right of 
the accused under section 103 of the Penal Code, is bad in law and 
vitiates the trial BASERUDDI SHEIKH v. KING-EMPEROR 

NOTICE—Equitable mortgagee to require production of title deeds— 
Prior mortgage; See Equitable mortgage 


Priority—Eguitable mortgage to secure further advances with- 
out expressing: :a. maximum—Second mortgage: See Equitable 


mortgage x 6 wee 
OBSTRUCTING oblit sfe Wr E A no name of the 
person to be arrested; See Warrant ... Sa: wie 


OCCUPANCY holding, non-transferable, purchaser of, suing some of 
co-sharer landlords, who did not recognise him; for possession of the 
holding; See Limitation ae ais 

holding, non-transferable, sale A eee in possession 
he of part of the holding-—Transferee, if be ejected; See Ejectment ... 

ORDER—Appellate Court—Non-contesting defendant not made party— 


Order putting the non-contesting defendant on the record; See ` 


e Revision is 
, if can be ame socat a person, Phou E IN oppor- 


. 256 


256 


256 


256 


256 


34 


525 


- 186 


186 


452 


581 


356 


367 
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ORDER—{Contd.) l 

* tunity to be ‘heard; See Defence, striking off ... ar oe 279 
for examination of witnesses on commission, when passed in 

the exercise of judicial discretion; See Commission sh es 598 
made in suit, effect of—Retrial, if can be had, in the course 

of game litigation; See . Appeal i er oa 5 251 
made without jurisdiction, if requires setting aside; See 

Limitation si Jhi a A 454 


OUDH ESTATES—Notice of eye a ere of Fe err Ka 
right—Cancellation of notice—Continuance of possession—Adverse 
possession—I.imitation—Oudh Rent Act (XXII of 1886), sections 54, 
55, 141—Limitation A-t (IX of 1908), section 28. 

Notice of ejectment by the appellant was challenged by the respondent 
alleging that he had an under-proprietary right in the lands. The 
notice was cancelled by the Revenue Court in 1893, Later in 1910, | 
‘the appellant sued the respondent for arrears of rent, claiming inter- 
est as from a tenant. The objection of the respondent that he was 
not liable for interest on the ground of his having under-proprietary 
right, was disallowed and the appellant was granted ‘a decree for 
the whole claim. Possession continued and payments of dues were 
made as before: 


Held, that the unfounded assertion of a proprietary right in the Revenue 
Court which had no jurisdiction to determine proprietary rights in 
the land, cannot, by the mere lapse of six or twelve years, convert 
what was an occupancy or tenant title into that of an under-proprietor. 

Held also, that it is not necessary for either party to institute a de- 
claratory suit if they are content that possession should remain on the 
same footing as before the assertion of right. 

Section 28 of the Indian ‘Limitation Act has no application to the 
present case as the appellant is not erititled’ to sue for possession. 


RAJA MOHAMMAD MUTAZ ALI KHAN v. MOHAN SINGH. . 297 
OUSTER of Tenant—Settlement of land by Government—Receipt of 
malikana by landlord without protest; See Dispossession — 287 


OWNER, part, bringing a stranger on property belonging to himself aa 
his co-owners without the consent of the other co-owners—Remedy 


of other co-owners; See Limitation : 380 

, part, if can bring a stranger on pipe A PAE A to himself 

and his co-owners without the consent of the other co-owners; 
See Limitation ... e Gai 380 
PARDANASHIN kd- re ikana WA of; See Partition suit ... 140 
n 


PART owner, bringing a stranger on property belonging to himself and - 
his co-owners without the consent of the other co-owners—Remedy 
of other co-owners; See Limitation ..7 ne 380 
owner, if can bring a stranger on property belonging to himself 
and his co-owners without the consent of the other co-owners; Sce 


Limitation 380 
PATHWAY, ase Soera Ase if to be ‘crowed: See Village 

pathway wee ie wah 347 
PARTITION—Agreement for separate enjoyment of joint propery: See 

Co-owners see sak sê ee TE oa 414 
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PARTITION SUIT—Presumption—Property standing in the name’ ef 
Hindu female—Burden of. proof—Sham transaction—Decision to rest 
on what—Test—Inconsistent pleadings—Doctrine of advancement— 
Decree in partition suit, effect of—Title and rights of ‘parties—Suc- 
cessive trials of different issues. : 

There is no presumption that a property standing in the name of a 
Hindu female, who is a member of a joint Hindu family, belongs 
to the joint family and is not: her stridhan property. 


The person who impugns the apparent character of a transaction must 
not rely however solely on probabilities. He ‘must show -something `,- 
definite to establish that it is a sham transaction, on the principle that 
the burden of proof lies upon the person, who claims contiary ‘to 

- the tenor of a deed and alleges. that the apparent -is not the real state 
of things. The decision of the Court should rest -not upon suspicion but. 
upon legal grounds established by legal testimony.: The most im- 
portant test to be applied in -these cases is the source whence ‘the 
consideration comes. KN 


In the case of a pardanashin lady, her estate might, in the normal 
course of events, be looked:after by her husband or her sons. 

Whether the husband of a Hindu female intended to make a gift of 
the properties to her or took the conveyance in her name so as to 
make her only the ostensible owner, is largely a question of, intention. 

The doctrine oi advancement in favour of wife or child does, not apply 
in India. But the relationship is a circumstance which is taken into 
consideration in India in determining whether the transaction ‘is 


benami or not. 


The. Code of Civil Procedure- does..not prohibit inconsistent ‘pleadings ae 
and there is nothing to prevent either ‘party from setting up two or 
more inconsistent sets of material facts and ‘claiming relief thereunder 
in the affirmative. But the litigant who avails himself of the rights 
to press inconsistent cases before the Court and “endeavoiirs to es- 
tablish both the alternatives by contradictory oral testimony, places: 
himself in peril and may find himself entangled in inextricable 
difficulty. 

All the- joint properties which belong to the family, must be included 
in a partition suit. But, if by mistake, fraud or like reason, or by 
consent of co-owners acting innocently and fairly, a partition of a 
portion only of their estate hab been’ made, whether’ by order 
of the Court or otherwise, there is no reason why tlee Court should 
not subsequently grant a division of the remainder at the ‘instance 
of one or more of the co-owners. The effect of ą decree in a partition 
suit leaves untouched the joint title and possession of the parties in 

` the remainder. l s 

All questions involving’ the title of the ‘parties and their right to any 
relief within the issues, are judicial in character, and must be ‘de-_ 
termined by the Court, such determination to be made ordinarily by. 
the Court and incorporated in the interlocutory decree before any. * 
partition is made or directed. Ena 


` 


l The Court has ample authority to direçt successive trials of diferent 
issues and even to record interlocutory judgments thereon, to be made 
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PARTITION SUIT—(Contd.) ; 7 
-. " the basis “of the final judgment at the conclusion of the trial of the . 
whole case. - BHUBAN MOHINI DASI v. KUMUDBALA DAS ... 140 
suit, decree in, effect off; See Partition suit xs A. 140 


suit, what properties should be included in; See Partition 

suit aon ian oe : 
PARTNERS—Persons working together 

intending to become members of the company after its formation; 

See Partnership, os adi ‘ng ies ea. 537 
PARTNERSHIP—Persons working to form a company—Contract Act 

(IX of 1572), Sec. 239—Promoters—Partners in promoting—A greement 

—Result of second suit depending on first—Attempt to resile from 

agreement. i 


to form a company—Persons 


When there was no intention, before a company was formed, to carry 
on business and to share profits thereof, there was no partnership. 
Persons, who are working together to form a company, although they 
"may intend to become members of the company after its formation, 
are not partners, if this be the only relation between them. 
Per Mookerjee, J : Promoters may become in fact: partners, by actually 
carrying on, as incidental to the work of forming a corporation, a 
- business enterprise; in such an event, it is the carrying on of such 
business, not the combination to effect an incorporation, that makes 
them partners. | 


Promoters may become partners in the business of promoting; that is, 
if they ‘engage in creating successive corporations as an occupation, ` 
putting their profits-in a common fund, they may be said to have 
made promotion and incorporation a business and are partners in im 
that business. l 


The parties came to an agreement that the first suit should be tried, 
that the second suit, the subject matter of which was in essence iden- 
tical, should not be” tried, save the precise amount the plaintiff in 
the first suit would have to pay in the event of the first being decided 
against him, but that the result thereof should follow that of the. 
first suit, that it should be put on the cause list for the day in order, 
to be decreed accordingly. The Judge expressly stated that there 
was but one issue for trial in the suit and the’ counsel for the plaintiff 
consented to it. After the decision of. the first suit, the counsel for 
the defendant in the second suit represented to the learned Judge: 
that the agreement made prior to the trial and mentioned to him’ 
was one which did not bind the defendant in. the second suit : 

Held, that the plaintiff} in the first suit, who. was. defendant in. the 

"'* second suit, could not resile from the agreement. WILLIAM ROWE 
RAE v. LEWIS PUGH EVANS PUGH a ee on 537 


PARTNERSHIP, dissolution of—One of two partners preferring ‘a claim 
to attachment—Consenting to a release of other partner's share— 
Consenting to sale of other partner's share in execution of money 


. decree—Declaration; See Rateable distribution... oe baits 439 
PENAL CODE, Sec. 30—'Valuable security —Decree; See Cheating ... 122 
, sec. 103, right of accused under—Non-direction in a 
charge to jury, effect of; See- Non-direction ... we ser 525 
z (J 
> e 
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PENAL CODE, Sec. 120P, offence uneer—Element; See Conspiracy to® 
murder F EA " 
ae. 147, 341, 353, Sientes Saco ee all Piotedue” 

Code, Sec. "476, applicability of; See Prosecution K 
, Sec. 154-Knowledge on the part of the owner or 
occupier of land of the acts or intentions of agent; See Criminal 
proceeding f i een = de ; 556 
, Sec. 186—Process issued to a place outside Court's juris- 

diction Okee See Prosecution 

, secs. 302, 84, 85, 86—Capital ` ANTEE AN com- 


mitted by habitual Ganja smoker—No, motive—Inference; See Murder 
, Secs. 302, -100° and 364, trial under—Jury silent as 


to offence under Sec. 302 I. P. C.—Retrial; See Conspiracy to murder 


» Sec. 4]15—Deception to cause or likely to cause damage 
or harm; See Cheating 


, Sec. 415, scope of; See Cheating |.. : 

, Sec. 420—Delivery of property—Decree; Sei Cheating 

, Sec. 420—Elements; See Cheating 

; Sec. 420—'Valuable security’—Copy. of ae See 
Cheating ka sag a Bo. gags Bie = 

PERMANENT ANG grant of, by manager, Court of Wards, if void; 
See Burden of proof re 


tenancy created before the passing of the Transfer of 
Property Act, for the purpose of habitation—No pucca building 
erected—Document not conferring right to transfer—No local custom; 
See Transferability 
PERSONS intending to become anakan of the company after its oe 
tion—Persons working together to form a company—Partners ; See 
Partnership 


PLAINT, if admissible in evidence—Rent ‘suit—Statement by superior 
landlord; See Possession, suit for ... ces ae E 
PLAINTIFF, duty of—Defendant absent; See Defence, striking off 
—— ~ , when may be dismissed from suit; See Revision f 
PLAINTIFF'S success depends on what—Weakness of defendant’ s title: 


“See Possession, suit for 


PLEADER, for the objector, idiw of, effect E for 
-grant of probate or letters of administration ; See -Probate 
PLEADINGS, inconsistent, if can be set up; See Partitign suit 
POSSESSION—Land under attachment by order under section 146 of 
the Code. of Criminal Procedure—Land in Court’ s custody ; ee 
Mesne profits wate awe ve wa 7 
, suit for—Plaintiff, to prove itle Weakness of defen- 
dant’s.title—Statement as to. age. of witness in the head of deposition 
—_Amalnama, if admissible in evidence—Registration Act (XVI of 
1908), Secs. 3, 17 (2) (V), 49 (c)—Transaction affecting immovable 
" property—Pluint—Statement by superior landlord, admissibility of— 
Mahomedan law—Representation—Claim fot recovery of purchase 
money—Civil Procedure Code (Act V of 1908), O. 2 R. 2, 
The plaintiff is to succeed on the strength of his own title and is not 
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f POSSESSION_(C ontd.) 
assisted by any weakness, real or apparent, in the case for the 
defendant. 
Statements of ages of witnesses at the head of depositions, do not 
furnish evidence on the subject. . 


An amalnama, being neither a lease, nor an agreement to lease, within 
the meaning of section 3 of the Registration Act, is admissible in 
evidence without registration, 

Apart from section 17 (2) (V) of the Registration Act, an amalnama 
authorising a grantee to take possession and intended to be followed 
by a formal kabuliat, even if deemed compulsorily registrable, is 
inadmissible under section 49 (c) of the Registration Act, as evi- 
dence of a transaction ‘affecting’ immovable Property comprised 
therein. ` 

When the conditions prescribed by section 32 of the Evidence Act, 
do not exist, a plaint filed in a rent suit is not admissible to prove 

-~ a statement made by the superior landlord. 
In Mahomedan law, there is no representation of the family as under 

the Hindu law. 

A claim for recovery of purchase money from the vendor in case he 
has no title to the property, thé possession of which is sued for, can 
be made the basis of a separate suit and order 2 rule 2 of the Code 
of Civil Procedure is no bar. In any event, the claim can, with the 
leave of the Court, be reserved for investigation in another suit. 
LAKSHAN CHANDRA MANDAL v. TAKIM DHALI ... es 

——— , suit for—Registration Act (XVI of 1908), sections 47, 

49, 77—Res judicata—Finding essential to sustain judgment—Incon- 
sistent positions, if can be taken up—Second suit growing out of 
first—Limitation Act (IX of 1008), Sch. I. Art. 109—Right, suspen- 

- sion of—Cause of action, when accrues—Claim for possession and 

mesne profits, if can be joined in a suit for registration of docu- 

ment—Receiver, possession of. 


Although the scope of enquiry in a suit under section 77 of the Indian 
Registration Act may be of a restricted character, the doctrine. of 
res judicata is not excluded from full operation. 


A judgment operates by way of estoppel as regards all the findings 
which are essential to‘sustain the judgment, though not as regards 
findings which: did not form the basis of fhe decision or were in 
conflict therewith. | | 


A party litigant cannot be permitted to assume inconsistent positions in 
Court, to play fast and loose, to blow hot and cold, to approbate 
and reprobate, to the detriment of his opponent. This doctrine ap- 
plies not only to the successive stages of the same suit, but also to 
another suit other than the one in which the position was taken up, 
provided that the second suit grows out of the judgment in the first. 

Ordinarily limitation runs from the earliest time at which an action can 

. be brought and after time has commenced to run there may be 
a revival of a right to sue, when a previous satisfaction of the 
claim is nullified with the result that the right to sue which had been 
suspended, is re-animated. 

Time runs when the cause of action eccrues and a cause of action 


90 
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POSSESSION—{Contd.) ; i i hi 
e accrues when there is in existence a person who can sue and another 


who can be sued, and when all the facts have happened which are - 


material to be proved to entitle the plaintiff to succeed. The cause - 
of action accrues.when and only when the, aggrieved party has the 
right to apply to the proper tribunal for relief. ps 


The true test. to determine when a cause of action has gak is to: ` 


ascertain the time when plaintiff could have maintained his action 
to a successful result. i ' 

Leases were executed on the 17th January, 1913, but were registered 
on the 22nd June, 1918. In a suit for possession and mesne profits : 

Held, that though by virtue of sections 47 and 49 of the Indian Re: 
gistration Act, the title of the plaintiff related back to. the 17th 
January, 1913, put as his right was kept in a state of suspended ani- 
mation from the 17th January, 1913 to the 22nd June, 1918 solely: by 
reason of the unfounded opposition of the defendant, time ran against 
the plaintiff from the 22nd June, 1918. 


No claim for possession and mesne profits can be joined with a prayer 


to enforce registration of a document in a suit under section 77 òf - 


the Indian Registration Act. 


Where a Court hes appointed a receiver and the receiver is in pos- : 


session, his possession is the possession of the Court, and the -pos- 
session of the Court by its-receiver is the possession of all. parties to 
the action according to their titles. The property .passes into legal 
custody as the receiver is in-the position of stake ‘holder, and such 
custody is for the benefit: of . thë true owner, gaa 
NARAYAN ROY v. JOGES CHANDRA DE. ig 
PREROGATIVE TR a of. sonsa to ‘King - in Council See Leave to 
appeal ; 


PRESIDENCY TOWNS INSOLVENCY ACT, She: 13—Court, when can :.. 


pass order for adjudication; See Insolvency ` 
, Sec. 13—Court’s duty—Proof: See bana : 


PRESUMPTION—Bengal Tenancy Act (VIII of 1889), Sec. 50 (2)—Pur-. ... 


chaser from tenant—Change in tenancy—Alteration in rent .., . 


A purchaser from a tenant produced three dakhilas.for 1299, 131. and l 


1323 in support of his contention that the tenancy was makarrari, the 
‘tenant, rent and quantity of land mentioned in exch of them, being, 


the same : e 


Held, that in the absence of anything to show. that. there. was any, 


change in the tenancy or that during the intervening @eriods there 
was any alteration in the rent, the tenant as well as his vendee were 


entitled to the presumpt‘on arising under sectiog 50 clause (2) of - 


the Bengal Tenancy Act. PARAN CHANDRA SOW v. KANTA .- 


MOHAN MULLICK 


Property standing in ‘hes name of a Hindu female 
Joint family; See Partition suit ee ae 
irrebuttable—Copyright, A of, not 7 issue; 
See Copyright £ 
PRINCIPAL, liability SIM a bp pain by feet cal. if “to be ee 
the benefit of principal—Contract Act (IX of 1872), Sec. 238. 
A praal is liable for the loss occasioned to person’s goods by reason . 
of the goods having been misappropriated by his agent. ig 


hal tah) 





437 
140 - 


134, 
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PRINCIPAL—(@ontd.) 

Under section 238 uf the Indian Contract Act, to render the principal“: 
liable, fraud need not be committed for the benefit of the principal. 
DINABANDHU SAHA v. ABDUL LATIF MOLLA a on 290 

PRIORITY; See Equitable mortgage _... sits Saar. ak aes 186 
PRIVY Council—A ppeal—Competency—Dispute relating to Aa 
liability—Certificate—Bengal Tenancy Act, (VIII of 1885), S. 12— 
Patnidar’s suit for rent against dar patnidars.—Registered transfer of 
tenure by some— Liability for rent. 2% 

A certificate granting leave to appeal to the Privy Council is in order: 
where the subject-matter in dispute relates to a recurring liability. 
and is in respect of a property above the appealable value. 

Under S. 12 of the Bengal Tenancy Act, a transfer of a permanent % 
tenure is complete as soon as the document of transfer is registered n; ; 

and the transferors are no longer liable to the. superior tenure-. | 


holder for rent. SURAPATI ROY ov. RAM NARAYAN, 
MUKER]I ii n. we 4 a 

Council, appeal to, certificate grating leave, if in order—Dispute 
relating to recurring liability—Property above appealable value; See 
Privy Couricil sige Ah ian o Ndi aids 26 

Council, appeal to, in Criminal cases—No provision like Cl. (41) 
of the Letters Patent; See Leave. to appeal ... _ ve ats | 
— Council, appeal to, in Criminal Cases, when lies; See Leave 


26 





to appeal Si hs nda gat Ay Si 1 
Council, pending appeal to, execution of sentence staged; Seé 
~ Leave to appeal a A sai re a 1 





Council, right of appeal to; See Income tax o ee. a 16 
Council's power to admit further evidence; See Procedure... 318 
PROBATE—Probate and Administration Act (V of 1881), Secs: 73, 83— 
Contentious proczeding—Withdrawal of pleader for the objector, 
effect of-—Probate in common form—Probate, in solemn form. 

A proceeding for a grant of probate or letters of administration is 
contentious when there is an appearance. with a view to oppose it. 
The withdrawal ol the pleader for the:objector. from the proceeding. 
does not transform it into a non-contentious one. The withdrawal 
of the pleader dees not mean the withdrawal of the opposition to 
the grant. < š | _ 

The effect of the withdrawal of a pleader for the objector is not to 
convert the contentieus proceeding which assumed the character of, 
a suit, into a non-contentious proceeding but to make the suit an, 
undefended suit: In such,a case, ‘that is, when-the -pleader for the 
objector withdraws, probate cannot be granted ‘in common -form. 

A probate in common form is issued where the validity of the will is 
not contested ‘or questioned. The. executor proves the will either ` 
before the District, Judge, or the District Delegate competent to grant 
it, in the absence of the- parties interested, upon his oath or ‘upon . 
«such further evidence as may be required. a 

Probate in “solemn form 'is -obtained by the executor in an action: in 
which the persons prejudiced by it have been made parties and the j 
Court tpon hearing the evidence pronounces for the validity of the: 


will. PHANINDRA CHANDRA v. NAGENDRA CHANDRA. n . 969 


672 THE CALCUTTA: LAW JOURNAL. [VoL. XXXIX. 


PAGE. 
PROBATE, grant of—Form—Contentious ` proceeding—Withd»awal- “of : 
pleader for the objector from the proceeding; See Probate Se 569 
, proceeding fo. grant of—Withdrawal of pleader for the ob- 
‘ jector from the proceeding—Contentious proceeding; See Probate ... 569 
, proceeding for grant of, when contentious; See Probate ... 569 
in common form, when issues; See Probate ... ae 569 


. in solemn form when is obtained by executor; See Probate 


. PROBATE AND ADMINISTRATION ACT, Sec. 90 (4)—Sale by exe- 

cutor without permission of Court, if void; See Limitation oa 380 
PROCEDURE—Additional  evidence—Appellate | Court—Jurisdiction— 

Right of suitors—Civil Procedure Code ae V of es O. ALI, 

R. 27—-Privy Council practice. 


Under order XLI R. 27, the jurisdiction of an agate Court to ad- 
mit additional evidence is not limited to cases where the ‘Court itself 
discovers some lacuna or defect and requires evidence to enable it 
to pronounce. judgment. A suitor is entitled for any ‘“‘substantial 
cause’ to apply to the Court for the admission of further evidence 
and Court has a discretion in the matter. 


The Judicial Committee has unrestricted powers to admit further evi- 
dence for the non-produttion of which at the initial stage sufficient 
ground has been made out. 


Rules of procedure are not made for the purpose of hindering’ justice. 
RAJA INDRAJIT PRATAP BAHADUR SAHI v. AMAR SINGH 318 
No provision like clause 41 of the Letters Patent—Ap- . 
peal to Privy Council in Criminal cases; See Leave to appeal . ... | 


Reasonableness of apprehension; See Transfer £ 330 
Returning officer not deciding question which it was his 

. duty render the Rules of the Bengal Electoral Rules to decider; 

vee 58 


See Mandamus oe aa 


PROCEDURE—Simultaneous trial—I rendani 


On account of fight between the petitioner (G) and his men on one side 
and P and others on the other side (opposite party), criminal cases 
were instituted. M. cousin of P, also instituted a criminal case against 
G for fighting. Evidence were adduted by G and P respectively 
in their own cases. The hearing of the two cases was‘taken up simul- 
taneously and ihe evidence adduced in one case was considered in | 
dealing with the case brought by the other party. 'G’s case was 
dismissed under section 203 of the Code of Criminal Procedure. In 
P’s case the charge was framed, and'in Ms case, seven prosecution 
witnesses were examined : 


Held, that the procedure followed was irregular. 

That the two caszs should not have been heard at one and the same 
time. That the Court was wrong jn considering the evidence in one 
“case for the purpose of coming to a conclusion in the other. 


That G's. case should be kept pending. That the order passd in G's 


case under ` section 203 of the Code of Criminal Procedure should 


be set aside. 
That P's case should be taken up first and after that orders eda be 
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-PROCEDYRE—(Contd ) l 
* passed in °G's case. GARIBULLA AKANDA v. SARDAR 
AKANDA te a ace waa is sae 


, rules of; See Procedure PN R 


PROCEEDING for grant of probate c or letters gi administration, when 
_ contentious; See Probate ... P 
PROMOTERS, when become partners; ‘Ses Pas cuits a 
PROSECUTION—Obstructing public officer in discharge of his duties-- 
Attachment process issued to a place beyond jurisdiction—Penal Code 
(Act XLV of 1860), Secs. 186, 341, 353, 147—Criminal Procedure 
Code (Act V of 1908), Sec. 476. f ` 


The process server of the Munsif', Cont at Ranaghat was resisted “by 
the petitioner jidgment-debtor Sarbeswar and other petitioners in 
executing a process of attachment of moveables in execution case. 
The judgment-debtor was described in the execution case as a resident 
of K. within the jurisdiction of the Munsif of Ranaghat. The attach- 
ment “process was on the decree holder's application issued for 
service at his present residence at J within the jurisdiction of the 
Court cf 24-Purgannahs. The proceys server and the identifier were 
beaten and tied behind their backs with sone by the petitionecs. 
The Munsif of Ranaghat after he!ding judicial enquiry decided that 
the petitioners were’ guilty under sections 186, 353, 341 and 147 of 
the Indian Penal Code and requested the Sub Divisional Magistrate 
of Ranaghat to prosecute them under those sections. On revision : 


Held, that the judgment-debtor could not be guilty under section 186 
of the Indian Penal Code, as the’ attachment process was not issued 
to the place within the jurisdiction of the Munsif of Ranaghat.. 

That as regards offences under sections 353, 341 and 147 of the Indian 
Penal Code, section 476 of the Code of Criminal Procedure did not 
apply. They were offences in regard to which the officer of the 
Court and the servant’ of the decree-holder might institute proceed- 
ings direct without the intervention of the Civil Court. SARBESWAR 
NATH NATH v. EMPEROR ae Ped eee 

| if to prove negative; See Conspiracy 

PROVINCIAL SMALL CAUSE COURTS ACT, Sch. II. Arts. 4; 11— 

Suit for realisation of money due under an EE E 
to pay for sheba of Idol on sale; See Appeal ¢.. 

PURCHASER of non-transferable occupancy holding seeing some al 

co-sharer landlords, “who did not recognise him, for possession of the 





holding; See Limitation a . E 
RAILWAY administration; iff can reserve KNA KN, for any parti- 
cular class of passenger ; See Railway Company. 
RAILWAY COMPANY—Power to reserve compartment for here hae 
— Indian Railways Act (IX of WA; Secs.: 42 (2), 64, 109— 
‘ Passenger Undue preference. 
Per curiam: A railway administration can ‘reserve “accommodation for 
any particular class of passenger. 
The . expression ' passenger " in section 
Act, includes a ‘class of passenger, ‘as also * 
Per Suhrawardy, J.: Under particular circumstances, reservation of a 


‘109 st the Indian Railways 


a possible traveller.’ 


33 
“151. 


532 


58] 
107 
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RAILWAY COMPANY—(Contd.) | ; 
j compartment for a class of passengers or intending passengers withoft 
es _ remuneration- may amount to undue preference within the meaning 

`of section 42 (2) of the Indian Railways Act. i 

The departmental rule enabling the railway company to reserve à com- 
partment for a class of ordinary passengers may be a violation of 

< + the term of section 42 (2) of the Indian Railways Act in certain cir- 
cumstances but the company has a general power to regulate ‘its 
passengers ‘so long as it does not bring itself within that section. 

“Per Cuming, J.: A railway company has an absolute right to regulate 
its own trafic in its own way, its own interest being the best security 
that its strict legal rights‘to do so, will not be abused, so long as 
it does. not contravene any express provision of the law. 

Jt is one of the duties of the company to see to the comfort and 
‘convenience of its passengers and in making a reservation for a class 
of passengers it must be supposed to have acted as it is entitled to do 
on one or other, of those motives: 


The railway company have not by making reservation of one com- 
partment for Europeans shown. undue preference to any passenger 
or class of passengers. l 
What is or is not undue preference depends on the ‘facts of each 
particular case. BHUPENDRA KUMAR DUTTA v. EMPEROR .. 107 
traffic and arrange for the accommodation and convenience of its 
—~—— c ; power of: See Railway Company ... ani 107 
RATEABLE DISTRIBUTION—Apflication, if maintainable—Order, if 
' appealable—Civil Procedure Code (Act V of 1908), Secs.'47, 73— 
Partnership ‘property—Dissolution—Deċlaration—Contract ‘Act (IX of 
1872), Sec. 2625 ` si NG. . I 
J. and B. were partners in a certain property. D. and R, brought a 
suit for-money against U. and B. In that suit a decree was obtained 
against U. and A., son of B, who died pending suit. In execution 
of that decree, ‘certain immovable properties’ belonging to’ the 
partnership were attached. J put in a claim’ and prayed for a 
release of the half share from attachment. To this A: agreed on 
the undeistanding that his half share should be allowed to be sold 
in execution of the decree. Order to that effect was passed and a 
sale of attached property was ordered. ` - maye 


Subsequently S obtained a de€ree against J and A in respect of monies 
due from the partnership and attached all the movables, a half share 
_of which has ‘already been attached and the movables were sold. 
eD and R then prayed for rateable distribution of thé sale proceeds of ` 
the share of A as between themselves and S°* S at first objected 
but subsequently agreed to the rateable distribution. T ‘afterwards 
put in a petition objecting to the rateable distribution. ` The primary 
Court disallowing the objection of J, ordered rateable distribution,” - 
On appeal by J, the lower appellate Court ordered the ‘whole of the’ 
° sale proceeds to be paid to S.’ On second appeal : eee ms ar 
Held, (per Walmsley, J.) that the appeal to the lower appellate. Court- © : 
was not maintainable, as though’ there was a question between Jard- 
°. & relating to’ the discharge of S's decree, it was not one between 


ttre, - 
ane 


` 
wage wy a E 
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RATEABLE DISTRIBUTION—(Contd.) | 


J dnd S and section 47 of the Code of Civil Procedure was “not ap- . 


Plicable. An element of identity is a necessary ingredient in pro- 
ceedings under section 47: f - ; 
Per M: N»: Mukerji, j.: The appeal lay to the lower ‘appellate. Court 


under section 47 of the Code of Civil Procedure, .as between S on : 4 


the one hand and the Judgment-debtors J and A on the other, a 


question was decided by the primary Court, on the application of D- 


and R, as to-what extent the decree under execution was to be 
satisfied. ihi are = 


Per curiam: An order under section 73 of the Code of Civil Proce- 


dure is not appealable unless it also comes under section 47 and od 


+ 


Ssatishes all the requirements thereof. In ‘order to be appealable the 


order to be appealable the order should decide a juestion arising 


between the decree-holder on the one hand and the judgment-debtor 


on the other. 





The petition of J preferring a -claim to a half share and consenting to, 


a release of his half share only, and agreeing to the sale of the half, 


share A in execution of the decree for the personal debts of, A's 
father, amounted to a declaration that the partnership had ceased and 
had the effect of divesting the said half share of the movables of its 


character as partnership property, and to such property the provi- ` 


sions of section 262 of the Contract Act, would no longer apply. ` 
The application for rateable distribution was maintainable. DWARKA. 
DAS MARWARI v. JADAB CHANDRA GANGULY . = 


7 439 


RECEIVER—Property, possession of, nature of; See Possession, suje ` 


for ig e ee o. he ae 
‚` appointment of—Time, ‘lapse of; See Insolvency ; 
—-———. , possession of, is possession of Court—Possession’ nf 
parties; See Possession, suit for at ate TE : 
RE-ENTRY—Break of a condition of tenancy—Abandonment and te 
pudiation ; See Ejectment ... ` as Ta í 
—— , law of—Principle; See Ejectment ... uae Me 
REGISTRATION ACT, Sec. 3.—Amalnama—Lease—Agreement to 
lease; See Possession, suit’ for ae on ae she 
— ", Sec. 49 (e}— Affecting immovable property ’ 
—Amalnama authorising grantee to take possession and to be follow- 

a ed by a formal Kabuliat; See Possession, suit for l 








- °. Sec. 77—Claim for possession and mesne 
profits, if can be joined; See Possession, suit for : ; wr 
= - — , Sece 77—Res judicata, doctrine of, if applicable; 
See Possession, suit for . ah five E” “as 
REGULATION VIII of 1793, Sec. 5, cl (3)}Talukdar—Taluks formed’ long 
before zemindari and before 1793—Rent. of such taluk, if can be en- 


- hanced; See Rent 








, Sec. 48 l ao Semin ye, 
. VII of 1799, Sec. 15 cl: (8) -- 








effect of; See Limitation- or 





BS es Peele ML 
—II of 1819, special trial contemplated by, never held, E 


ki een eer? a.a ' - g sira 
; Sec. 24, -applicability—Suit for declaration that , 


40 
432 


40 


356 
356 


REGULATION I 1819—(Contd, ) l 
"the disputed tract was not ‘added’ land—Assortment. of reventié: 
‘See Limitation ... agi or ka a 
a , Sec. 31—Effect on, by the passing of Act IK 
of 1847; See Limitation ... wi 
VIII of 1819, Secs. 14, 15 


RELIEF, consequential—Prayers: for injunction and for ‘confirmation of 
possession; See Court-fee ... i 
, omission to pray for Sabrtontidliy a amissae aside 
sale; See Suit, maintainability of 
*RELINQUISHMENT '; See Ejectment ... tis ae 
REMARRIED HINDU LADY, if can succeed , to hee son by her first 
husband; See Succession ... sw l 
REMEDY—Part owner bringing a anger on property PEE TEN to 
himself and his co-owners without the consent of the other co-owners ; 


See Limitation ... 


RENT —Enhancement—Bengal Tenancy Act (VHI ol 1885), Sec. 6 Dex, 
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pendent tenure—Burden of proof—Question of fact—Regulation . 


VIII of 1793, Sec. 5 (3). 


ME 6 af the Bengal Tenancy Act is sated to depend tenures 


held from long. before the Permanent Settlement. 

The burden is on the landlord of proving that he is entitled ‘to enhance 
the rent. Bo > 

If the landlord does not prove’. the fact that by the conditions under 
which the tenures are held he is entitled to enhance the ‘rent, his 
suit for énhancement of rent fails. 

“The question whether the landlord has succeeded in proving the 

"necessary conditions: mentioned in section 6 of the Bengal: Tenancy 
Act, is primarily a question of fact. | 


The owner of taluks formed long before the zemindari and ‘before 1793, © 
comes within the description of a talukdar in section.5 Cl. (3) of. 


Regulation VIII of 1793, which was not repealed when the zemindari 
was created. The rent of such a taluk cannot be enhanced. 
MAHARAJA BIRENDRA KISHORE. MANIKYA “BAHADUR v. 
ALI AHAMED 

, abatement of Diluvion—Bengal Tenant Act (VIII of 1885), 
Sec. 52—Permanent tenure—Contract—Clear. specification. 

In the case of a permanent tenure, the parties to a lease can make a 
contract, the result of which is to deprive the tenant of the benefit 
of section 52 of the Bengal Tenancy Act. 

By the expression in a kabuliat “* there shall never "be any ‘decrease or 
increase of the rent fixed in the kabuliat,’’ the tenant is not deprived 
of claiming abatement of rent on account of the diluvion of some: of 
the lands leased to him, as when parties by an agreement intend 
to make a contract which will override the provisions of a statute, 
it is their duty to state this with e clearness. UMESH CHANDRA 
CHAKRABARTY v. MATI LAL BASU ROY CHOWDHURY. 
= , assessment of, suit for—Purchaser of tenancy right by co- 
sharer landlord not paying rent—Purchaser, what to prove—Pur- 
chaser, if to prove that land is not mal land; See Limitation 


605 


. 43) 
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RENT, deduction oe of tenant—Settlement of land by Gov- p 


ernment—Receipt of malikana by landlord without protest; See 
K Dispossession _.... . 287 


, liability for Resistere anan of dur-putni by « some of ike 
dur-putnidars; See Privy Council .... Ie E E 26 





, standardisation of—Rent payable under lease—Agreement be- 
fore commencement of Calcutta Rent Act—Lease for 3 years—Option 
for renewal—Calcutta “Rent. Act [lll B. C. of 1920. Sec. 4 (iii)]— 
Civil Procedure Code (Act V of 1908), Sec. 115—Revision. 


The petitioner on or about the 2nd January, 1920, gered into an 
agreement for a lease of certain premises at a monthly rental of 
Rs. 400 for a period of .3 years from the 16th of January, 1920, with 
an option in the petitioner to renew his tenancy for a further period 
of three years at the expiration of the first three years. The petitioner 
without executing the lease entered into possession. The previous rent 
of premises was Rs. 150 and the petitioner paid rent for sometime at 
the rate of Rs. 400. He then applied to the Rent Controller to tix 
a standard rént, who dismissed the application on the ground that 
the lease was for a period of six years. 

Held, that the lease was for a period of 3 years and the fact that there 
was option for renewal for a further period, did not make it a lease 
for five years and upwards within the .meaning of section-4 (iti) ct 
the Calcutta Rent Act. 

That the order could be revised by High Court under section 115 of 
the Code of Civil Procedure, as the Rent Controller refused to exer- 
cise,.the jurisdiction vested in him by the Calcutta Rent ° Act. 
BASANTI CHARAN SINHA. v: RAJANI MOHAN ee 85 

‘REPUDIATION ; See Ejectment Os a bes in 356 

a a teriancy—Entering into TA with trans- 
feree to hold under him a Benes of the holding—Sale binding on 
tenant ; See Ejectment 
RES JUDICATA—Finding essential to sustain E EN See E 


suit for 


356 


40 
f a of, “if E EN Suit ünder section 77 of the 
Registration Act; See Possession, suit for a : 40 
RETRIAL—High Court, if can order—Order of acquittal set maide fot 
non-compliance with the provisions of section 342 Criminal Procedure 
* Code; See Acquittal : a a ae 
Penal Cade: Secs. 302, _ 1208 364, tiia] ee ae silent as 
to offence under S. 302 I. P. C.; See Conspiracy to murder  ... © 264 
RETURNING officer acting within suriediction—Eligibility of candidate 
for election—High Court, interference by; See Mandamus 58 
‘REVENUE, additional, assessment of, when can be made; See Gaon 454 
REVENUE SALE—Fraud—Commissioner, if can enquire—Evidence on 
commission—Charges of fraud and collusion—Proof. 
The Commissioner has no jurisdiction to enquire into charge of fraud 
in regard to sale for arrears of revenue. 
Evidence taken on commission should only be permitted to be used 
where the witness is proved to be too ill to give his evidence in Court , 
or is absent for other sufficient reason. 


411 
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REVENUE SALE—(Contd.) i ° 
Charges of fraud and collusion in regard to revenue sale should be 
proved by these who make them—proved by established facts or 
inferences legitimately drawn from those facts taken together as a 
wholé. Suspicious and ‘surmises and conjecture are not permissible 
substitutes for these facts or these inferences, but that by no means re- 
quires: that every puzzling artifice or contrivance resorted to by one” 
accused of fraud must necessarily be ‘completely unravelled and clear- 
ed up and made plain before.a verdict can be properly -found against 


him. BON BEHARI aban es v. KUMAR SATISH KANTHA 
ROY m < ae 165 


REVERSIONER, ‘expectant, if can sue for declaration Alienation by. a 
limited_owner; .See Hindu Law—Limited owner ss woh 194 
- REVIEW—Criminal proceedings; See Leave to appeal 7 ies | 


Courts discretion—‘ Sufficient reason ’—Civil “Procedure Code 
(Act V- of 1908), O. 47 R. 1. M A 
The discretion of the Court in saying what is “‘ sufficient reason " 
within the meaning of O. 47 R..1 of the Code of Civil Procedure, 
is not so rigidly circumscribed that an analogy must be discovered 
between the two. grounds specified, namely, the * discovery of new 
and important matter or evidence ’’ and “some mistake or error 
apparent on the’ face of the’ record.’ KUMAR GOPIKA RAMAN 
RAY v. MAHAR ALI ... we wes an. cri 247 


, application for—Presentation to stamp ee erste 
Non-existence of decree; See Court-fee 344 
REVISION—Civil Procedure Code (Act V of 1908), See 115, O: 23 R. 1 
—Appellate Court permitting plaintiff to withdraw his suit—No reason.” 
When - the lower -appellate Court assigned no reason for giving per- 
mission to the plaintiff nor did the application filed by the plaintiff 
for permission to withdraw the suit disclose any ‘real defect or any 
sufficient reason for the. grant of the relief prayed, the High Court 
interfered under .section 115 of the Code of Civil Procedure and 
set aside the order. 
It was incumbent upon the Nina. Court in giving permission to 
the plaintiff ta withdraw., his suit to record its reasons. SUBASINI, 
DEVI .v. ASHUTOSH LAHIRI ae = = 371 
Civil’ Procedure Code (Act V of 1908), section 115 (o), ; 
. O. 21 R. 90, O. 22 R. 3,,9(2}—Application for substitution made after ° 
time—No application for setting aside the order for abatement—Ac- 
guiescence—“ “Acting illegally.” l 
The legislature by using the expression “` acting ilJegally ° in clause 
(c) of section 115 of the Code of Civil Procedure, empowers the 
High Court to interfere and correct gross and palpable errors of 
Subordinate Courts, the justification of the interference is determin- 
ed upon the grossness “and palpableness of the ‘error ‘complained of 
and upon the gravity of the injustice resulting from it. 
Under the circumstances, the High €ourt treated the order for sub- 
stitution passed .by the primary Court made on an application filed 
after limitation period, as one for setting aside the order for abate- 


meni. JAGUNNESSA BIBI v. SATISH CHANDRA BHATTA-. 
CHARJEE ie gak Ki KN pae 434 
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REVISION—Order set aside at the instance of contesting party—Order 
against non-contesting party—Application for restoration of suit— 
Partition suit—Application for restoration of suit, rejected—A ppeal 
against order of rejection—Non-contesting defendant not made party 
in appeal—Civil Procedure Code (Act V of 1908), O. IX Rr. 3, 

9.—Jurisdiction—Compromise by some of the parties—Remedy. 

A suit was brought to set aside preliminary and final decree in a 
partition suit and for certain incidental réliefs. A compromise was 
effected between some of the plaintiffs and defendants. An applica- 
tion made by the remaining plaintiffs for -adjournment of hearing, 
being rejected, the suit was dismissed for default against the peti- 
tioners, the contesting defendants and other defendants who did not 
appear. An application for restoration of the case was refused. 
Against this order of refusal, an appeal was preferred,. in which the 
non-contesting defendants were not made parties. The Appellate 
Court directed the suit to be restored between the plaintiffs and 
contesting and non-contesting defendants : 


Held, that the order of the lower Appellate Court was wrong in so far 
as it purported to put the non-appearing co-defendants back upon 
the record. 

The order of the lower Appellate Court against the non-appearing 
co-defendants was set aside at the instance of the contesting 
defendants. 


Under order IX of the Code of Civil Procedure an application for 
restoration of a suit should be made so as to bring the suit back as 


regards parties to the exact position in which it was when the suit 


was dismissed. After that, it would be competent for a particular 
plaintiff or plaintiffs to apply to be dismissed from the suit or to 
withdraw the suit. 


There was no justification for letting out any plaintiff until, first of 
all, the whole of the costs of the petitioners up to the date of the 
dismissal of the suit was paid to them by those plaintiffs who pro- 
posted to continue the suit. Secondly, if the suit was to proceed by 
those plaintiffs only against the petitioners only, it should be on the 
terms that any objections arising out of that new state of things must 
be capable of being raised by the petitionérs by an additional written 
statement if they so desire and must be dealt ewith in the course of 
the case. KAILAS CHANDRA RAY o HRIDAY CHANDRA 
DAS | è l TR 

REVIVAL of a right to sue, when arises— Satisfaction of claim aia. 
See Possession, suit for ii WA . 
RIGHT to sue, revival of, when arises—Satisfaction of sie nullified ; 
RULES of the Bengal Electoral Rule—Doubt or difficulty as ta inter- 
pretation, how solved; See Mandamus on i ut 
See Possession, suit for ... sid 


SALE, effect of—No proper representations of minor—Execulion pro- 


ceeding. 

The defect of- proper representation of minor in execution proceed- 
ing, does not vitiate a sale held thereunder. JIMAL ALL v KAL 
LASH CHANDRA CHOWDHURY ae ; ae 
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SALE—by executor without permission of Court—Third partys if can 
question its validity; See Limitation ... Kh 

certificate—Error in boundaries, if can be proved Transfer of 
Property , Act, Sec. 89; See Court-fee 

SECOND appeal—Bengal Tenancy Act (VIII of 1885), action: 153—Rate 
of rent. 

Where the dispute is, whether the rent is payable in resprct of land 
and trees at the rate of Rs. 7-as alleged by the plaintiff or Rs. 5 as 
alleged by the defendant, the decision on the question relates to the 
amount of rent annually payable and section 153 of the Bengal Ten- 
ancy Act is no bar to second appeal. JONARDI MANDAL v. 
ANADI NATH ROY 

appeal—Memo of ee coated. as an WE A in revision; 
See Appeal sah 
appeal, if lies—No reason assigned for Weni of additional 
evidence at ‚appellate: stage; See Appeal 
SIMULTANEOUS trial—Irregularity; See Procedure 
.SPECIFIC RELIEF ACT, Sec. 45—High Court, if can sa ‘Chief Re- 
venue Authority to state a case under section 31 of the Indian Income 
Tax Act; See Income-tax tit : ae 
, Sec. 45—High Ci jurisdiction of—Returning 
officer, decision of; See Mandamus ... 
, Sec. 45 Proviso, scope of; Gas Man daraa . 
STATEMENT as to age of witness at the head of saat if evi- 
dence; See Possession, suit\ for . i 
STAY OF ACTION—/ndian Arbitalisn Ad IK y 1899), Sue 19— 
‘Discretion—Leaning of Court—Investigation into grave charges of 


fraud. 


Under section 19 of the Indian Arbitration Act, the Court has a dis- 
cretion in the matter of staying actions which it is bound to exercise 
judicially and in accordance with certain well-settled’ rules. The 
Prima facie leaning of the Court is’to’stay the action and leave the 
plaintiff to the tribunal to which he has agreed but the Court may 
in its discretion, after considering all the circumstances of the case, 











refuse a stay on the ground that the matter in dispute between the 
parties involve the investigation of grave charges of fraud and may 
hold that in such circumstances arbitration is not the most suitable 
method of determining the questions raised between the parties. 
MAHARAJAH SIR MANINDRA NANDY v. H. V. LOW & CO., 
LTD. 
SUBROGATION —Several a on err AT vi the pro- 
` perty, paying off an earlier charge; See Morfgage : 
SUB-TENANT, land of, acquisition of—Sub-tenant given a telis to con- 
struct pucca building—Interest non-transferable; See Compensation 
SUCCESSION—Exclusion of- daughters—Custom; See Burden of proof 
Remarried Hindu widow—Son’s .property—Widow Re- 
marriage Act (XV of 1856). ‘ 
Where the widow Re-marriage Act applies or not, a rem7rried Hindu 
. lady succeeds to the property left by her son" by her firs: husband. 
e JAMIN] KUMAR SEAL v. THAKUR DHAN BAISHNAB oe 
SUIT, maintainability of—Limitation Act (IX of 1908), Sch. i. Art.” 44 
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\ SUIT—(Contd,) 


—Alienation by unauthorised person—Omission to pray jor setting 
aside—Suit substantially one for setting aside sale. 


Per M. N. Mukerji, J.: Article’ 44, schedule I of the Limitation Act . 


is not applicable to the case of an alienation by an unauthorised 
person. 


Where the plaintiff alleged that he was in separate possessiun of his 
share from his boyhood, that the defendant in collusion with his 
brother had fraudulently and without cons‘deration got his share 
transferred to himself by a deed of sale, which purported to have 
been executed by the plaintiff's mother on behalf of the plaintiff 
as minor, ‘there being no necessity for the sale at all and prayed for 
_setting aside the deed of -sale if that was considered necessary : 

Held, that as the suit was substantially one for setting aside the sale, 
omission to pray for that relief could not affect the maintainability 
of the suit UMA CHARAN CHAKRAVARTI v. GUIRAM BAG 


, maintainability of—Money realised under decree—Subsequent ac- 





‘tion to recover; See Execution of decree 
, subsequerit, for recovery ‘of purchase money, in case of no 


title—-Civil Procedure Code, O, 2 R. 2, if bar; See Possession, suit 


for one oa ee 





TENANCY—Permanent or precarious—Date of tenancy, knowr—Terms 
not known—Inference—Burden of proof—Evidence Act (I o; 1872), 
Sec. 13—Assertion of right by the tenant. 


In a suit for ejectment in which the defendant claimed a permanent 
tenure in the disputed land, the date of the lease is known but the 
‘terms are to be. inferred from the subsequent conduct of tke- parties, 
_the original purpose of letting was not known and there were suc- 
cession and transfers and uniform payment of rent: 

Held, that the burden of proof was on the tenant to show such facts 
as make the inference of the permanence of-the tenure a reason- 


f 


able inference. 

An assertion in the Kobala executed by a tenant in favour of his 
transferee, that his right in it was a permanent one, was admissible 
in evidence in such a suit, under section 13 of the Evidence Act. 
JNANENDRA NATH DUTT v. NASEA DASI 

, permanent, created before the pagsing of the Transfer of 
e Property Act, for the purpose of habitation—No pucca building 
erected—Documert not conferring right to transfer—No local custom; 


See Transferability 


, repudiation of.——Entering into arrangement with tiansferee to 


hold under him a portion of the holding—Sale binding on tenant;. 


See Ejectment 


, termination of—Renewal, saa at of rent, 

conditional; See Burden of proof... 4 
TENANT title, if can be converted into T A BN tde- Un- 
"founded assertion of a proprietary “right in the Revenue Court— 
Revenue Court, no jurisdiction to ditermine—Lapse of time; See 
Oudh estates A es via yi vas 
TEST—Sham transaction; See Pattition suit “is ack ps 


394 


312 


90 


526. 


585 
e 


356 


> o 


° 
TIME, running of—Judgment embodied in decree at a later date; See ° 


Appeal me = 

, when runs; See Possession, suit for 7 AF 

TITLE, plaintiff to prove—Weakness of defendant's title: See Posses- 
sion, suit for 

TRANSFER—Criminal Procedure Code “(Act V of 1898), sae 528 
Jurisdiction—Transfer by subordinate Magistrate—Re transfer. 

The Chief Presidency Magistrate has power under section 528 of the 
Code of Criminal Procedure to transfer a case to his own file from 
the file of the Fourth Presidency Magistrate, to whom the case was 
transferred for disposal by the Additional Chief Presidency Magis- 
trate, who took cognisance of the offence. MOHINI MOHAN ROY 
v. PUNAM CHAND SETHIA ` l see ss 


Reasonable apprehension Procedure. 





The apprehension of the accused that the Magistrate may keve some 
bias in favour of the complainant, must be reasonable. To find 
out the reasonableness, the Court is to place itself in the position 
of the accused and took at the matter from his point of view. 
PULIN BEHARY DEY v. ASHUTOSH.GHUSE 

of hearing of reference under section 123 ol the Code 
of Criminal Procedure by Sessions Judge to the Additional Ses- 
sions Judge; See Jurisdiction 

TRANSFER OF PROPERTY ACT, See 67, 68, “DHA ng lalis mort- 
gage—Right to sell; See Document, construction of . 
» Sec. 89—Erroneous description of property in 
schedule to decree, if can be proved—Error in boundaries in sale 
certificate; See Court-fee eis si ah 
» Sec. 98—Anomalous mortgage—Simpie mortgage 
E Ag See Document, construction of ... ; . 
Sec. 98—Power of sale, if can be tee dandan 

See Document, construction of 
, Sec. 10]—Lands with crops taad fon time. to 
time—Subsequent mortgage of lands alone—Purchaser of equity 
of redemption paying off a prior mortgage—Realisation by prior 
mortgagee of part by sale of crops—Sale of lands in the subse- 
quent mortgagee’s suit—Proceeds; See Mortgage a eis 
TRANSFERABILITY—Permanent tenancy created before 1682—Local 


custom. m 


A permanent tenancy created before the passing of the Transfer of 
Property Act, for the purpose of habitation, cannot bê transferred, 
when pucca building has not been erected on the land leased, when 
the document creating the tenancy does not confer upon the lessee 
the right to transfer and when there is no. evidence of a ilocal custom 
in favour of such a transfer. SAFAR ALI MIA 1 v. ABDUL, RASHID 
KHAN 

TRANSFEREE, if can be ETE f AA Ta occupancy 
 holding—Tenant in possession of part of the holding; See Ejectment 
for value and with notice, title of—Transferor; See Hindu 
Law—Limited owner oes his 
TRIAL, simultaneous—Irregularity; See ‘Peseta 
TRIALS, successive, of different issues; Sec Partition suit 
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ULTRA VIRES—Successor of judge in office, if can declare his pre- 
decessor’s*® order invalid—No application for revision; See Appeal, 
maintainabil'ty of a KA 

UNDUE preference; See Railway company 

VILLAGE PATHWAY-—Special damage, proof af 

In the case of a village pathway, no question of special damage arises. 
It arises only in the case of a public highway. HAR(SH CHAN- 
DRA SAHA v. PRAN NATH CHAKRABUTTY 

VENDOR and purchaser—Covenant to pay money, if runs with land 
See Appeal at sis 

VERDICT of jury—Misdirection of very grave eh gate: See Cheating 

WARRANT—No name of the witness to be arrested—Obstructing pub- 
lic officer. 

Where the warrant does not contain the name of the witness to be 
arrested except in a heading where he is described as a party to 
a suit which is non-existent, it is bad and no conviction can be had 
for obstructing a public officer. JOGENDRA NATH LASKAR v. 
HIRALAL CHANDRA PODDAR 

WITNESS, age of, statement of, at the: head of dasih if evidence ; 
See Possession, suit for 

WITNESSES, examination of, on desiree a KA ders be Êsa: 


mission 
ERRATA. 
Page 200 ‘‘in the foot note” omit references. 


Page 595 line 8 For ‘“majistrate.” Read ‘* magistrate. 
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Sir Asutosh Mookerjee, Kt., C.S.. 


The Calcutta Law Journal 


RETIREMENT OF A GREAT JUDGE. 


By the retirement of Sir Asutosh Mookerjee, the High Court 
of Calcutta has lost its brightest ornament. For twenty years he 
has presided over one or the other of.the Courts and during these 
years he endeared himself to the profession by his unvarying 
courtesy, to the litigants by his scrupulous impartiality and to the 
students of law by his luminous exposition of Indian and English 
Jurisprudence. We would have expected that for many more years 
to come he would continue to serve his country as a Judge for if 
there is any one thing which is needed now more than ever, it is a 
Judge in whom implicit faith is reposed and from whom impartial 
justice is expected. It will be useless for us here to review the 
enormous mass of judicial decisions which have emanated from him 
which have settled doubtful points or which have struck a new vein 
in the jurisprudence of this country. All this is too well-known 
to the profession: He leaves the bench amidst the regrets and 
sorrows of all. But there is one ray of light in this encircling grief. 
He leaves, it for a wider sphere of activity. 

Upon him are the eyes of his countrymen fixed for they expect, 
great things of him. In the stirring times in which we live when 
the old order changing yielding place to new, more than ever is 
needed the guidance of a man who unites in himself the spirit 
of progress with reverence for the past ; love; of liberty with dislike 
of license. Such aman is undoubtedly Si. Asutosh and to him 
therefore Bengal turns for counsel, guidance and leadership. 
We shall close with one devout wish and fervent prayer. May he be 


spared long with us to ‘enrich us with his wisdom and to see us 


through the political chaos which now threatens to engulf us. 


Reference in Court. 


Sir Asutosh Mookerjee tendered his resignation, with effect 
from rst January, 1924, of his appointment as one of His Majesty’s 


Judges in the High Court of Judicature at Fort William in Bengal, e 


which Ke had held from the 6th June, 1904. On Friday A 
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the 21st December, 1923, the members of the different branches 
of the legal profession assembled in the presence of the Ful? Court 
to bid him farewell. The Court room was densely packed with 
members of the profession and of the public. 


at 


Mr. Basanto Coomar Bose, President of the Vakils’ Association, 
read the following address : 


“To THE HONOURABLE JUSTICE SIR AsuTUSH MooKERJEL,: 
KT., C.S.L, M.A, D.L. Pa.D., D.Sc, ELC., ETC, 


One of the Judges of the High Court of Judicature at Fort ; 
William in Bengal. 
My Lord, l 
Ir is with feelings of the deepest regret that we, the Members 
of the Vakils’ Association, approach your Lordship to bid you 
farewell on the eve of your retirement from the Bench, which you 
have so conspicuously alorned for the last twenty years. 

. Your career as a Judge has been characterised throughout by 
profound learning, great ability, marked independence, untiring 
patience and uniform courtesy, qualities by waich you have always 
commanded the respect and admiration of all branches of the 
profession. 


Your successful and brilliant career as a Judge is a source of 
pride to the members of the profession to which yon belonged, and 
will ever remain an illustrious example to the body. 


While discharging your arduous duties as a Judge, you have 
not been sparing in your labours for the advancement of the country 
in educational and other matters. As a fellow of the Calcutta 
University for the last thirty-five years, and as its second Indian 
Vice-Chancellur, you secured to the graduates of the University 
many valuable privileges, and you have always worked for the wel- 
fare of our youths with singular zeal and wisdom. ni ie 


“And now. in taking leave of you, my Lord, we fervently hope 
and pray that nany years of health and strength may yet be vouch- 
safed to you to work with. greater vigour in various spheres of use- 
fulness for the Motherland. ` < ; - 
ae A a I have the honour to be, 

My LORD, 
Your most obedient servant, ° 
Basanto Coomar BOSE, 
— President, - 
/ i Vakils’ Association, High Court, 
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t ` "Mr. B. L. Mitier, Officiating Advocate-General of Bengal, next e 
° spoke: as follows : 


“On behalf of the Bar, I desire to associate myself with what 
has been said by my learned friend Babu Basanto Coomar Bose. 
Your services in educational, literary, scientific and social spheres are 
well known. Apart from the brilliance of your career on the Bench, 
you have earned the esteem and affection of the Bar by your uni- 
form courtesy, quick appreciation and constant encouragement of 
diffident merit. No junior felt embarrassed in your Court where 
good law was well administered. In the maze and labyrinth of 
adjudged cases, you ever walked with a firm step, holding aloft the 
torch of justice. You demonstrated the truth of the old saying ‘No 
precedents can justify absurdity.’ 


“Long may you be spayed in the service of the cozntry, We bid 
you farewell with a heavy heart.” 


_ Lhe How ble Sir Devaprasad Sarvadhihkary followed, on behalf 
of the Incorporated Law Society : 


“In the unavoidable absence of the President of the Incorporat- 
ed Law Society, I take this opportunity to associate myself and my 
colleagues whole-heartedly with the sentiments that have been 
sa admirably expressed in the Address presented by the Vakils 
and endorsed by the Advocate-General on behalf of the Bar. Our 
branch of the pro’e sion had not the same opportunity to appear 
before you as the Vakils had on the Appellate Side of this Court 
but we are glad to acknowledge that in Appeals from the Original 
Side, the Bench presided over by you gave special satisfaction to 
all ‘concerned. Let me add that the void created by your retire- 
merit will be difficult to fill. In your activities outside the Court, 
whether in the University, the Asiatic Society, the Mathematical 
Society or in the various other Institutions with which you have 

“been identified, you have always worked with a wholehearted devo- 
tion which it would be difficult to equal or replace.” 

Sty Lancelot Sanderson, the Chief Justice, spoke as follows: 

“My learned brothers and I join in the expressions of regret 
which have been made at the Bar with reference to the retirement 
of Mr. Justice Mookerjee from the Bench. The many activities of 
the-learned Judge present a proposition of such dimensions that it 

“ would be difficult if not impossible to deal adequately with it in the 
short time which is at My disposal. I feel however that it is note 
necessary for me to dwell upon them at any length, because the’ 
learned Judge and his strenuoys life are well known to you all, \ 


e “e, 
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“The point which is uppermost in my mind and which I desire ” 
to emphasise is that I am sure that among all hisinterests—and e 
their number is legion—those which have been, and I believe 
always will be, dear to his heart are the welfare of this Court and 
the profession to which he belongs. In all that he has done 
during the many years that he has sat on the Bench, I am convinced 
that he has’ been actuated by one desire only, namely, to maintain 
the great traditions of the Court and to promote the administration 
of justice in all its branches. His great knowledge, his wonderful 
memory and his untiring energy have been devoted to this purpose 
for nearly twenty years, and his service in this respect will always 
be remembered and will constitute a record of which any 
man is entitled to be proud. He has been an outstanding 
personality not only in the Court but also in Bengal, and I 
think I may say with propriety that his name has been known 
and his influence felt throughout the whole of India. Though 
he is retiring from the Bench, I am confident that he will continue 
to take a lively interest in the welfare of the Court and the 
‘profession, and I hope that tae relations between him and the 
Judges of this Court, which have been sə cordial in the past, will 
-long continue in the future. P 

- “Though not in the best of health at the moment, I sincerely 
hope that the rest which he has so well d served will soon restore 
him to his usual robustness and that he may be privileged to enjoy 
good health for many years. I feel sure that opportunities will 
present themselves for doing much useful work in other capa- 
cities. l 

“In conclusion I desire to take this opportunity of acknowledg- 
ing my own indebtedness to my learned brother for his unfailing and 
loyal assistance which he has always rendered to me as Chief Jus- 
tice of this Court.” ° 

The Hon'ble Justice Sir Asutosh Mookerjee yeplied ‘as follows p 

“ Mr. Bose, Mr. Mitter and Sir Devaprasad Sarbadhikary, 

The addresses which you have just delivered have afforded 
me the greatest gratification. It is impossible for a Judge to 
receive such addresses on the eve of his retirement from office 
without feeling greitly honoured and at the same time without 
being deeply affected. To be told, as I have been told, that I 
have earned the esteem and affection of the members of the 

e profession by my patience, courtesy, encouragement of diffident merit 
apd to receive that assurance in the terms which have jist been 
| ddressed to „me by sọ learned and independent a body as those 
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whom I am now addressing isa matter of true self congratulation. 
During the twenty years that I have been priviteged to ad ninister 
justice in the name of my Sovereign in this great Court, [ hive 
never spared myself in the discharge of my responsible duties. 
You have referred to my knowledge of law and to my efforts to hold 
aloft the torch of justice in the maz? and labyrinth of adjudged 
cases. I have worked strenuously in the firm belief that without 
great labour success cannot be attained and that it would have 
been impossible otherwise to do justice in dealing with those im- 
portant and abstruse questions which hive come before me for 
adjudication in the course of my career. But notwithstanding 
diligent study of the Science of Law for more than a third of a 
century, I have how a more profound and abiding sense of igno- 
rance than oppressed me in the beginning of my career. I have 
ever felt that it would have been almost impossible for me to arrive 
at sound and correct conclusions without the valuable assistance 
which I have always derived from the members of an intelligent, 
learned and independent legal profession. I frankly and gratefully 
acknowledge my debt to the distinguished practitioners whose argu- 
ments have been characterised by learning, ingenuity and research. 
But for such assistanc3, I couli not have real'zd, even to a limite] 
extent, my desire to decide every cise upon its merit, to administer 
justice according to right, and to act upon the true and sound 
Principles of justice, equity and good conscience. You have 
referred to my independence as a judge. I have throughout endea- 
voured strenuously to hold the scales of justice even and to treat 
alike all litigants without distinction of caste, creed, race or position, 
regardless of the status of the counsel engaged before me, whether 
Barrister or Vakil, whether senior or junior. I have never favoured 
attempts to restrict the jurisdiction of this Court, and I have tried 
uniformly to keep wide open the gates of*the Temple of Justice, so 
that every litigant who considered, rightly or wrongly, that he had 
a grievance, might not have his cuse summarily rejected and 
might have the amplest opportunity to place his case fully on the 
merits before the highest tribunal— the, ultimate Court of Appeal in 
the land. My ambition has been to attain the ideal of judicial ad- 
ministration, to hear patiently, to consider diligently, to understand 


-tightly, to decide justly. It is for others to judge what measure of suc- 


cess I may have achieved, notwithstanding inevitable errors of judg 
ment. I have now, Gentlemen, to bid you all collectively farewell. 
It is my sincere wish that you may all enjoy health, happiness afd 
prosperity, and that you may maintain the-highest dignity and\ the 
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much appreciated as presenting an accurate survey ofa topic of, 
daity occgrrenca, notwithstanding the very able contribution to the 
Tagore Law Seires by Prof. Samatul Chandra Dutt. In the 
present edition the book has been further improved. The refer- 
ences to judicial decisions have been brought uptodate and we 
are glad to find that the learned author had the courage to refer to 
American decisions notwithstanding the occasional remonstrance 
of the Judicial Committee. The truth is that in this respect the 
Jvdicial Committee has not been consistent, while the Committee 
has disapproved references to American Decisions in some instan- 
ces, the Committee has in others relied upon American Decisions in 
support ofits conclusions, contrast 45 Cal. 878 with 18 C. W. N. 
1217. The truth is that neither English nor American Decisions are 
binding on the Courts of this country, but they are useful if they 
lay down principles consistent with justice, equity and good 
conscience. 


Law of Execution in British India by M. Krishnamachariar, 
M. A, M. L. Ph. D., Vol. t. Rama lyar & Co. 1923. 


Dr. Iyer is a distinguished graduate of the University of Mad- 
ras and a member of the Provincial Judicial Service. His erudi- 
tion is familiar to all who have occasion to utilise his editions of 
Agnew on Trusts anl Underhill on Torts. His present work is 
more ambitious and attempts to do ‘for Indian law of execution of 
decrees what was accomplished by Freeman for the American Law 
on the same subject. The first volume which 15 before us does not 
contain a Table of Contents which we assume will be furnished in 
the second volume. The thirteen Chapters contained in this 
Volume deal with very important topics, such as Jurisdiction in 
execution, time for execution, applicants for execution, respondents 
in execution and sureties. The results of the judicial decisions are 
. stated correctly and pointedly and the references include all cases 
of importance. We shall look forward to the completion of the 
work by the early issue of the second volume. e 


Law of Private Defence by Anukul Chandra Maitra, M. a, 
B. Lı Butterworth, Calcutta 1923. ° 


The Law of Private Defence is one of considerable difficulty as 
it is of frequent application in this conntry, The subject is fully 
dealt with in standard commentaries of the Indian Penal Code. 
But it well deserves s@parate treatment. Mr. Maitra has referred 
to alt the reported cases on the subject in this country and has fo 
addition illustrated his views by reference to English decisions, 
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The work will be found useful by practitioners in the Criminal 


“Court and will repay careful perusal by the ambitious students. e 


The Charitable and Religious Trusts Act by Kshitis Chan- 
dra Chakrabarti, M.A., B.L., Published by the Standard Law Book 
Society, Calcutta, 1923—Mr. Chakrabarty has already established 
his reputation as a careful annotator and his edition of the Legal 
Practitioners Act is well-known to the members. of the profes- 
sion. This little book is another attempt of the learned author 
and he has been equally successful. The historical introduction 
which occupies the major portion of the book contains many useful 
and valuable information and itis worth while to go through the 
whole of it, We are glad to find that the Amending Act, of 1923 
is also incorporated in the book. There are also the usual table 
of cases and a general index. We have no .doubt the book will 
prove useful. 


OUR NEW JUDGE. 


We beg to offer a hearty welcome to Mr. Manmatha Nath 
Mukerji on his appointment as a temporary additional Judge of 
the Calcutta High Court in place of Sir Asutosh Mookerjee just 
resigned. Mr. Mukerji was one of the ablest men in the profession 
and was a recognised leader in one branch of it viz., the Criminal 
Bar. It is in the fitness of things that he has been elevated to the 
bench and we feel no doubt that his work on the Bench will be 
characterised by independence, fairness and patient and courteous 
treatment—qualities which throughout marked his career in the 
Vakil Bar. 


SIR EWART GREAVES. 


Our sincere Congratulations to Hon’ble Mr. Justice Greaves 
on the knigthood conferredeon him. He occupies a very prominent 
position in the public life of Bengal. His services on the Bench and 
as President of the Committee appointed by the Bengal Govern- 
ment to report on the question of Separation of judicial and execu- 
tive function are too well- -kngwn. He richly desefved the hohour 
done to him. 
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‘THE PROPOSED BILL TO AMEND THE B. T. 
ACT VIII OF 1885. 


The Bengal Tenancy Act classified the raiyats into fixed rate, 
occupancy, and non-occupancy raiyats, and according to the cons- 
truction put upon it by the High Court, it was for a long time 
considered that the classification was mutually exclesive, so that 
a raiyat-at-fixed-rate and an occupancy raiyat could have no inci- 
dents in common. The result was that while the fixed rate raiyats 
were held as never entitled to occupancy right, the occupancy 
raiyats were also similarly held as not entitled to claim fixity of rent. 
It was definitely laid down under Bengal Tenancy Act that a raiyat 
holding at fixed rates do not by twelve years’ occupation become a 
“Settled raiyat” of the village and could not thus acquire a right of 
occupancy. (1) Recently, however, the High Courtin the case noted 
below (2), after a detailed examination of all its provisions as well 
as a careful consideration of the previous statutory and case law on 
the subject, has come to the conclusion that there is nothing in the 
Act which prevented a raiyat at fixed rate from acquiring the status 
l of a “Settled raiyat” if he fulfilled the conditions required for the 
purpose. The status of the raiyat at fixed rate can thus be confined 
with that of an occupancy raiyat, and, as put by Richardson J :— 
“the higher status would supersede so much of the lower as might 
be inconsistent with it” (2) 


To place the mattet beyond all controversy the Committee 
have done well in proposing to lay down definitely that such a raiyat 
“shall be deemed to bea settled raiyat of the village if he com- 
plies with the conditions set forth in S. 20 of the Bengal Tenancy 
Act”’—the conditions for the acquisition of the status of “the 
settled raiyat” of the village. He will then acquire the right of 
occupancy in his holdings. f : 

e 


(1) Bhut v. Surendra—11 C. L. J. 68; 93 C. W. N, 1025; Akhil v. Suren» 
dra—11 C. L.-J. 87. | 


(2)Sarbeswar v. Bijoy—34 C. L, J. 23353 49 Cala. 230 ; 26 C. W, N. 15) 








Occupancy right of 
fixed rate raiyat 


under B, T, Act. 


Committee’s 
propoml. 
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Higher ran The status of the raiyat at fixed vate can thus be combined with 
5 ef, ° Š 4 
a ve that of an occupancy raiyat, and, as put by Richardsen J. in the case 


just cited :—*“ the Aigher status would supersede so much of the 
lower as might be inconsistent with it,” 

Consistently with that view, the Committee lay down that “ the 
provisions of Ss. 23 to 39 (both inclusive) shall not apply” to 
such raiyats ‘'even though” they may acquire “a right of occu- 
pancy in the lands of their holdings.” 

Under the law as it now stands, while the interest of the occu- 

Under B. T. Act . i z 

occupancy rigbt,a ` pancy raiyat is a “ protected interest”, that of the raiyat-at-fixed-rate 

protected interests is not so, but is an “ incumbrance,” liable to be annulled by the 

Bia aia at fxed  auction-purchaser at the rent-sale. An occupancy raiyat, therefore, 

rate is not. cannot be ejected by him but his rent may be enhanced, where it is 
enhancible under the limitations laid down by the law. A fixed 
rate raiyat, however, whose rent cannot under any circumstances 
be enhanced, runs the risk of being ejected from his holding. 
For according to the view formerly taken by the High Court that he 
could not acquire the occupancy right in his holding and so could 

Vixet rate not secure that protection (1). Now that the High Court has chang- 


occupancy ratyat ed its opinion and held that a fixed rate ratyat may be an occupancy 
has protected 


interest. raiyat as well, his interest is also ” a protected interest ” and cannot, 
be annulled (2). 

Cawinitee’s The Committee have justly observed that ““ under the present 

proposal vague law, there are doubts whether the right of a raiyat at a fixed rent or 


and confusing. ; 4 4 
rate of rent is a protected interest”, and they, therefore, wanted 


“to make it clear that it is a protected interest”. With that object in 
view, they lay down in the draft Bill that “ such raiyat shall continue 
to hold the land.” ‘The language thus used is undoubtedly 400 vagie 
to express their intention and the clause that follows only con/ounds 
the whole thing. It should therefore be changed. There 
is no harın to declare definitely (as they intended to do) that the 
right of such a raiyat shall be deemed to be Ta protected interest.” But 
e it appears that in their anxiety to safeguard the interests of the 
auction- purchaser which was foremost in their mind (asthe word- 
ing of the clause itself suggests) they forgot totally the interests of the 
raiyat which they wanted to preserve and threw it into the back 
ground. 
Efhanceinent of Under the Bengal Tenancy Act,as the status of the fixed raiyat 
ee oe will supersede so much of the status of the occupancy raiyat’ as is 
$ inconsistent with it, it follows that the a rent of such a raiyat cannot 
be enhanced. i 


. 
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(1 )n—(aj—-See case In last foot note, 
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As has already been stated, according to the draft Bull, 
thee provisions rewarding the entancement of the vent of a simple 
occupancy raiyat shall not apply to a fixed rate occupancy raiyat. 
` Ordinarily, therefore, his rent can never be enhanced, even though 
he is an occupancy raiyat, and the auction-purchaser is entitled 
to realise from him only the rent agreed to and paid or reserved, 
however low it may be. 


‘The question arises whether the sale of his landlord's 
tenure can and should affect his right to fixed rent. In the case of 
an ordinary occupancy raiyat, such a sale of itself does not 
affect the limit of his liability to pay the rent, or the amount 
thereof recoverable from him. And the auction-purchaser is 
entitled, like an ordinary landlord or his predecessor, to enhance his 
rent if the law permits the claim. There is no ground why the fixed 
rate raiyat should lose his right to fixity of rent which he has, even 
though he may acquire the occupancy right, or why an occupancy 
raiyat should at all be harassed with a claim for enhancement of 
rent, however reasonable it may otherwise be, simply because his 
landlord’s interests is sold out for arrears of rent, for which neither 
is responsible. 


Under the law as it now stands, the rent of such a raiyat i.e., 
fixed rate occupancy raiyat cannot be enhanced, even though his 
superior tenure is sold in execution of a decree for arrears of rent 
and simply because of the sale of this nature, 


The Committee, however, without assigning any reason lay down 
in the draft Bill that “the right of raiyat at fixed rates having a 
right of occupancy to continue to hold at suck vates skall not be 
deemed to be a protected interest,’ but his rent shall be liable to be 
enhanced on one of those grounds on which the rent of a simple 
occupancy raiyat is so liable [Vide S. 30 (a) Bengal Tenancy Act]. 
A fixéd rate occupancy raiyat therefore, will be deprived of his 
right to fixed rent iz all cases upon the sale of the tenure for arrears 
of rent, 


The object, however, for making the above provision is, as 
appears from their “Notes on Clauses” of the draft Bill, entirely 
different. There it is stated that “to prevent a purchaser being de- 
Jrauded by the outgoing tenure-holder or proprietor giving mukarari 
rights on unduly small rents on payment of a premium”, the Com- 
mittee propose to enact that “suck rents are not protected.” But, as 
we have just pointed out, the language used in the draft Bill will 
haye no such limited operation, byt will] haye far reachng effect, 


e 
ri s e 


Committee’s 
proposal. 


Effect of rent sale 
on his rent liabi- 
lity. 


Under B. T. Act. 


According to 
Committee his rent 
not protected. 


Effect of Fraud. 


Committee’s pro- 
posal unneces-ary 
and mischievous 
‘and against 

policy of Legisla- 
ture to protect 
such raiyat, 
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and the result will be sane even in those cases phir there is no 
fraudulent arrangement between the raiyat and the owt going landlord. 

It may be observed that a similar lease may be got up by a 
simple occupancy raiyat as well in collusion with his outgoing landlord, 
and in his case no such provision has been proposed. 

Further in every case of fraud, it will vitiate the whole transac- 
tion—the lease itself will not be binding upon the purchaser without 
any special provision of this nature under the general law regarding 
the effect of fraud. 

But even where ina case such fraud is made out the auction-pur- 
chaser will be entitled, according to the Committee’s proposal only 
to enhance the rent of the raiyat dt not to eject him. 

The provision therefore is not only superfluous and unnecessary, 
but is also positively mischieofous and should be omitted altogether. 


The protection afforded to such raiyats is in accordance with the 
determined policy of the Legislature, as evident from the series of 
enactments since the Permanent Settlement Regulations, that none of 
the permanent tenants on the land, who are in actual occupati n of 
the soil and cultivating it, shall be disturbed in any way on 
the sale of the superior interest for arrears of government revenue 
or of Jandlord’s rent. These were the “2hademi khudkasht” raiyats, 
aptly described in the Putni Regulation VIII of 18:9 as the 
‘ Resident and hereditary cultivators”, who, under the old Regula- 
tions, could acquire not only occupancy but also mukurart rights. 
The intention of the Legislature therefore, has always been that 
these “Rhademi Rhudkasht” raiyats should not only not be liable to 
ejectment, but should not also be liable to enhancement of rent. 
But this protection, as appears from the language used, extended 
only to the ‘khudkhsht’ or resident raiyats of the village, and not to 
the non-resident rajyats, then known as the ‘Parkash? raiyats, who 
were not similarly protecied either from ejectment or enhancement 
of rent for a long time. Such protection was, however, granted by 
the Rent Act X of 1859, which, by doing away with the condition of 
residence in the village for the requisite period, conferred the right 
of occupancy on them. It however drew a line of distinction 
between those occupancy raiyats who held at fixed rates and those 
who did not, and the Revenue Sale Law (Act XI of 1859,) following 
it, speaks of “ a raiyat having a right of occupancy at a fixed rent” 
whom the auction-purchaser is not egtitled to eject or whose rent 
he is not entitled to enhance otherwise than in the manner prescribed 
by law (S. 37 Proviso]. That term meant in the year 1859 (when 
the law wal passed) apparently those raiyats who had been described 
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as the “ khademi khudkash?” raiyats by the old Regulations, 
while the orditary Ahudkasht raiyats and the Patkask? raiyats 
became the simple occupancy raiyats. The latter class, therefore, 
was not protected. The High Court has, however, laid down that 
the right of occupancy that is hereby protected is not limited to the 
rizht that could be acquirad under the provisions of Act X of 1859, 
but covers ““a right of occupancy that might be acquired under 
the laws promulgated since 1859” (1) It thus extended the protec: 
tion enjoyed by the Ahkadmi khkudkashi raiyat or “ occupancy raiyat 
at fixed rate” to all classes of occupaney raiyats, whether holding at 
fixed rates or not. To “ ths occupancy ralyats at fixed rates ” have 
now succeded those whom the Bengal Tenancy Act classes as 
“raiyats at fixed rate.” They are therefore, primarily the persons refer- 
red to in the proviso to Sec. 37, Act XI of 1859, that is to say, “the 
occupancy raiyats at fixed rates.” (1) Thus the status of the fixed 
rate raiyat of former times always implied and included the right 
of occupancy and consequent protection from eviction and enhance- 
ment of rent under ordinary circumstances. Be that as it may 
till recently it was held that only occupancy raiyats at fixed rate 
were protected and not every fixed rate raiyat. 


The Assam Regulation, however, as we have already stated pro- 
tects only the ‘‘ resident and hereditary cultivator”—the Ahudkashi 
raiyat of the older Regulations. But Act X of 1859, which did away 
with the condition of residence for the acquisition of occupancy 
rights, enabled a large number of non-resident (Parkash) raiyats to 
acquire it, and the Revenue Sale law, which’ fullowed the said Act, 
extended the protection from eviction and rack rent at the hands of 
the auction-purchaser at the revenue sale to the “occupancy ratyats 
at fixed rate.” The High Court upon the construction of that 
clause included not only those raiyats who acquired the occu- 
pancy right under the Rent Act X of 1859 but also those who 
subsequently acquired) the same right under the Bengal 
Tenancy Act as being entitled to the same protection. The 
Putni Regulation, however remained as it was and the conditions 
laid down in it for such protection vfz., residente of the raiyat in the 
village and the hereditary character of his tenancy, precluded the 
High Court from protecting them. But then in some of the ear- 
lier cases under the said Regulation the High Court laid down that 
the fact that a raiyat resides ip a mouja other than that in which the 
land is situate, does not preclude him from being treated as a resi- 





(1) Vide author’s book on ‘Occu ancy Right &’’ 209 297, t§)-0179. 
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dent cultivator (2). Bit unfortunately the High Court did not 
choose to follow up the principle in the subsequent ceses, ~ e 

As all occupancy raiyats are not necessarily ‘resident and 
hereditary ” the interest of an occupancy raiyat, who is not a 
a resident and hereditary cultivator, is an ‘incumbrance’ and nota 
' protected interes? and liable to be annulled by the auction-pur- . 
chaser at the As/am sale. Such a raiyat therefore can be ejected 
by him. There is no doubt that originally a patkashk? or non-resident 
raiyat could be ejected by such a purchaser. A paikasht raiyat there- 
fore even if he might have acquired a right of occupancy under the 
subsequent Rent Laws is still liable to be ejected though he is pro- 
tected from eviction at the instance of a purchaser at a revenue sale 
or.a ‘rent sale under the Bengal Tenancy Act. This anomaly 
should be removed (2). 

“The Committee therefore have justly proposed to amend the 
Putni sale Law [Reg VIII of 1819, S 11 (3)] by laying down that 
“ the expression khudksht or resident and hereditory cultivator ” 
occurring there ““ shall be deemed to incluie all raiyats having a 
right of occupancy.” 

The right to fixed rent, which was, as we have seen, an incident 


. of the &hud khasht raiyat, was acquired by him by custom, and the 


old Regulations did not confer, but simply confirmed that right. 


“But considering the position and circumstances of the raiyat, it was 


extremely difficult for him to prove it. The Legislature, therefore, 
offered to al? tenants irrespective of their status, every facility for 
establishing it, This was first done in the Rent Act X of 1859, S 4 
of which laid down that the proof that the rent of a raiyat was 
not changed for a period of twenty years would raise the presump- 
tion that he had held the land at that rent from the time of the 
Permanent Settlement, and, in that case, his rent was not liable to 
be enhanced [Vide S? 3 of that Act]. It may be observed that this 
provision was made in the interest of the raiyat only, and there Was 
no reason why it should not be available to the oc:upancy raiyat. It 
was subsequently extended to the ‘falugdars' by Act VIII of 
1869 B. C. The Bengal Tenancy Act in 1885 followed up and cone 
firmed the rule thus laid. 

The Committee has thought fit to omit altogether the provision 


regarding the presumption of fixty of rent from twenty years’ payment 


of the same rent. F 
The ground given for the omission in the “Notes on the Clauses” 








(2) Nubkishore v. Faduh—20 W.R, 426; Assanoollah v. Shamshir—4 C, Le 
R. 165 ; Koontee v. Hridsy—16 W. R. 206, 
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of the draft Bill is that it “ operates tneguttadly now that rjo years 
have elapsed since the date of the Permanent Settlement,” * * * 
“penalises those landlords who have not enhanced rent in recent 
years, and gives an advantage to the landlords who have disregarded 
the provisions of the law relating to the granting of rent receipt.” 
It may be pointed out that under the present law, the presump- 
tion can be raised only in cases where the origin of the tenancy 
cannot be known. And it is not at all impossible for the landlord 


to ‘prove it. The rule therefore cannot work so harshly 
upon the landlord as it is suppssed to do. The zenants 
in this country, on the other hand, generally have no 


leases or Other title deeds, and the only document they are able 
to bring out to prove their right to the holdings and the incidence 
of their tenancy are the Dakfslas. The rule therefore furnishes them 
with Ake only weapon for the pro’ection of their rights and interests 
against the encroachments by the landlords, which unfortunately 
have never been rare. Even here the -tenant is not always safe. 
For the landlord’s Gomaséas are found often to put down in the 
rent receipts amounts which vary from the amount previously paid 
by the tenant behind his back and without his knowledge, even 
though the araount noted therein might zo? have been actually paid 
by him. No doubt the High Court has ruled that ¢7t/ing variations 
as to the amount of the rent would not barthe presumption, material 
variations have often been made. And although theoretically speak- 
ing, it might appear unfair that mere forbearance on the part of the 
landlord to clatm enhancement of rent for a period of only 20 years 
should be used against him and to his disadvantage, the fact 
cannot be gainsaid that there are now very few of the landlords 
who did not attempt to realise higher rents or exact illegal adwads 

‘from their tenants. The rule therefore does not work hard upon 
the landlords as a class. Further, it must be admitted that the land- 
lords do not care to see that rent receipts in proper form containing 
all the particulars laid down by the law are granted to their tenants. 
But such reprehensible conduct on their part cannot justify the 
depriving of the tenant of that protection whieh they so badly stand 
in need of. 

The rule was, as we have stated, first enacted by Act X of 1850, 
that is to say 61 years after the Permanent Settlement, and the 
presumption that it raises, carries the origin of the tenancy back to 
the time of the Permanent ° settlement, The Permanent Settlement 
indeed was the turning point, and undoubtedly the most important 
landmark in the history of the relationship between all, persons jn- 
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terested in the land—the government, the zamindar and the tenant. It, 
however did immensely greater degree of benefit to,the government 
and the landlords at the expense of the tenants. On the other hand, 
Rent Act X of 1859 came as the savior of the rights and privileges 


of the cultivating classes, which had become well nigh submerged - 


under the wave of the Permanent Settlement, and has been justly re- 
garded as the Magna Charta of the tenantry in Bengal. It has there- 
fore immensely greater importance than the Permanent Settlement 
from the stand point of the tenants. And considering also the 
fact, as pointed out by the Committee, that “15o years have elapsed 
since the date of the Permanent Settlement”, we may very well mak? 
the year of the Rent Act, instead of its date, the time fo whtch the 
origin of the tenancy must be referred if the tenant claims fixity of 
rent. 

If that view be not acceptable, there can be very little objection 
if the period during which the payment of rent at the uniform rate 
or amount is required to be shown for the purpose may be extend- 
ed from twenty to say, ¢hirty years. 


And the rule should be substantially maintained, as the propo-. 


sal to omit it altogether would undoubtedly entail very great hard. 
ship on tenants—particularly raiyats. 
(Zo be continued.) 


Radharomon Mookerjee. 


DISCLAIMER AS A GROUND OF FORFEITURE. 


The denial of a landlord’s title is to tell a lie. It is really a very 
bad thing to allow people to foul their tongué$ with such lies. The 
judicial abhorence is frequently expressed by the words that a 
tenant should not blow hot and cold in the same breath. Every 
body will readily concede that it is a thing to be condemned. 

But men are guilty of innumerable such wrongs Men commit 
breaches of trust, breaches innumerable of their own promises, 
invasions of the sacred rights of property anti person; and are 
guilty of foul libels and slanders. The® law does not favour these 
unsocial tendencies of men. They all are as mucli objects of con- 


demnation as any thing. 
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But at law, from condentnation to punishment, it is a very long 
step. It “is, intleed, highly moral that‘ men should perform in 
specie their contracts of marriage, Can damages be a sufficient 
consolation for the. loss of the identical bride or bridegroom ? 
And yet law stops short of enforcing such contracts and connives 
at lesser: evils to avoid still greater ones. Theties of matrimonial 
bondage are dissoluble at law, under proper: safeguards, even 
though they be contracted under the highest sanctions and solem- 
nities. Law prefers the peace at. the hearths and the sweet amiabi- 
lity at home and disregards the human contracts, promises amongst 
failing human beings. ; 

On breach of one’s promise, law awards compensation in. money 
proportioned to the damage caused by the breach. It is not even 
allowed to recover asum named, law pries into what the actual 
damage has been. Not even that. The innocent party deceived 
by the wrong, is under an obligation to make good the loss as 
much as it could. 

Persons guilty of libel or slander have to pay according to a- 
nicely sliding scale varying with the enormity of the defamation, 


the status of the maligned and the notice of the delinquent. 


Invaders of the rights of property and person of fellow citizens are 
let off on light or heavy fines or short or long terms of imprison- 
ments. 


` The very murderers and cut-throats escape on a mere trans- 
portation. They do hang by the neck many times but that is all. 
None of their belongings is touched. They have to give their life 
for life and nothing more. 


“There is only one wrong which results in the loss of life and 
property. The wrong called murder results in the loss of life, the 
wrong called denial of landlord’s title result, in ethe loss of property 
andethe wrong called ‘treason’ results in the loss of both. 

The question sugg&ts itself “Is the denial of a land-lord’s titlé 
as heinous as murder and man-slaughter 2” 


It will at once be seen that the denial is tke most harmless lie 
in the world. Ifthe tenant denies his landlord’s title, the claim of 
the landlord for rent or re-entry remains the same. The landlord’s 
suit is not dismissed on that count. What on earth does such a 
dental injure? Thè wildest imagination cannot conjure up any 
semblance of the slightest harm to any body whatever. 


On the other hand, the harmless lie is visited with ‘most severe 
punishment, The tenant stands to lose very valuable rights of 
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property. ‘Even perpetual and ‘heritable leases are liable “to -be 
forfeited on:this count. This would-work-immense dé@mage in those : 
leases where there has been a: stibstantial premium paid down ‘or 
where’the whole rent has been paid down in cash. It will, -indeed, . 
do less ‘harm in the case -of leases, the ‘successive terms of which. 
depend “as it were on the periodical payment of rent. -Srill-the- 
right to-continue in occupation for a certain period, albeit dependeat. 
On payment of-rent at regular intervals, is itself a valuable fight, 
One may'have a-lease, say for twenty-five years, on condition of pay- 
ment of a monthly:rent,-but the lease for the quarter of. century is ` 
a very valuable right. And such valuable rights are ‘liable to be’ 
lost:by-a ‘mere‘whiff of breath. Rights-which require most-solemn 
formalities to "bring into existence are liable to .b2 extinguished-in: 
this most indecently informal manner. Very valuable ~underleases: 
are' liable to be annulled. by this empty breath and innocent :third. 
parties stand a chance of. being ruined. 

The absurdity and injurious nature of this doctrine only requires: 
to be’stated:that it may be.tidiculed:and “condémned. ‘But it:is.not 
so easy an affair when the absurdity has been hallowed -and-sancti:: 


, fied by agelong persistence. The whole ‘basis-of the doctrine is. 


its:antiquity. Men stop - -awed at-the hoary thing .and'lift-not'their 
hand, “It isthe same feeling which justifies sa/se, The. wonder. of 
it is not that the doctrine is a hollow rotten thing, the rather wonder 
is. that countless generations of the .most learned -and acute. brains 
did not sce anything incongruous init. The wisest legislators and. 
most - eminent Judges have given their verdict in favour of this 
monstrous wrong. < 
The whole secret of its sanctity lies in its historical antecede! ts. 
It was indeed a just and equitable principle under the circumstances 
in which it originated. But this is just its weak point, What was good 
in the century before Christ cannol be therefore good i in this blessed 
aoth century A.D. ‘Tf Satee was inetitorious jn old times, times have 
changed and it isa crime. We do not ‘fight ” with bows and arrows 
simply because the epic heroes fought + with those deadly weapons, 
‘Niyoga’, Polyandrye Slavery, -and the whole of that’ nonsense has 
been swept away on the high tide of Father Time: But this solid 
rock remains and'we cling to it desperatêly, even though the deluge 
is all Out into the sea. What was once our saving may in time:turn 
out to be a rock to which Prometheus- hke we shall - remain 
chained. < jk 
In feudal times the whole of the land was held of. the king. 
The lord weld it of the king and the tenant held it of the lord, 
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The denial of the landlord's title was thus tantamount to high trea- 
son, 4 renurfciation of fealty and allegiance. In those troublous 
times it was of highest importance that this bond of allegiance 
should be guarded by highest penalties. The very life of the state 
depended on this allegiance and loyalty. Any expression of dis- 
loyalty was always the harbinger of acts of rank sedition and 
attempts against the life of tha state. The severest penalties were 
justified in that rude time. 

In those old times, land appears to have been the only recom- 
pense in most cases of services rendered. If you werea valiant 
fighter, you have land given to you for your troubles. If you ren- 
dered services for anybody’s soul, the land was given to you for 
that. If you rendered service by attending ‘in person on my land, 
the same inevitable land was given. If one, sang a song, played at 
the tourney-fight, administered medicine to aching limbs, mended 
a broken joint, plied one’s cart for another or engaged in any 
imaginable artizin’s work, land was the only reward. We have all 
the sundry proto-types of the system in India where priests and 
cobblers, carpenters and smiths, barbers and washermen, held land 
for services rendered. In such circumstances, everything belong- 
ing to another and held of him for services rendered was rightly 
held on term of forfeiture on denial of the owner’s title and that 
everything was summed up in land. 

The doctrine has its origin in this society. A vendee or donee 
is never held to lose his estate if he denies his vendor's or donor’s 
title. A mortgagee does not forfeit his valuable rights by denying 
his mortgagor's title. Even a licensee does not forfeit his license 
by denial of the licensor’s title, (See. “ Akbar Ali Khan v. Shah 
Mahomed” 39. All. 621). A license is a lesser right than a lease and 
in the property of another and held of that other. And yet the de- 
nial of the owner’s title dogs not work a forfeiture of this right. This 
right is“ almost analogous to leases. The doctrine is confined to 
relationship created between two persons only under a contract of 
lease. In old times leases conc3rned themselves only with land 
and buildings appurtenant thereto; and lease-cotracts were iden- 
tical with oaths of fealty and allegiance and this is the secret why 
the doctrine hangs round only leases and does not touch sales, 
gifts, mortgages or licenses, simply because the latter contracts had 
no connection with oaths of allegiance or fealty. i 

The doctrine was originally connected with tenure of land and 
was subsequently exterded to tenures of all imaginable things. 
Men have the inertia of precedents anj are both to wagte their 
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brains on necessary change. They wou'd not cat out 4 new coat 
and would don the worm skins worn by their forefathers at the 
Poles right into this century. They not only perpetuated: its applica- 
tion to land tenures but applied the ready made dogtrine to tenures 
of everything. 

But the whole environment is now changed. Land is not the 
only reward now for any service rendered. The feudal pyramid 
has come down ina terrible crash to pieces. People do not hold 
so many things of others on any terms which have the slightest 
reference to their bond of loyalty to the state. If you rent a flat 
in Bombay of any owner and deny his title you cannot be hauled 
up for high treason. If you take a lease ofa coal-mine, that has 
nothing to do with the king. You charter a ship for your cargo, 
reserve a special train and so all sorts of things without in the 
slightest degree touching the life chord of the state. The bonds 
of loyalty and allegiance have dissevered their connection with land 
and depend upon altogether different foundations. The whole land 
yet in theory belongs to the state but the state has abdicated her 
rights and recognizes very sacred rights in her individual ‘citizens, 
If any of them holds the land of another and denies that other's 
title, the state does not look upon it as high treason but looks upon 
it good-humouredly and has no further concern. 

In feudal society, the whole pyramid vibrated at tha slightest 
pull at any chord, the land was the only thing given for any imagi- 
nable service and this land was held of the king at the apex. Denial 
of the ownev’s title was rightly equivalent to high treason and sedi- 
tion But all thatis now changed and intelligent men must dis- 
card the coat of mail and steel-helmet and don the modern decency. 

The Indian legislature has picked up the doctrine exactly at the 
wrong end of it. It applied it to all tenures except the tenure of 
land. It almost provokes a smile at the learned bungling in the 
process of uprooting and transplantation. (See sections 114 and 
117, Act IV of 1882.) The application of the doctrine to tenure 
of land has at least the merit of time horioured precedents. Vestiges 
of feudal tenures abound in India as they do in every other land 
and it would not have been altogether misapplied there. Instead 
of planting the beautiful importation from over the seas into the 
soil, our legislators have flauntingly put it in their button-holes. 

Learned Judges in” India and abroad are shocked by this 
spec ‘acle and are striving to extend the application of the doctrine 
to tenures of land and those of them. which are for agricultural 
purposes, eyen though the Act has happily left them alone, it may 
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” be said that.they are at least consistent in . their view. If it applies 
to other tenures, it applies as well to tenures of land. It applied to | o 
lgtter tenures originally and with much more show of reason it can 
be made to strike at the time-honoured leases of land. Ani thus 
are our Coutts following the lead of the Legislature, one may almost 
say, with revenge, Noneof.them waits to inquire if it ouzht to be 
applied at all to leases of anything. “If you kill the calf, I shall 
kill the cow.” That is the sort of reasoning and learning spent 
on this matter. It is most respectfully submitted that the high tide 
of precedents and borrowings is sw2eping off the Judge and the 
legislator alike. 

In the whole wil 'erness of single instances I have found only 
one where certain cautious remarks occur against the expansion of 
the doctrine. That is the case of “Ableka Sethi v. Seskhamma"” 
(16 M. L T. 4423 45.1. C. 944). Sadashiv Ayyar J. made the 
following observations of utmost importance. Says he “As regards 
the forfeiture of a tenant’s rights on account of his denial of the 
landlord’s title, the Indian law is not so strict as the 
English conmon law. It is no doubt on this ground 
among others that both under the Bengal Tenancy Ast and the 
Madras Estates Land Act, mere denial of the landlord’s title will 
not entitle the landlord to eject a ryot. Even in cases not coming 
under the Madras Estates Land Act, where the landlord claims 
to eject on the ground of the denial of his title in the case of an 
agricultural lease, such a claim should, in my opinion, not be 
viewed by the Courts in India with much sympathy and the right 
of the landlord to eject should be recognised only to the extent to | 
which by long established precedents he has become entitled.” 
For once has flashed this light in the dark frmament and the 
mighty torrent of case-law, goes down in the pitch dark the fearful 
precipice of ignorance and imitation. Cise after cise expands the 
tentacles of this-doctrine and there remains no hope of escape from 
this fearful tide of leaened ignorance. Short of legislative’ dams, 
the whole world will be swept off. ° 

` Maharaja of Jeypur v. Rukhini Patts Mahadoot “(42 Madras 

389 P. C.) holds that the doctrine applies (b cases not governed 

by Act IV of 1882.” Komulukutti v. Pulikalakath Mukammad (41 
Madras 69) extends it to agricultural leases. Much learning has 

been spent on finding out what amounts to a denial of title. An ° 
assertion by an annual tenagt that he was a permanent tenant (Co. 
Daji Hathi Dod vy. Laxman Kurson, 22 Bom. L. R. 648)an assere < i 
tion that the landlord js not the soleland-Jord but hasa co-Sharer 
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along ‘with’ him (Neamatullah y. Baijullah, 26. I° C. 610), an 
Rassertion that the holding is permanent at fixed rent (42 „Madras, 
589.) was held to be no denial “in this, sense, There has been 
immense ` hair- ‘splitting whether: this disclaimer ‘ought to be 
before suit or in course of- pleadiags, inadvertently made or deli- 
berately made and whether it ought to be followed : by an overt act 
of the landlord or not. (See. 42 Mad. 580 ; 35 All. 145; 42 Bom. 195, 
41. Mad. 629 3 41. Mad. L J. 525; 13 Nv L. R. rr, 6N, L'R; 83; 
451. C. 642). But this i is but catching the doctrine by its fripperies. 
Mere pruning will- not do. The: whole giant needs total uprooting 
and destruction. 
I expect no hope of clearing this growth by the light prunings of 
judicial pronouncements. I wish that the axe of the legislature 
should be- forthwith applied at the root and the realm of law will 
breathe frée again, once this age-long sickening shado vis taken off. ` 
Let the sun and the blue. sky of the modern age shine on this 
benighted- ground. | 
The whole doe: rine néeds total uprooting, root and branch. 


D. R. Vaidya, MA. LLB.: 
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The Indian Evidence Act by T. P. Banerji, brought up to- 
date by A. C. Ghose, M.A., BL ; M. C. Sarcar & Sons. Calcutta, | 
sth edition, 1923, Rs. 9:—We welcome this new edition of the 
Evidence Act and if is hardly. necessary for us to say. anything In | 
praise of this work which is already too well-known to the profes- l 

‘sion, The work.was placed in a competent hand and Mr.. Ghose 
may very well be cosgratula‘ed for the careful and. thoraugh f 
editing ofthe work while maintaining its general scheme and plan. | 
The get up of the book is quite satisfactory and we have no doubt 
that the book will be daily ug:d by practising lawyers. . 
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oe PROPOSED BILL TI AMEND Tae BENGAL TENANCY 
ACT VUI OF 1885. 


- 


Two saeco: arise for ican whsther the occu- 
pancy: raiyat can acquire the right to fixed rent, and if so,- (ò) 
whether he can thereby acquire ths status of a fixed rate raiyat. 


As the raiyat-at-fixed rate can acquire the mght of occanin'y. | 


there is no reason why the occupancy ratyat cannot acguive the right 
to fixed vent. It seems, according to a ruling of the High Court 


cited below (c), that the right to fixed rent can now be acquired, 


only -ġy a grant from, the landlord ; for it is there laid down that the 
rent or the rate of rent must be fixed in perpetuity at the comsence- 
ment of the tenancy. But this does not. preclude the idea ‘that 
the right may be acquired by the operation of the law as well. Formerly 
however, the right could be acquired by custom, and the old 
Regulations did not confer, but simply confirmed, the right of the 
AhudkRast raiyat to hold the land at the rate fixed by custom. 
These raiyats also had the right of occupancy in their holdings. 
And hence they came to be known as “the occupancy raiyat at 
fixed rate.” The B. T. Act classed them all as “‘raiyats-atefixed- 
rate.” And the mere fact that the raiyat has the right of occupancy 
does not preclude the idea of his acquiring the right to fixity of rent. 
There is, therefore, nothing unnatural, illogical, or unusual in the 
conception of a raiyat having right of occupancy in the land and 
yet at the same time liable to pay only a fixed rent for it. The 
definition of “ occupancy raiyat” given in the draft Bill shows that in 
the gpinion of the Committee the occupancy raiyat and even non- 
occupancy raiyat can hołd at fixed rates. 


The presumption of fixity of rent from the payment of uniform 
rent or rate of rent, which undoubtedly applies to the case of an 
occupancy raiyat, makes it possible for him to acquire such a 
right (2). Some doubt, however, is thrown upon this view by the 
decisions’ of the High Court noted below in which it has been 
laid down that the niere omission or forbearance on the part of the 


landlord to claim enhanceMent of rent for a ae of twenty (in 


(1) Bans v. Gazadtp z4 Cal, 152, 
(3) See author’s occupancy right cte: 148—151, 
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that case forty) years during which of course, the rent has not 
been altered, for a plot of agricultural land held bga tenant who 
has been unquestionably an occupancy raiyat, whose tenancy is 
not transferable and the origin of which is unknown, does not raise 
the inference that the rent payable was fixed for ever (1). It may be 
pointed out that all the conditions, required by the law as explained 
by the High Court, to draw in the application of the provision 
existed in that case, and though it was admitted that the conduct 
of the landlord was consistent with the hypothesis that the ‘rent was 
fixed in perpetuity, the only ground on which it was not acted upon 
was that the conduct of the landlord was also equally consistent 
with the hypothesis that in view of the amount of rent already fixed 
as well as the character of the land, no further rent could be legiti- 
mately claimed (1). Although the same reasonings may be applied 
also to the case of any other tenant, the practical effect of the ruling 
has been to deprive the occupancy raiyat of the advantage which 
the Legislature in its wisdom has thought it proper to confer upon 
him. In this view, however, all the Judges of the High Court 
are not agreed (2). 


In this state of the authorities, the committee should have pro- 
posed such amendment of the existing law as may make it definitely 
clear that. occupancy ratyats can take advantage of the aforesaid pre- 
sumption. 


The next question is whether the occupancy raiyat acquiring or 
proving the right to fixed rent, can thereby gain the status of the fixed- 
vate-ratyat. Inacase (3) where the presumption was applied to 
the case of the occupancy raiyat, the High Court observed :—‘‘We 
entertain grave doubts whether this class of raiyats (raiyats holding 
at fixed rates) can be created by the operation of S, so, (B. T. Act.)” 
“AI that it says is that (such) raiyat,” shall not be liable to have 
his rent increased. “It does not say that such a, raiyat isa raiyat 
holding at fixed rates, or that his tenancy, shall be subject to the 
incidents of a holding at fixed rates as prescribed by section 18 of 
the Act.” Similarly it was held that where an occupancy 
raiyat obtains the głant of fixed rent from his landlord, he does 





te 
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(1) Fagabandhu v, Magnamayi 24 C. L. J. 363. (370) followed in Garu v. 

Sarab—go C. L. J. g (12) : Bhaivrad v. Midnapur Zemindary Co =—=38 C. L. J. 372 
(2) Dinendra v. Tituram—30 Calc. 807 Sttyananda vV, Nand .—13 C. L.-J. 

415: Nanda v., Atarmani—35 Calc. 763212 C. W. N. 432 Grant va Robinson— 

11 C. W. N. 442 ; Gulab v, Kalanand—12z G. L. J. 107314 C. We N, 884. 

(8) Bangi v. FJagadip—z24 Calc. 152. 
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not lose his right Of ozcuparty (t). Ha vill b2cyn2 an-occupancy 
raiyat at, fixed rate. Ani the Connitte: propose to recognise 
the occupancy ‘and the non-occupincy fixed rate ratyats. 

But, it may be pointed out that the B. 7. Ac# does not recognise 
any class of raiyat of the above description and as we have already stated 
it includes the occupancy raiyat at fixed rate in the class of fixvsd 
rate ratyat, even though they had, at the time it was passed, the 
tight of occupancy. As these occupancy ralyats, by gaining the 
right to fixed rent, acquired at the time the higher status, time has 
arrived when other such raiyats, who by their occupation of the 
holding and payment of an unchanged rent for a long period,.-have 
acquired the same right, should be raised to the status of the fixed 
rate raiyat, A Special Bench of the High Court held that when the 
facts are such as to give rise to a presumption under section 50 (2) 
they give rise to, or at least justify, the presumption that the raiyat 
is æ zatyat holding at xed rates (2). And as in the case of a fixed- 
Tate raiyat acquiring the right of occ1pancy, in this cise also the ower 
status of the occupancy raiyat also should be held to merge in the 
higher status of the ratyat-at fixed-rate and to disappear altogether. 
Such raiyats should therefore be held to be fixed-rate raiyats and 
to have all their incidents. 

It is not clear what exactly is the view of the Committee 
on this question, and while in the case of the fixed rate raiyat they 
lay down that the provisions regarding the occupancy raiyat shall 
not apply to him, they do not state -definitely what will be 
the status ard incidents of the occupancy raiyats at fixed 
rates. It may be observed that as the law provides in the 
case of the non-occupancy ratyats that he should, after the 
expiry of twelve years, acquire the higher status of the occupancy 
raiyat, it should also provide that the occupancy ratyats also in their 
turn may, after a certain period of time, acquire the next higher 
status of the fixed-rate-raiyat. The reason why this has not been 
done is that the landlords regard such tenants as so many sheep to 
be fleeced and Government has allowed them to keep them as 
preserves for their own personal benefit. In no other country in 
the world the landlords treat their tenani. in that way. The 
landlords should be taught that by improvement of their estates 
and by opening of agricultural farm and other ways of like nature 
they may improve their condition but nof in this way. 


ee ene ee eee 
(1) Abdul ve Makbul—a2 C. L. J. 2235530 C. W. N. 185. 
(2) Dulhin v. Balla—25 Cal 744 
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To discourage and to prevent the acquisition of aseubansy rigt? by 
the landlord has been the policy of the B T: Act. With that object 
in view, the original Act simply laid down that upon such event 
happening “ the occupancy right shall cease to exist,” but left the 
question of- the status and position of th2 acquirer uncertain. Diffi- 
culty arose e=pectally in the case of the co-skarer landlord purchasing 


the right, and according to the interpretation put upon the law by 


the High Court, the olding in his hand continued in existence there- 
after but divested: of the occupancy right, and he was required to 
ray his share of the amount of this rent payable by the raiyat to 
the landlords. That result was that he was entitled to the exclusive 
possession of it as a #on occupancy raiyat, when the holding was 
transferable, but was bound to allow joint possession of it to his 
other cosharers when it was non-transferable (1). 

This view was thus quite opposed to the policy of the law, regard- 
ing transferable holdings and it was therefore amended, so as to bring 
it in conformity with it, though in different ways, by the Bengal, 
and the East Bengal and Assam Legislatures. In Bengal proper, th: 
amendment does not clearly extinguish the zatye?t holding, and 
without stating what right he gets in the holding, makes the acquirer 
liable to pay “geni” to his other co-sharers. It thus lends coun 
tenance to the view that he folds the land as a tenant, and may be 
even a raiyat. The position is no doubtinconsistent. In East Bengal, 
the law is sought to be made more definite or explicit by providing 
that his possession of the holding would be that of a proprietor 
or permanent tenureholder (as the case may be), and not 


‘that of a raiyat, and by avoiding the use of the word “rent” 


to describe the sum oayable by him to his other cosharers 
(as is done in Bengal) The effect thus isthat the zæiyati inter- 
est will be extinguished and displaced by the proprietor’s or 
tenure-holder’s intergst. Even this does ‘not make his position as 
certain and definite as may be desirable. For “ tfe sum” payable 


for “the use and occupition” of the holding is but another name 


for “ rent”, anda Benen paying it to another for that reason, is in 
the eye of the law, a “tenant.” And the position of the person who 


‘holds land in the double capacity of the * proprietor” and the 


“Yenant? is quite inconceivable (1). 

The committee, therefore, are ‘quite right in their observation 
that “ neither (the Bengalenor the East Bengal) forms of the sec- 
tion make the Josition definite * * eof an immediate co-sharer 


. t 
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(1) Vide author’s ‘Occupancy Rigkt etc.” 338—345. 
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landlord who purchases an occupancy holding in his own e3'a'6 or 
tenancy.” -To make it so and to carry into effact “ the principle 
underlying S. 22” Bengal Tenancy Act, vis. to discourage “the 
acquisition of the rziy2z/ riguts by persons balonging to the class 
of landlords”, “so far as their own tenancy or estates are 
concerned”, they propose in the draft Bill that “the rayati interest 
purchased shall b: conv:rted into a permanent tenure for which 
the same rent as was paid by the raiyat to his immediate landlord, 
shall have to be paid by him to his co-sharers.” In other words, his 
interest in the holding as a co-sharer /andlord shall be extinguished 
and he shall be a tenant under them. Prior to the Bengal Tenancy 
Act, there was no law in this province to prevent one of several 
co-proprietors holding the status of a tenant under the other co- 
proprietors in respect of land which appertained to their common 
estate. The law as it now stands was enacted in order to prevent 
this. The draft Bill therefore reverts to the policy of the old law 
which was abrogated by the Bengal Tenancy Act of 1885 and by 
the subsequent Act by which it was amended. But the proposal has 
the merit of being precise and clear and removing the onoma 
pointed out above regarding his position. 

The amendment of the Bengal Tenancy Act also does not make 


it clear whether the possession of such a co-sharer in respect of the 


holding is joiné with his other co-sharers or exclusioe to himself. 
According to the Bill the acquirer will have the exclusive possession 
of the holding as was held under the original Act. 

The original Bengal Tenancy Act made special reservation of 
the rights of third persons, such as an underralyat or a mortgagee 
of the holding. According to the construction put upon it by the 
High Court the effect of such acquisition being to keep alive the 
holding merging the occupancy right therein in the superior right of 
the landlord, the wnder-ratyat on the holding, he did not get 
a lifteand was no? fafsed to the status of the raiya#, but was allowed 
to continue to be an w#%er-zafyat as before (1). After the amend- 
ment, however, as the acquirer cannot hold the land as 
a tenant (or a ralyat), but does so as a proprietor or 
permanent tenureholder, the raiyati tenancy itself ceases 
to exist. That being the case, the sader-rvatyat is brought 
into direct relationship with the landlord and takes the 
place of the raiyat, whose occupancy right. was purchased. He 
will therefore no longer refhain an under-ralyat but will gain in 
status and will become a non-occupancy ratyat. This will be the 





(1) See author’s Occupancy Right etc. 344-347. 
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case where the holding is a transferab'e one. ‘In the case however 
of a non-transferable holding being purchased by a co-sharer land- 
lord; the’ position of the under-raiyat on the land rem ains unaffected. 
‘Thus in both (the Bangal and the East Bengil) forms of the Section, 
the position of “the under-raiyat on the occupancy holding which 
comes into the possession of the landlord” was left vague and 
indefinite; In the draft Bill the matter is made clear by providing 
that wnder-raiyat will in that case become a raiyat, In this respect 
also the .Committee’s proposal-“ will remove the vagueness and 
make.thé law clear and certain.” (1). 

With ‘regard to the mor/gag:e of the holding from the raiyat, 
under the - present: law, his right will remain ‘unaffected, and he 
will be-able to enforce his lien against it, whether the landlord 
who acquired it isa sole ora co-sharer landlord and whether the 
holding itself was a transferable ora non-transferable one (2). 

In the draft Bill however “it is proposed to safeguard the 
rights of the third -parties by’ a definite provision. that all encum- 
branceson the holding shall continue to be attached not to the 
holding but to the interest of the landlord as proprietor and tenure- 
holder, as the case may be.” It isnot clear why the incumbrance 
which attached to- the holding should be transferred to the 
‘acquirer's interest therein which again is not that of a proprietor 
but that-of a permanent tenureholder. 

Disputes between landlord and raiyat very often arise over their 
respective right to frees. a 

‘The proprietary right in them is, by the general law, vested 
in the seminder. lt is, however, subject to modification or complete 
extinction by custom, And the raiyat may acquire a limited or abso- 
lute right therein (3). 

Under the law as it stood before the Bengal Tenancy Act, 
though the tenantehad the right, during the continuance of the 
tenancy, to the exclusive possession of the tree and to enjoy all the 
-benefits of a growing timber on his holditg, ke Aad no right to cut 
down the tree and to convert the timber to hts own use (3). 


Under’ the Benggl Tenancy Act, the occupancy raiyat has pre- 
‘sumably ‘the zight #0 cut down the tree growing’ on his land 
‘without the landlord’s consent, whether they have been planted 
by him-or not, unless there is a custom to the contrary, and 


he cannot contract himself out of it: But in the absence 
} © 0 





Ka (1) Author’s “Occupancy Right etc. 344—347. oy 
(2) Author’s “Occupancy Right” etc. 349. (3) Ibid, 215—319. 
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of a contrary:custom the right to appropriate the trees after they have 
been cut down is in the landlord. And there is no distinction 
made between timber and agachha trees (1). l 

It thus appears that although formerly the raiyat had no right 
to cut down trees, by the time the BengalTenancy Act came to be 
passed, custom grew up allowing him to do-so, and was /egalised by 
if. Since then, however, the practice of appropriating agachha trees 
by the raiyais has steadily been growing up throughout the province,, 
and in some districts even trees which are undoubtedly valvadle. 
And “under the present law”—as the Committee point out :— 
“ the matter is practically left to custom.” 

As to the nature of such custom, the committee have ‘“ ascer- 
tained” that itis ““ variable? and “' uncertain” and, in their opinion 
“ frequently moreover the right is not of much monetary value,” 

They, therefore, now propose, under the circumstances, to make 
the right of the raiyat depending upon it “ uniform”, and fo vest in 
the raiyat “complete rights in the trees on his holding except in 
respect of valuable trees”. Such rights include the rights “ to 7ed/ 
and to utilize and dispose of timber of any tree on such land.” 

In-the term ‘' the valuable trees” they intend to include Jack 
(Zathal), Tal, Jam, and Mangoe” and * those the dimJder of which 
is valuable.” The last clause however is vague and should be made 
more definite so as to include some more trees, viz. Sal, Sist, Sag- 
oon (Teek), Mahogany and the like, which should be specifically 
stated. There is practically no chance now of the introduction into 
this province of any new kind of timber trees, and he Uist may very 
well be made exhaustive, 

The raiyat will also be given the right to appropriate even their 
timbers, -In the case of these valuable trees it is proposed that “ 
(he) should pay to the landlord a fee of 25 P, C. zke value of such 
timber” But subject to such payment, the proprietary right to 
those trees also will vest in the raiyat. 

Thus, if the proposat? be carried into effect, the landlord will be 
deprived of the proprietary right to all trees, whatever be their value 
or utility, which they have been enjoying from time immemorial, 
and no cogent reason is given for the same. 

The Committee are of opinion that the practical valve of the 
sight to the landlord is so trifling that they as a class will not 
object to this proposal in order to avoid disputes with their 
tenants. We hope their cal@ulation may prove true. 











(1) Ibid, 215—3218. 
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lt may be conceded that ‘every tree is not valuable, and that 
the landlord cannot have any reasonable cause of complaint, if the 
raiyat is given the proprietary right’ over the agachha trees. But 
the landlord cannot be justly required to part with the right to timber 
trees, which are always sold at a high price. The raiyat also have no 
nécesstty for them and wil? undoubtedly cxt down and sell them off 
the moment he acquires the right for the simple purpose of making 
gain. 

But it may be pointed out that the raiyat having the right to 
possession and enjoyment of his holding to the exclusion of his land- 
lord, must also have the right to derive the fullest benefit from 
without any let or hindrance. A dig tree standing tn the holding for 
which he pays rent to th: landlord, is often a positive nuisance, and 
there is no reason why he should be made to allow it to grow on it 
for the future benefit of the landlord. He should therefore Je com- 
pensated with some sott of a ken upon it by virtue of which he may 
be entitled to a portion of its sale price. 


(Zo be continued.) 


Radkaroman Mookerjee. 


The Calcutta Law Journal. 


THE PROPOSED BILL TO AMEND THE BENGAL TENANCY. 


ACT VIII OF 1885. 


According to the Committee, the right of occupancy enjoyed 
by the raiyat implies, broadly speaking, a permanent, heritable 
right to hold the land subject to the payment of the rent legally 
payable, accompanied by protection against unreasonable enhance- 
ment and ejectment, so long as the conditions of the tenancy are 
fulfilled. “ This’—they say :—" is the essential element of a perma- 
nent tenure, which is defined in the present Act asa tenure which 
is heritable and not held for a limited time.” And the only thing that 
in their opinion is wanting, is the right of transfer. But they propose 
to confer upon the occupancy raiyat not an absolute but only a res- 
tricted right. A permanent tenure implies also fixity of rent. And 
although in classifying the tenants they have stated that both 
occupancy and non-occupancy raiyats may “ hold at fixed rates” 
and declared that the fixed-rate-raiyat may have the right of occu- 
pancy, they have not definitely stated whether the Occupancy raiyat 
can acquire the right to fixed rent, and, if so, what will then be his 
status and incidents. And by proposing to omit the rule regarding the 
presumption of fixed rent on proof of payment at the same rate for a 
period of twenty years they have practically rendered it impossible 
for the raiyat to prove his right to fixed rent., Inthe matter of 
sublease they have taken much of what is now enjoyed by the 
raiyat under the present “Act, and placed him practically at the 
mercy of the landlord. The conferring of the underraiyati right upon 
the Bhagidars as such and the conferring upon all under-raiyats 
the right of occupancy will practically deprive “the raiyat of the 
right to khas possession and convert him from a cultivator that he 
primarily was, into a rent-receiver without any right to fixed rent. 
His position will thus practically be that of a temporary tenure- 
holdér as defined in the Bengaé Tenancy Act with all the disadvan- 
taves of this status. The: clause regarding the conferring of the 
occupancy fight upon all under-raiyats, including Bhagidars, is pro- 
posed to have rétrospective operation. It seems that’ the Committee 
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want as if by the mere waving of the magic wand to remove all the 
woes that they conceive to have fallen on the hard Mt of the under- 
raiyats without stopping to consider the pros and cons of such step. 
The combined effect of the three provisions viz., the conferring of the 
tenant (under-raiyati) right upon all Bhagidars, now cultivating the 
land or to be introfluced into it in future, and thé Occupancy right 
upon all under-raiyats (including the BAagtdars), the vesting them 
all with the right of commutation and the right of transfer may be 
well illustrated by the following concréte Gisé. A Hindu widow of 
a village raised some amount by gale of hér Ornaments and with it 
purchased a plot of NWiskar land, and get it cultivated by a Bhagidas. 
Suddenly, one fine morning she finds that het land has practically 
passed out of her hand into that of her Bhagidar, without any fault 
on her part and without her getting aay return for the money she 
bad spent in acquiring it and she would be able to take it back for 
him, even though he did not take advantage of her helplessness, 
regularly deliver to her her due share of the crops and that all that 
she will be entitled to get out of her land will be a few Rupees. 
utterly insufficient for the purchase of the foodgrains she sorely 
needs for her bare subsistence and which she used to get out of 
the Shag ‘delivered to her which enabled her not only to live on 
but also to perform the Seża-Puja of her idols and feed Brahmans 
which her religion enjoins upon her. Tne Committee have, 
however, proposed to confer upon the occupincy raiyat the absolute 
proprietary right to all trees, timber or valuable, growing upon his 
holding. We have already sufficiently discussed these proposals. 
The most remarkable feature of the draft Billis, as we have 
already pointed out, the provisions it has rnade for improving the 
condition of the under-vaiyats and Bhagidars, etc. We have also 
stated the grounds on which we have been unable to support them. 
We may, however, summarise them here. The most important 
of them is the conferring of the tenant rigbt upon the BŘag cidars, 
etc,, which means, in most cases, the giving to them of the status of 
the under-raiyats. The under-ratyats will gat the right of occupancy 
as against the raiyats®-their immediate landlords, except those who | 
hold under temporary subleases granted by the raiyats on account 
of their inability to cultivate the lands. We have already dis- 
cussed these proposals. [FLaving the right of Occupancy, the under- 
rajyats shall get all the privileges which the Occupancy rayiats now 
enjoy, together with those which are proposed to be conferred 
upon them. The underraiyat will thus enjoy “a ‘permanent 


heritable wght to hold the land so long as he pays the legal rent, 
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and complies, with the conditions of the tenancy”, “the same pr ytec- 
tion. against unreasonable. enhancement of rent” and right to 
commutation, “a is enjoyed by, the occupancy raiyat under the ° 
present Act, and the same rights of transfer” and to cut the trees 

growing on his holdings “as are proposed. to be conferred. 

upon, the occupaney raiya:s.” Proyisian has been made for the 

“ protection.” of. those. under-raiyats who have been on the land tell proiection an 
for a period of nine years “in the event of the surrender or aban- abandonment by 
donment of the holdings of their landlords the.raiyats”. “On com- eer 

plying with. certain conditions,” they shall “ be entitled to take the 

occupancy right that. was enjoyed by their sublessors in the holdings.” 

But. unfortunately, no. protection is proposed to be given to him 

against the landlord acquiring the raiyati holding by the. exercise of 

pre-emption against its transferee. He may eject. him within two months, 

even though it seems thatthe undersraiyati lease term does not expire. 

For it is broadly, laid down. that the sublease by a raiyat shall not 

be valid against. his landlord unless male with his. consent. Thus 

the position of the under-raiyat is. left at the mercy of the landlord 

and he cannot, it seems, aequire the occupinsy right prop»sed to be 

given to him unless he secures the landlords’ consent to the 

lease. Under the law as it now stanIs, the occupancy right Aan aa Sh 
of the raiyat is declared to bə a “ protacted interest,” which not protected 
cannot be “annulled” by the auction purchaser at the rent ai 
execution sale, and it makes no difference whether he is himself 

the landlord or.a. third person The occupancy right, now pro- 

posed to be conferred upon the under-raiyat, will not, however, be 

So profected. The reason given by the Committee for making this 
distinction has thus been stated in the Rep ort :—“ We feel, however, 

that. it would in.some cases.be unjust to the superior landlord to 

force him to recognise the. under-raiyat as his tenant in the event of 

the. holding; of the immediate landlord of the under-raiyat being sold 

in execution.of a decree for arrears of rent.” On our part, un- 

fortunately, we are.unab'eeto appreciate the cogency of the argu- 

ment. The auction-purchaser of a tenure at present gets it, subject ° 

to the rights of the occupancy raiyat already on it, that of an occu- 

pancy, raiyat holding will, under the propose® law, get it subject 

to the occupancy right of the under-raiyat (if it be also protected), 

and in both cases although he will not be entitled to get k%as posses- 

sion.of the land by ejecting.those occupying, it, he will be entitled 

to enhance their rents, subject pf course to.the limit prescribed by 

the law. We therefore fail to find out what material difference there : i 
will be in his position in.the two cases. And we cannot expect to 
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find any in view of the fact that under the proposed law the confer- 
ring of the occupancy right upon the under-raiyat will practically 


convert the position of the occupancy raiyat into that of a tenure- 


holder, in relation to the urder-raiyat. We do not know why the 
Committee mentions particularly the injustice to the superior land- 
Jord on his being “ forced to recognise the under-ratyat as his tenant.” 
The: question of recoznition will arise only where he himself pur- 
chases the holding at the anction sale, but in that respect the 
position of a third party auction-purchaser is no better. Thus 
in their solicitude for the interest of the landlord the Committee, 
while proposing to endow the under-raiyat with the right of oceu- 
pancy, have not thought it proper to secure it against the risks 
attending a rent sale for which he is ‘never responsible. In fact, 
they propose to take away by one hand what they give by the other. 
In {his respect, it is worthy of note that if the committees’ proposal 
be accepted the position of the under-vatyat will be far worse and 
more precarious than it is now. For under the present law the 
interest of an under-raiyat ‘holding’ undera registered lease for a 
period of nine years, is an incumbrance which the landlord auction: 
purchaser is bound to annul if he wants to have Akas possession 
of the land. {f however, the auction-purchaser is a third party, as 
against him the sub-tenancy of the under-raiyat, whether regis- 
tered or not, is, in all cases, an incumbrance, and he cannot 
eject the under-raiyat without annulling it. Under the pro- 
posed law, however “as the interest of an occupancy under- 
raiyat will not be treated as a protected interest, it proposed 
to make it unnecessary in future to serve a notice under §167 
(B. T. Act) on any under-raiyat, whether-holding under a lease or 
not.” This means in plain language, that the under-vafyats interest 
is not an ‘incumbrance even and need not be anulled Yet, it 
appears that a “‘syb-tenancy” is still retained in the definition of 
“incumbrance” as given in S.161. We suspect thit the above pro- 
posals have been made only in the interests Of the landlord-auction- 
purchaser whom higher rights may be intended to be given than 


=- what a third party auction- purchaser will get. 


Tke law regarding the homestead (Bastu) lands, as it now 
stands, has long been felt to be anomalous and inequitable and 
called for reform. And although the Committee express the opi- 
nion that the“ existing provision regarding homesteads leaves the 
law in a state of great doubt and unc@tainty,” the proposals they 
make for amending it will not improve the matter at all.. 

Under the present law, where the Bastu land is held by a raiyat, 
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whether as'a part of his agricultural holding or distinct from it as a sear and 
separate holding, its incidents are regulated by the provisions of the 
Bengal Tenancy Act “ applicable to land held by a raiyat”, subject e ° 
to local custom or usage. The result is that even when a tenant is 
not a raiyat in respect of his Bas land, but is soin respect of his 
agricultural land, and the Bzsf* is thus held “ otherwise than as 
part of his holding as a raiyat,” the Baste will be regulated by the 
law governing his agricultural land. And this is so whether he holds 
both the lands under the same or different landlords, whether 
both are situated in the same or in different villages, and whether 
the tenant is a raiyat of the same village in which the Bastu is situate 
or of a different village. And even where the holding of the raiyat 
consists partly of agricultural and partly of homestead land, and he 
lets out the homestead portion of it, the sublease is governed by the 
provisions of the Bengal Tenancy Act and the sublessee is a korfa 
raiyat, and if he holds any agricultural land as a settled raiyat, even 
though in a different village contiguous to or far distant from the 
village of the homestead and not unjer the same but under a 
different landlord, he acquires occup.ncy right in the homestead as 
has in the agricultural land even though with respect to it he has the 
interest ofan under-raiyat who cannot, unless there is a special 
custom in the locality, acquire such right in his agricultural 
lands (1). 

-In the draft Bill.“ it is proposed, therefore to provide gener- Committée’s 
ally” that the homestead of a raiyat and under-raiyat shall not be proposal 
governed by the provisions of this Act applicable to their holdings” 

But the homestead of a person “ not holding land as a raiyat or under- 
raiyat”, shall not be so governed, even “if he subsequently acquires th? 

. right to kold land as a raiyat or under-raiyat.” In other words ‘' if a 
person is not originally a raiyat or under-raiyat, he shall not acquire 
any statutory rights to his homestead by subseaquently acquiring a 
right to hold land’ as a raiyat or under-raiyat” 

It appears from the ùbove draft that the only thing that is stated B, T. Act. to apply 
definitely in the proposed amendment is that one must bz a raiyat Ony to Bastu of 
if he wants to take advantage of the provisions of the Bengal ae 
Tenancy Act regarding his homestead. This is a matter, however, 
about which there has never been any “ doubt” or “ uncertainty.” 

It is also clear that the proposed amendment contemplates that ee 
the Bastu and agricultural holdings are dfstinct and separate plots agricultural © 
of land and with- regard to®the latter, the occupier is a ratyat at holdings treated 





; separately, 
the. time he takes lease of the Bastu. 6 ° 
(1) Vide author’s “Occupancy Right Its History and Incidents”, 121— 124. 
e 
e `~ d ° 
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The definition of ‘homestead’ as giyen in tha dafl B tl also, saa a5. 


- that it mugt be “ acquired by the raiyat or wilar-naiyut, dy, reason. 


of his connection. with his kalding, as t dw:lliag house.” Erom: this. it 
is clear that the homestea:l. must not be very far off. fro.n. the agricul- 

tural land, implying that doth must de in the same village and nat 
in different villages and that the raiyat must de a ‘rafyat ‘of the same 
village as hat in which he has. his-honestead. But it is not clear 
whether both should be held under the sama landlord. oc may be; 
held under different landlords. In thage matters, as.we have already, 
stated, the present law as interpreted by the High Caurt, has. creat- 
ed great. anomaly and confusion. But unfortunately the Committee 
have done absolutely, nothing to find out a satisfactory prayision. which 
will avoid the same, though in their draft Bill the committee took 
pains to point out that the existing law is “ina state of great 
doubt. and uncertainty.’’ 

This is due to the fact that the present law is not based. upon 
any element common to the agricultural holding and the homestead. 
of the raiyat. Except the fact that bath are held by the same person, 
In our opinion we must find out and fix on some other common 
element between the two (in arder to attract; to the. latter the 
provisions applicable to the former, 

This may be either that both must form part of the same 4ald: 
img or that both are situate in the same village, or that they are 
both held under the same Jandlord. And wa have to choose one of 
them and make that the basis of the law. In doing so, we: must 
select that which will not only avoid.the defects. wa are complaining. 
of, but also work the least hardship upon bath the landlord and the 
raiyat. We must also bear in the mind that to.a.rajyat.an ejectment 
from his homestead is, the greatest and the warst, misfortune against 
which he must be protected by all means, It need hardly be.pointed 
out that the policy of the present law has been to, afford him that. 
protection, and in interpreting it the High. Court. has always. kept 
their eye upon it. In.qur opinion the situation in: the. same; village 
Should be basis on which the law shouldbe. enacted. 

It seems to us that in the draft.Section the Committee haye made. 
confusion between “theYwelline house or. other. building’ and. the- 
land underneath the same. Homestead has been defined to mean 
“a, building” “ tagethar with the site thereof. and, the. land 
immediately appertaining thereto and the outbuildings On. sugh 
land.” The Bengal Tenancy Act deals-omly with.the land and not 
the house or building standing on it the right to which, is governed. 
by other law, 
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It is difficult to anderstind how “ thé cotistructioti of 2 well, 
task &e. for theepurpose of drinking water" is an “ improvement” 
a} the apricultzbal holdiny, even though it be for the benefit of the 
riiyat, We appreciate the good ititention of the Committee to 
arrangé för the drinking water for the raiyat, but that is no? zésthin 
the scope af the Yakdlaw with which they were dealing. Further, 
the coitsttuction of a tank or well has been prtovided forin the 
original Act itself, thoagt it is there stated that it must be “for 
agricultural purposes, or for the use of men and cattle employe‘ in 
agricultural pursuits,’ Of course “the use’? spoken of includes 
“ drinking” as well. The change in the law, therefore is unneces- 
sary. Besides thé excavation of tank is nöt in every Case an unmixed 
good. ‘Tenants often have not the money to keep the tanks clean 
and to re-excavate it when necessary. In such a case, it becomes a 
positive nuisance dangerous to public health. Further, excavation 
without any check will only take away the quantity of land 
excavated out of cultivation. This cannot benefit any body and 
objectionable from public point of view. Some soft of check is 
therefore needed. That is supplied by the prdvistons of the 
existing law allowing a premium to the landlord, which is now 
proposed to be declared to be an abwab. 

Very salutory provisions have been made regarding the proce- 
dure to be followed i rent suits, which, if give: effect to, will 
“ cheapen” litigation to the advantage of both the landlord and the 
tenant. As tothe forum, it has been laid down inthe draft Bill 
that a “ sujt between the landlord and the tenant as such” shall be 
instituted “in the Court within the local jurisdiction of which the 
land is wholly or partly situated. This goes against a recent ruling 
of the High Court according to which a rent suit may be brought in 
other Courts Within the jurisdiction of whith the defendant resides 
though thé land is hot, situate. A suit so brdtight will entitle the 
plaintiff to a money decree (1), instéad of a rent Decree. 

The most important of them is the provision regatding the sér- 
tice of sudimons by “Registered Post.” This will remove d good 
deal of the growing difficulty now-d-days of thg §érvicé of protesse3. 
“ When mátiy of the pérsohs affected by a rëht suit are often non- 
resident in the village concerited, service through thé Post Office Wil 
be a sinipler, easier, less costly, but more certain, modë of service.” 
Extortion of mioney by gine civil Coutt processservér, whioh 
has become 4 public scandal, which thé -Courts themstlves have 
failed to check, has even now been unknown to thé postal peot. 





- =- 


\t) Kunja v. Manindra—327 C. W. N. 542. . 
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The Post Office is undoubtedly. the most efficient department of 


Government and everybody kaows that a letter &c dgoppec into the. 


“Letter box” has every chance of reaching the addressee. The ques- 
tion of additional costs to that department need not be considered in 


view of the retrenchment that is possible elsewhere and the advan-. 


tages to be gained by the litigant public. The. Provincial Insolvency 
Court gets the notices on the creditors of the applicant for insolvency 
served through the Post Office for some years and the work has been 
done so far very satisfactorily. The Bengal Tenancy Act provides 
that the High Court may by rule direct the service of summonses 
by post, but unfortunately this has not as yet been directed. We 
fully approve of the proposal of the Committee regarding 
this matter. To safeguard against any possible abuse, the Court is 
given the discretion to have the service effected in other ways. 

The difficulty regarding the Jrv2f of service of processes through 
the Post office will be apparent from what is stated about the 
proof of payment of rent by postal money order and need not 
be stated here. This will be removed by the provision made in the 
draft Bull regarding the presumption of service on proof of 
registration thereof, “at the time at which it would have been deli- 
vered in the ordinary course of post.” 

The next in importance is the provision regarding a sutt against a 
minor defendant, The procedure laid down by the present law is un- 
doubtedly too cumbrous and too expensive, espacially in view of 
the ruling of the High Court that the service of notice on the pro- 
posed guardian, who is, in most cases, also his natural guardian, 
to represent the minor in the suit against him, is not sufficient, but 
that he must t#tsmate to the Court his express consent fo act as 
such, and if he does not, yet the Court appoints him and passes a 
decree against the minor, the decree is void. If therefore he does 
not iuform the Court of his willingness, then a third party shall 
have to be appointed by the Court. This entails great costs whith 
ultimately falls on the defendant—the raiyat in most cases. The 
proposal therefore to “reat his natural guardian as his guardian for 
the sutt; if, after service upon him a notice to that effect, he 
does not object, is far less costly and ought to be accepted. 

Lots of rent suits against a large number of tenants are filed- on 
behalf of the landlord by his gomasta, and he has to swear to 
affidavits proving that he ‘has the knowledge and the authority 
necessary: for filing them, and there? is no reason why one 
affidavit cannot be considered as sufficient. This is exactly what 
the committee propose and I join with them, It has further been laid 
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down that “affidavits in proof ofthe facts stated in the plaiat” 


"may be used by the Court as evidence in the case. 


The final pecuniary jurisdiction of the Court trying rent suits 
has been laid at Rs. so by the Bengal Tenancy Act. The 
(Committee propose to enhance it to Rs. roo. The result will be that 
a decree in a rent suit of the value of Rs so and less than Rs. roo will 
not be appealable as it now is. The Committee has given no reason 
for making the proposal, but we can Well guess it to be the reduc- 
tion of the number of appeals in rent suits. We are not prepared 
to admit that their number is so great as to necessitate such a 


- proposal, but we doubt the reasonableness of such a ground. 


it has been proposed that upon an application for the execution 
of the rent decree“ the Court shall issue a combined order of attach- 
ment and proclamation.” 

The provision for facilitating the payment of rent by the postal 
money order is a wholesome provision from the standpoint of both 
the landlord as well as the tenant. 

The Committee refer to “certain practical difficulties which dis- 
courage the tenants from making use of this method of payment, 
and make the landlords reluctant to accept rents tendered in that 
way,” and they seek to remove them. 

Inthe first place, the tenants find it extremely difficult and 
expensive to prove the remittance by the postal money order in 
case it is refused or denied by the landlord or his agent. The 
rule laid down in the draft Bill that “the postal receipt” will raise 
the presumption that “ such tender has been made” will remove this 
to a certain extent. 

There is no reason, however, in case the payment is accepted, 
why the payment also should not be presumed. 

The payment by postal money order shoyld be allowed in ali 
cases, including those ‘“‘where a tenant is allowed to deposit his 
rent ” in Court, and such cases should not be excepted, as is pro- 
posed by the Committee. The landlord may refuse to accept the 
money order, but even then the tenant should not be forced to come 
to Court for making the deposit. On the cofitrary, it should be laid 
down that the landlord must, if he does so, bring a suit to settle 
the matter in dispute within a certain time, say, six months. 

Further “ it is proposed to preclude he landlord from recovering 
by suit interests, costs or damages in respect of” the amounts sent 
by money order, and to give the Court the power to award to the 
tenant damages on the whole amount claimed by the landlord. We 
have no objection to accept this proposal. ° 
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“ The proviso in the draft Bill to the effect that the landlord shall 
not be held to “admit as correct any of the particulars get forth in, 
the postal money order form” when he accepts the rent so sent 
is.a salutory rule which should induce the landlords to accept the 
money orders. 

While “it is important that the tenants should receive a 
receipt for any money paid on account of rent immediately it is 
paid,” it is inconvenient to the landlord to vive to each of them “ 
statement of account ™ then and there, especially as the anne 
pay their rents during the last three months of the Bengali year. 
It is, therefore, proposed to omit Won the rent receipts “all 
entries not essential for the purpose,” which it now contains, 


| especially as a ‘statement of account ” will be required to be given 


"* containing all such particulars. 


A 
e 


It is difficult to ascertain from a comparison of the form of the 
rent receipt now in use with that prescribed in the draft Bill what 
entries are intended to be omitted. 

The receipts may be simplified still further. For all that is 
neccssary at the time is to shew the annual jama, the name of the 
tenant, the amount paid, the date of payment, the name of the 
payer and the payee with his designation. 

The Committee point out that—‘‘the provisions of the Act 
relating to the grant of rent-receipts are frequently disregarded, 
because the landlords and tenants fear that they will be prejudiced 
by the entries made in the prescribed form of receipt” We do not 
know what evidence the Committee had before them to lead them 


to conclude that the tenants ever entertain any such fear. Our — 


experience, however, is otherwise. What the tenants ‘ fear’ is 
that all the columns of the form of rent-receipts may not be correctly 
filled in, or that they may not be filled in at all, And as to the tenant 
the receipt is as valuabl€ as the document of title to other people, 
it is absolutely necessary that the “ statement of account’é 
should contzin all the esential particulars, and the law should provide 
that the omission to fill in any of the columns or the putting 
down of wrong patticulags under any of them will be punished. 

: But with regard to the landlord the question of ‘ prejudice’ does 
not and cannot arise. For he ought in all fairness, inform the tenant 
the nature and character of his tenancy and the incidents thereof 
that is recognised by him and the exact amount of the rent that 
he claims to be still due to -him. z 

There is no reason therefore why the entries regarding the afore- 
said particulars, in the receipt or in the “statement” should not 
e 
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bind the landlord They are made by his agent, and he gets suffi- 


cient time (three months) to prepare it. The provision, therefore, ` 


that “the entry of area in such statement shall not be binding 
on the landlord or the tenant in avy suit or proceeding for the 
alteration of the rent of the tenancy”? will be disastrous to the 
interests of the tenants inasmuch as they have no lease or other 
document to shew the area of their holdings and they will then 
be compelled to depend on the landlord’s paper to shew it. 

These entries of course cannot bind the tenant, but they can 
take advantage thereof in a contest against the landlord. But 
their acceptance of the receipt containing them may raise a pre- 
su nption that they are correct and may thus bind the tenant. 

The “reluctance” on the part of the landlord “ to the issue of 
such statement” cannot be considered to be a sufficient ground for 
making such a provision, while the tenants have real grievance in 
the majority of cases, the remedy for which lies in enforcing the 


above provision. 


~ 


u The landlord has been given two months after the date of the 
demand in which to prepare the statement of the account for 
each year” and in case of failure “ he becomes liable toa penalty.” 
This applies also to the case of receipts. And “ the existence of 
a dispute as to the rent or arca of a tenancy on account of which the 
rent is paid nor the refusal by the tenant to accept these on that 
ground, shall in no case be considered as a reason clause” for the 
failure. 

The questions that properly arise for decision in a rent suit are 
whether the plaintiff is the landlord of the defendant, and whether 
the alleged arrear is due and unpaid. To decide the first point, all 
that the Court is required to see is whether there has been a settle- 
ment of the land Zaken by the defendant from the plaintiff or whether 
the rent at the rate claimed was ever zealised by th@one and paid by 
the othér. It may be that soon after having taken ‘the settlement, 
the tenant may turn refractory and refuse to pay rent. In that. case, 
on proof of settlement, the plaiztiff will get a decree, even though 
he could not realise any rent. It may also be that:after paying rent 
for some time to the person from whom he took settlement of the 
land, the tenant may prove hostile and withhold payment of 
rent, In such a case, on proof of the settlement and the previous 
realisation of rent, the plaintuft will also get a decree. The evidence 
upon either of the two points, therefore, is sufficient to enable the 
Court to decidé that the relationship of landlord and tenant subsists 
between the parties. | 
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Yet in rent suits tha tenants are very ‘often allowed to 
question the ¢s#/e of the landlord in respect of the suit, land and 
to set up therein the title of third parties, and “the Courts also 
frequently go out of the way to decide these matters. So far as 
the tenants are concerned, it may be pointed out that the relation- 
ship being established, in the way just stated, they are by the 
law estopped from denying their landlord’s title. Further, when the 
tenants sei up the title of a third person in a rent suit, he is often 
found to do so af kis instigation, and in view of the fact that ths 
finding of the Court upon the question of title thus raised cannot 
operate as ves judicata as against him but may do so against the 
plaintiff and the defendant in the suit, he takes advantage of that 
position and adopt it as a method for fighting out the question 
behind the back of the defendant. In such a case the suit ‘is really 
a title suit between the plaintiff and the third party who is not in 
the record, though nominally it is a rent suit between him and the 
defendant. The issues that properly arise ina rent suit are the 
issues in which the plaintiff and the defendant are alone concerned. 
Sometimes, however, in such a suit, a third person is allowed to in- 
tervene and to set up a superior or rival claim to the plaintiff's title, 
and thus to raise, as between himself and tae plaintiff an entirely 
distinct question and in that ha secures the support of the defend- 
dant. This practice received its full support, if not its origin, from 
the provisions of Section 77 of the Rent Act of 1859 under which 
third persons, claiming the rent under a title hostile to the plaintiff, 
could intervene in suits for the recovery of rent. The Courts were 
thus called on to decide many knotty questions that arise in title 
suitin simple rent .suits which rendered it quite impossible for 
them to dispose of them with that degree of expedition which 
from all points of view--from the stand point of the tenants, the 
landlord, and the State—was most desirable. The Legislature, there- 
fore, after some time changed its mind, and by the repeal 
of that Section of the Rent Act X of 1859, the omission 
of any such procedure from Act VIII of 1869 B.C. which 
replaced it as well -as in the Bengal® Tenancy Act of 1883, and 
by provisions made ®n the successive Codes of Civil Procedure and 
Court-Fees Acts, has sufficiently indicated its intention, that upon 
a trivial state, such an issue should not be allowed to be raised, the 
frame of the suit being at the same time completely altered, so as 
to convert a simple suit for arrears oferent into one for the deter- 
mination of the title ta the property in respect of which the rent 
is claimed. The wide discretion however given to the Courts by the 
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Civil Procedure Code to make party and bring into record at any 
stage of the suit any person connected with the subject matter of the 
sult in order to enable them to completely decide the question 
in dispute, led them to infer otherwise from the omission, 


“ To avoid the complication and delay which arise from ques- 
tions as to the landlord’s title being raised in rent suit” and “to 
force the issue of disputed title to be raised separately and in- 
dependently of the rent suit,” the Bengal Tenancy Act lays down 
that where the defendant admits the arrears of rent but “ pleads 
that it is due not to the plaintiff but to a third person,” the Court 
Shall not take cognizance of the pka “unless the arrear amount is 
paid into Court [vide S149), and if the third party on notice of the 
plea fails tə bring suit against the plaintiff “ restraining payment out 
of the money, it shail be paid out to the plaintiff.” The Section how- 
ever, has so long ramained a dead letter. For it js very seldom 
that the tenant, sued for rent, admits the artears and set up the 
title of third party (in which case alone it applies),on the other hand 
in the large ‘majority of such cases, the tenants set up a third 
person as his landlord to whom he states he paid up the entire 
rent. Then, if the third person brings the suit, the plaimiff cannot 
get any amount on account of the rent at all. 


With the same object in view (probably) the Bengal Tenancy 
Act has taken away the right of appeal in some cases of small 
value (up to Rs. so) even though “questions relating to title to 
land or to some interest in land as between” parties having 
conflicting claims thereto” are decided. in such cases, however, 
the appeal is allowed, if the third person is a “party” to the 
rent suit. And though in that case the decision Operates as ves 
judicata as against him, considering the advantageous position of the 
defendant in the suit under the present law, aml in view of the fact 
that against an ‘adverse decision they have the right of appeal, 
many persons still adopt this method to have the question of title 
decided in the rent suit brought by another instead of bringing a 


title suit themselves for the purpose. å 


The Committee have provided that “a decision of a question 
relating to title to land made in a suit from the decree or order 
in which no appeal lies” skal? not 0pergte as res judicata in a sub- 
sequent title suit.” é 


In view of what has been stated above I should Suggest that 
the provision should be further widened so as to embrace decrees in 
e 


Be Ta Act, 


Res Jud- cata ia 
rent suits when 
appeal lies, 
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e all rent suits against which appeals lie. It should further be 
° œ enacted that in rent suits the Court shall not take cognizance of the ° 
bad . a Ld bd 
defendant’s plea setting up the title of a third person in all cases. 
Radharaman Mookerjee. 
(1) Vide author’s “The law of Benamt’ New Ed. 328—336., 
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Sir Asutosh Chaudhuri, Kt. 





It is our painful duty to record the death of Sir Asutosh 
Chaudhuri which melancholy event teok place on the morning of 
the 23rd of May 1924. He was a retired Judge of our Court and 
was a very prominent figure in social circles. For the last thirty 
eight years, he was connected with the public life of Bengal and 
bis services to the cause of his motherland are well known to his 
countrymen. We wish to express our deep sympathy to the 
bereaved family. May his soul rest in peace. 

l Reference in Court, 

On Friday, the 23rd May, t924, at r p. m. their Lordships the 
Hon’ble the Chief Justica and all the Hon'ble Judges, Counsel, 
Vakils, Attorneys, Court officers and others assmbled in the Court 
of his Lordship and eloquent tributes were paid to the memory 
of the departed great. | 


Mr. S R. Das said it was with deep and sincere regret that 
they had heard the news of the death of Sir Asutosh Chaudhuri, 
Sir Asutosh had been in bad health for the last few months, but his 
death was unexpected and came as a painful shock to them all. Sir 
Asutosh was born in 1860, belonging to a well-known family. He 
ently showed promise ofa brilliant caregr ; he was a distinguished 
, student of the Calcutta University, where he took his degrees of 
Bachelor and Master of Arts in the same year. He then proceeded 
to Cambridge and-joined St. John’s College there. At Cambridge 
also he had a brilliant career. ‘Taking his degrees there, he joined 
the Bar in 1886. z 

Sir Asutosh’s career at the Bar needed no word of commen- 
dation from him because it was well known to everyone 
there. He had a very extensive practice, and in cross- 
examination and advoeacy he had few equals in his time. Inspite 
of his extensive practice he devoted a cood deal. of his time tp 
other works, political and social, which he considered to be for the 
welfare of bis country. He was also keen on music in which study 


b. 
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he was considerably helped by the late Lady Chaudhuri. They all 
had recollections of the musical entertainments and soirees which 
they enjoyed at Sir Asutosh’s house. 


At the request of Sir Lawrence Jenkins, Sir Asutosh gave up a 
lucrative profession and was raised to the Bench. In 1917 he was 
honoured with a knighthood and retired from the Bench in 1920. 


His cheerful and genial disposition, his generous hospitality 
and genuine and real culture endeared him to all who had the 
pleasure of knowing him. But his acquaintanceship was not limited 
to the narrow circle of the Bar; he was, indeed, known to a very 
much wider circle. 


Continuing, Mr. Das said that the late Lady Chaudhuri’s death 
had been a severe blow to Sir Asutosh—a blow from which he 
never seemed to recover. His death was a great personal bereave- 
ment to many of them and a decided loss to the country. 


Dr. Dwarkanath Mitter desired, on behalf of the vakils of that 
Court to join in the expressions of deep sorrow at the death of Sir 
Asutosh Chaudhuri, who was a leading member of the Calcutta 
Bar, and who was.appointed a Judge of that Court in r912. In his 
capacity as Judge he had endeared himself to the members of the 
profession by his patience and well-known courtesy towards the Bar. 
Besides his services to the High Court they also recognised his ser- 
vices to the country at large. Sir Asutosh took a very active part in 
the political life of India before he was raised to the Bench, and he 
would be missed also for his goodness of heart. He was, indeed, 
one of those men of whom it might be said that he had no 
enemies. To him might be applied the words of the poet “Even 
his failings leaned to virtue’s side.” By his death the legal profession 


had lost one of its greatest ornaments, while the country was very 
much poorer. ° s 


Similar sentiments were expressed by Mr. J. C. Dutt, who ex-* 


plained that the President of the Incorporated Law Society 
had requested him to represent the society on that mournful occa- 
sion. On behalf of the society he associated himself with all that 
had been said regarding the death of Sir Asutosh. He had known 
Sir Asutosh very intimately and distinctly remembered the day he 
had held his first brief in the criminal sessions of that Court in 


which he appeared in connection with a murder case. Even then hes 


-gave unmistakable promises of the brilliant career which he had 
had afterwards. It had been rightly said that Sir Asutosh , was a 


man who had no enemies, to know him was to love and respect him. 
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- By his death the country had indeed ‘suffered a loss that could 





not be replaced, verily a tower had fallen and a star had set. 


The Chief Justice (Sir Lancelot Sanderson) said he desired to 
join-in the expressions of regret which had been so well made by 
the Bar regarding the death of Sir Asutosh Chaudhuri, ‘The last 
news which he (the Chief Justice) had had of him was to the effect 
that he had beea keeping better, and they had, therefore, hoped 
that he would recover. The result was that the news which he had 
received that morning had come as a great shock. Sir Asutosh 
belonged to a well-known and highly respected family, and his death 
would be mourned by a very large circle of friends. But it was 
not only by his personal friends that his death would be regretted. 
Sir Asutosh would also be missed by the general body of the public 
throughout Bengal ; for he was prominently connected with many 
public movements for many years. Before he became a Judge he 
was well known not only on account of his position in the Bar but 
also because of the interest he had taken in public affairs. 


Continuing, the Chief Justice said that Sir Asutosh was a high 
minded gentleman, kindly, hospitable and generous. He wasa 
great favourite with all who knew him. By them, his brethren 
and those who were privileged to be numbered amongst his 
friends his lamented death was deeply regretted, and they wished 
to convey their deep sympathy to the members of the bereaved 
family, 

The advocate-General represented to him that morning that the 
death of Sir Asutosh was felt so acutely by the members of the 
legal profession that it was regarded as a proper thing for the Court 
to adjourn for the day. Having regard to the fact that Sir Asu- 
tosh was so universally esteemed not only by the profession but by 
the public he thought it wuuld be right to adjourn the Court for that 
day. ° i 

The Court thef rose. 


A 
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‘Remove the anomalous distinctions between Barristers, Vakils 
and Attorneys. Give us all the right to appear, plead and act alike, 
So that if we don’t prove useful in one sphere we may turn to the 
other and thus prevent stagnation amongst ourselves. In watertight 
compartments we cannot any more thrive. Let us grow and. expand. 
Put us under usual restrictions regarding, conduct and practice, but 
for God’s sake, enable us.to make a living somehow. Letusnot waste 
away any. more like this” that has in fact of late been the 
smothered cry everywhere in every branch with every practitoner. 

The Home Department which settled the scope of enquiry for 
the Indian Bar Committee evidently lost sight of the fundamental 
issues that called for the enqutry. Neither those estimable gentle- 
men who formed the Committee thought fit to sift the grounds 
a little too closely in order to find out the why and wherefore of 
their task. And strangely enough although affecting them the most 
none of the witnesses has tried anywhere to indicate the cardinal 
fact for which the enquiry was called into being. 

The situation that has called for such an investigation did not 
arise sO much out of any political or social circumstance as 
from a purely economic cause. The excessive overcrowding in the 
profession in recent years resulting in utter stagnation and waste 
and culminating in dire distress and ruin has insistently demanded 
a sifting enquiry of the causes and a thorough change of the condi- 
tions. 

But a few lawyer gentlemen, whom it has pleased God to bring 
into being long before the modern life-and-death struggle for exis- 
tence began and most of whom are high placed in life being success- 
ful either in profession . or service, were brought together to deli- . 
berate upon the situation in terms of a bald reference and naturalay 


therefore they ignored the vital issues and took a superficial view 
of things. ° 





e The result of sucha process of investigation has been a report 


which cannot be characterized as manifesting a true insight in- 
to and a broad outlook of things. The findings are therefore too 
commonplace and the recommendations rather halting and hesi- 


tating. While trying to please all they have pleased none. 


In Bengal Vakils have always resented the invidious distinctions 
suffered to exist between them and Bargisters especially in the ~ 
ematter of precedence and ‘practice on the Original Side. On the 


“other hand Bengali Barristers with the exeception of the few at the 
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very top Havé felt the present system rather cramping inasmuch 
as ip the matter of practice they are left to the kind mercy and 
uncertain patronage of Attorneys in the High Court and of Vakils, 
Attorneys and Pleaders in the Mofussil Courts. Having the run 
of the purse in every case and being allowed to appear, plead and 


act the Attorneys limited in number have not felt the evil effects 
of the system. 


Although the inappositeness of the Calcutta situation did not 
fail to appeal to the members of the Committee—two of wiom 
hailing from the place itself and being themselves illustrious 
representatives of two different branches perfectly realized it—yet 
in consideration of the so called purity, efficiency ani ultimate 
less costliness the “Dual Azency,” by which Advocates are to act 
on the instructions of Attorneys or Vakils or Pleiders, has been 
perpetuated and ‘“‘vested interests” of the Solicitors’ business firms 
have thus been safeguarded. The upshot of such a recommenda- 
tion is that so far as Bengal goes the situation remains practically 
unchanged, 

But in order to solten the agitation against the distinctions the 
Committee have recommended to do away with the terminological 
distinctions and to callall High Court practitioners by the same name 
of Advocates. They have further ordered that Vakils of not less 
than 10 years’ standing will at once be entitled to practise on the 
Original Side ; that those of more than 5 years, standing to serve 
a year of apprenticeship with an approved (deliberately refraining 
from defining the term) Advocate practising on the Original Side 
with liberty to s/ead only during this period before they would be 
allowed to appear and plead on the original side; and that those of 
less than 5 years’ practice to undergo the same sort of articleship, 
but at the end to pass an examination in commercial law and prac- 
Atice on the Original Side. It has not been mentioned whether the 
examination will be oral or written, or partly oral and partly written, 
and who is to be the examining authority. But as the present 
system is not to ‘be ‘“‘lightly disturbed” no practitioner would bt 
allowed to act but should always appear through the intervention 
of the Attorney according to the curren? practice. 

So far as the above recommendation goes itis doubtful whether 
many practitioners of more than ro years’ standing will readily avail 
themselves of the offer and abanden their right to act without a 
demur and enrol themselves as Advocates only to.appear and plead 
on the Original Side. To many it will be a late day in life to have to 
form the ready habit of drawing pleadings, examining and cross 
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® 
examining witnesses and learning afresh the building up of original 


“cases. Fancy to do all this ordinarily on the indifferent and 


inefficient instructions of Attorneys and waiting for remuneration of 
the work ‘done till Domesday or till it suits their pleasure or 
convenience to pay full, half and one third of the realized costs. 

As regards Vakils of less than ro but more than 5 years’ standing 
it would surely be a hard thing for them to serve the articleship 
diligently with approved Advocates and at the same time go about 
earning a living conscientiously. If they have to do both simul- 
taneously they are apt to do either half-heartedly. Again having put 
in more than 5 years in the profession already they will be reluctant 
to part with their right to act and afford the brother Attorneys the 


right and opportunity to realizə the fees direct. With regard to 


Vakils of less than 5 years’ standing it will be for them to consider 
the position rather seriously before they avail themselves of the 
proferred privilege. Being yet fresh in the profession they will 
undoubtedly be able to spare a few years to pick up the different 
equipments necessary for success on the Original Side. But truth 
to state the question to waive the right Zo act for ever and to core 
through the Attorney agency will not fail to weigh greatly with 
them as well. 

It seems therefore that Vakils when they once find out what 
the recommendation giving them the right to appear and plead on 
the Original Side means in substance they will think twice before 
they see their way to accept the privilege readily. The result will 
be that except a few topmost seniors who have long ceased to 


act and who entertain a hope ‘to be engaged in Letters Patent 


Appeals irom the Original Side will jump at the offer. 
With due deference to the opinions of those who have held in 
favour of the “Dual Agency” it can be safely asserted that provinces, 


where Barristers, Vakils and*Solicitors have overlapped one another's ` 


functions, have produced lawyers and Judges of no less “eminence 
than those created under the dual system. Forsdoth purity, effi- 
ciency and costliness have not less characterized the law suits in those 
places. Local bodies and associations have never felt any inefficiency 
in the single system and have never called for a change. 

America has only one class of practitioners and according to all 
accepted accounts the singlé system has worked quite satisfactorily 
there. Rich, practical and progre8sive as she is she would certain- 
ly have accepted the “Dual Agency” if she fodnd that there were 
inherent virtues in it or if jt had convinced her of better rseiilts than 
her own. 
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In thé British Colonies and Dependencies Barristers and Solici- 
tors combine each others’ functions. Complaints were never heard that 
purity and efficiency have suffered anyhow under the system there. 
And although technically speaking doing a business directly is a 
prohibited practice for Barristers yet partnerships conducted on 
regular business principles are allowed in those places. Why 
cannot therefore the functions of Barristers, Vakils and Solicitors 
combine in one person so far as the profession is concerned in this 
country and why should not partnerships be allowed between 
Barristers, Vakils and Solicitors here? Although admitting that 
the training and education offered to Indian students by the Inns 
of Court in Eagland is unsatisfactory and “that reading in Chambers 
has been in many cases a mere formality” and that “a mere call to the 
bar in England entails not much difficulty” yet for fairness’ sake no 
preliminary test or examination for the admission of Barristers in 
the Indian High Courts is proposed. But as soon as the ques- 
tion comes to the admission of Vakils into the Original Side the 
proposal of an apprenticeship and an examination in commercial 
law and practice on the Original Side is trotted out. The 
common maxim is what is sauce for the gander is not sauce 
for the goose. Ifan articleship is thought good for a Vakil 
who intends to practise on the Original Side it ought to be 
held good enough for a Barrister who seeks the same privilege. 
If the examination in commercial law and practice on the Original 
Side is considered a condition precedent for practice of a Vakil on 


the Original Side it should equally be thought so in the case of. 


a Barrister. Because for aught we know modern commercial law 
seldom forms an item in the course of the Bar examination and 
practice on the Original Side of the High Court never requires it. 
So if you propose these barriers for the Vakils they may by way of 


Acctaliation insist that Barristers must pass an examination in verna- 


cular reading and writing, landlaws and customs before they should 
be admitted to epractise in the Indian Courts. Thus the proposal 
for articleship and examination of Vakils seen close through, 
instead of doing away with the invidious distinctions, seeks to 
perpetuate them in a less formal mannef. 

Unlike the economic cause that underlies the demand for 
levelling of the distinctions that for the establishment of an Indian 
Bar involves more or less a political cause. The growing con- 
sciousness of the people as a political unit, the graduual apprecia- 
tion of indigenous worth, their burning desire to expand and grow 
by themselves and their increasing sense of self-reliance and self- 
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consciousness actuate in them a fervid desire to have some such 
agency that would accord tothem a measure of self; ‘government 
inthe matter of education, qualification, admission, conduct and 
control of all legal practitioners in their own country. And there’ 
is not an unnatural desire as it is evidenced by the learned reseatch 
of the Bar Committee that agencies have existed even in the small 
Colonies and Dependencies—not to speak of the important places— 
for the admission, conduct and control of practitioners. 

Another cause that has contributed to the forceful expression 
of the desire is the policy of the Indian Courts’ to interpret the 
status of indignous practitioners in such a way as to necessitate 
them to be loyal to the institution that has called them into being 
to the sacrifice of their political convictions. The all-round political 
awakening of the day coupled with the impression hitherto obtaining 
that the profession is indepsndent of the Executive and the 
Judiciary so far as political life and growth are concerned has got 
a rude shock by the recent decisions of the High Courts in Bengal 
and Bombay in the matter of legal practitioners who manifested 
an extra amount of zeal and partnership with the current political 
movements. 

The time has arrived therefore when a Bar Council consisting 
of equal number of Judges and praczitioners of all grades should be 
formed in each of the major provinces. Members of such bodies 
should be allowed to dominate the councils of law faculties in the 
universities and actively perticipate in the prescription of the course 


Of studies, qualifications and examinations of law students.” Judges 


of the High Courts should’ agree readily to serve on such Councils 
and be prepared to relegate to them some of the powers so long 
wielded by`them. There is absolutely no reason’ why Attoraeys 
should be excluded from the jurisdiction and control of Bar 
Councils. In all conscience of all practitioners the Attorneyd® 


need most the care and vigilance of such Councils for*a salutary e 


effect upon their practice. $ 

“ Touting as an evil has emanated from modern business 
methods. It is sticking to the ‘profession because of the 
keen struggle and because the practice of the profession is carried on 
business methods rather than on strictly. professional ways. 
Respectable and decent practitioners have not thought it æ con- 
deninable practice when it has brought grist to their mill. The tout 
chiefs have always been looked up to as “king makers” because no 
psactitioner could thrive at the beginning without their good offices. 
The evil can go only if encouragement is given to deserving merit 


e 
. 
e VoL, XXXIX], INDIAN PAR COMMI ER. 
e 


and'if methods are adopted by which the struggle for liveliliood 
from practice ‘is made quite easy. The fusion of the different 
branches of the profession enabling the practitioners to-earn a livin g 
fram this or that will be a gr at step towards that direction. Again 
Bar Councils will go a long way to check the evil. Because when 
you invest a body of persons with plenary powers to deal witn 
their own members will -regard to their conduct and practice 
the dignity of such a body will require them to go on devising 
ways and means to deal with the evil effectively. In the fair name 
of the prefession they will jain hands each with the other to put 
down the evil practice. They will perhaps invoke the assistance of 
the legislature to enact a law by which the practice will be declared 
penal and both those accepting and offering will be censured, 
condemned and punished. 


NOTES OF CASES. 


Inherent power of the Court—Loss or destruction of records— 
Reconstruction— Procedure. 


In this case, the records were destroyed along with the District l 


Munsif’s Court, where it was originally tried, ın the Moplah rebel- 
lion. The appellate Court (District Judge) referred the matter to 
the Migh Court for direction as to the préper course to be 
adopted. . ° 

Held (per Schwabe C J. Oldfieldtand Ramesam JJ.) that there is 
an inherent power in every Çourt to reconstruct its own records 
when owing to accident or other cause the gcords of that Court 
have been destroyed or lost. It also follows that an appellate 
Court has the same inherent power to reconstruct the records of 
the Court from which an appeal lies to it. In reconstructing the 
the-record, the Court will have to go very near to rehearing but 
the Court will always have to apply its mind to ascertain not what 
the rights of the parties were, but what the destroyed record of the 
suit was and on that record when reconstructed it will have to act 


on the ordinary principles on which it would haye acted if . the 


44 Ma L. J. 673. 


1923. 
eae all 
Marakkarntti 


Ve 
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. 44 M.L. Jt 673: original record had been before it. It will be for the judge to 
* 1923. whom the application is made to decide how the reconstruction 
Marakkarutti of the record is to be attempted—affidavits, counter affidavits, the 
Vee ran Kutty. hearing of witnesses and- the admission of copies are all methods 
— which he can in a proper case allow. It will be open to the appel- 
late Court to send the case to the lower Court for the recording of 
evidence and a finding as-to what the record consisted of, which 
finding when given, it will be open to the appellate Court to accept 
or reject in the- ordinary way. The best evidence of what took 

place in the Court below will be found in the judgment-if that has 
been preserved. 7 a 
Mc. Lendon v. Jones (42 Am, Dac. 640) and Babu Guru Dayal 

Singh v: Durbaree Lal Tewaree [1867) 7 W. R. 18 ] referred to. 


D. K. R. 
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It is a pity that Nature bestowed upon Sir Asutosh all 
those great qualities which beautify a character and inspire a 
generation but failed to clothe his mortal frame with physical 
immortality. In the sudden removal of this great man who 
was for our age the nearest ideal to the perfect leader, we are 
unkindly reminded of the close proximity to Death of Life—a 
life so vigorous and so lively. 

The nation honoured him in life. But in fairness to truth 
his contemporaries criticised him more. In death the mist 
created by passion or prejudice has been cleared and the bare 
glimpse of the towering peak that has suddenly lost its base 
has made the nation realise in gloom and despair the greatness 
of the man lost to it for ever. 

In the national mourning for Sir Asutosh—inspired by the 
same genuine sorrow which is kindled by a personal bereave- 
ment—we feel to some extent an adequate measure of his 
greatness. But surely in this hour of despair Death has 

“Made him but greater seem, 


- 


. a. not greater grow.” 

In spite of all the contrary forces of a democratic age 
which ‘detract from the romantic triumph of a great achieve- 
‘ment, his magnificent record of public service has struck the 
imagination of the nation and will make his memory an object 
of reverential admiration of future generations. 

His career so versatile—his character so complex. It is 
dificult to dwell,on them with any attempt at fair justice. 
But close association with him reminds one of his great quakties 
and his great defects—the latter none the less characteristic, 
none the less true of the man than the former. 
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e 
e He hated many things. He hated the so-called refinements 
e of modern civilization. He hated any attempt at topsy- 
turvydom, social or political. He disliked emotionalism and 
sentimental abandon being carried to excess. Above all he 
hated cynicism of any kind. l 
Yet, he was civilized and sentimental and remarkably bold 
_and courageous. The most polished aristocrats of the West 
. have described him as one of the most cultured of men and 
- whether as a University administrator or as a social reformer 
=- he pursued his aim with a moral earnestness that overcame all 
opposition and inspired his co-workers. 

What was the secret of his. power? It was not merely his 
impassioned energy, his wonderful erudition, his creative 
power, his organising talent, his unlimited capacity for work 
that explain his success but something else. 

To our mind, the answer is Synthesis, a word which he and 
his colleagues used so often in their monumental report on the 
Calcutta University. It is a happy synthesis between the East 
and the West, between idealism and practicality, between 
nationalism and universalism, between self-assertion and self- 
humiliation that explains the greatness-of the man and the 
strength of his unique character. He was a nationalist. His 
last Convocation address ends with the stanza. 

“I vow to thee, my country— 
all earthly things above— 
Entire and whole and perfect, l 
the service of my love— 
The love that asks no question; 
the love that stands the test, 
That lays upon the altar 
the dearest and the best: ~ i 
The love that never falters, s , 
the love that pays the price, 
The love that makes undaunted 
the final sacrifice.” 
He worked hard for.securing an honoured place for his 


e. mother tongue in his alma mater. In one of his classic ad- 
dresses delivered at the Literary Conferegce he started with 
: the couplet. e 


Each land has its own tongue, without my mother-tongue, 
how can my hongs be fulflled?” 
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He had faith in himself. The vulgar tongue says hjs 


_egoism*®knew no bounds. He nevertheless realised what he was 


doing or was attempting to do. He took upon his shoulders a 
responsibility which was nothing less than the future of his 
country. 

The greatest achievement of Sir Asutosh is a negative 
success that he saved Indian education from bureaucratic 
domination. His opponents have alleged or insinuated that 
the methods of this dare-devil of genius were not clean, that 
his-associates were third rate people and of lower stature, that 
he had no scruples to make use of his organisation to get his 
work done and that the vapourings of the hangers-on had 
affected his original passion for morality and righteousness. 
To these many a retort, not quite inappropriate, may be 
made. The future historian of India in full possession of all 
the material facts will pronounce more authoritatively upon his 
place at the bar of history. But surely even his worst critic 
can never assert that he had deliberately entered into a cynical 
compact with the powers of darkness. 

His experience of local administrators filled him with con- 
tempt for bureaucrats. In spite of their pinpricks, he main- 
tained his self-composure. He knew he had the giant's 
strength to crush them but did not crush them like-a giant. Of 
course, inspired by a compelling sense of duty, he had to 
expose the ugliness and immorality of local politics for the 
sake of the great cause which moved him with all the force of 


a great affection. 

He trusted not to fellow workers or subordinates nor to 
chance compassion of enemies but he trusted to himself, his 
confidence and courage. How he discharged his 


vapacity? 
‘bilities has best been described by himself in his 


own respons 
parting message to the Senators :— 

“Of myself, I may say with good conscience that if often 
I have not spared others, I have “never spared myself. For 
years now, every hour, every minute | could spare from other 
unavoidable duties—foremost among them the duties of my 
judicial office—has been devdted by me to University work. 
Plans and schemes to heighten the efficiency of the University 
have been the subject of my day dreams into which even a 
busy man lapses from time to time; they have haunted me in 
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the hours of nightly rest. To University concerns, I have 
sacrificed all chances of study and research, possibly fo some 
extent, the interests of family and friends, and certainly, | 
regret to say, a good part of my health and vitality.” 


We conclude with a fervent prayer that God may for ever 
sustain the great cause for which Sir Asutosh lived and worked 
and so ungrudgingly sacrificed himself. 

N. C. C. 


Sir Asutosh as a Jurist. 


The passing away of Sir Asutosh Mookerjee has been all 
too sudden. While conducting a very difficult case of great 
magnitude and moment, and while still in full possession of 
his prodigious intellectual vigour, he has been suddenly 
snatched away by a brief but painful illness. We are still too 
near his time to appreciate in true perspective his vastness or 
gauge the loss the country has suffered. Even a fragmentary, 
presentation of a life, marked by such varied activities, would 
be a great task. It is our desire therefore to present a short 
though very imperfect sketch of him as a jurist. 


A very promising mathematician of his time, who had 
already taken up the duties as a professor, was by an unevent- 
ful incident turned into an erudite lawyer, an accomplished 
advocate, a great judge, a greater jurist and the greatest educa- 
tionist that India has produced. The mathematical mind has 
always had an affinity for law. And there is nothing strange 
in it, for intellectual clarity and logical faculty are prime re- 
quisites in both. They are the qualities which solve alike 
abstruse mathematical problems and excel in the exposition 
of the nice legal distinctions and refinements. Sq we often fihd 
eminent mathematicians taking to law becoming eminent 
lawyers. Chief Baron Pollock, Baron Aldetson, Baron Parke; 
Mr. Justice Maule, Lord Alvanley, Lord Manners, Lord 
Lyndhurst, Lord Langdale, and Chief Justice Tyndal were all 
of them eminent wranglers. So Sir Asutosh who had obtained 
the Prem-Chand Roy-Chand studentship in Mathematics, and 
who had the additional advantage of being articled to Sir 
Rash Behary Ghosh, proved no exception to the rule. 

In the year 1888 he joined the High Court bar and his rise 
in the profession, Aue to his forceful character and vast study, 
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his unremitting industry and flawless advocacy, his gerfial 
temper and quick comprehension, was meteoric. In the year 6 
1904 he was elevated to the Bench at a comparitively early 
age, and in a few months he shone in his full lustre. He can 
be aptly described even as Sir George Jessel. Both were in 
close relations with that celebrated jurist, Sir Barnes Peacock, 
the one with the living Sir Barnes, the other with his memories, 
and ever lasting decisions.: “There has been no judge like 
him within a century at least. There have been judges more 
learned, judges more subtle, judges more eloquent, but none 
who possessed: his rare combination of clearness, vigour of 
understanding, varied knowledge, swiftness of apprehension 
and mastery of legal principles. He had always the faculty of 
hitting the right nail on the head.” Like the celebrated 
Master of the Rolls, Sir Asutosh had an unbounded confidence 
in his powers and an unlimited capacity for work. Profoundly 
versed in the technicalities of the law he never sufferred him- 
self to be enslaved by them, worshipping the letter and dis- 
honouring the spirit. Thus in Muhamed Akbar Zaman Khan 
v. Sukhdeo Pande (13 C.L.J. 467). when dealing with the 
case of a judgment-debtor, who could not strictly 
comply with the provisions- of Order 21 rule 89 of 
the Code of Civil Procedure and who was given relief 
by him, he observed thus: “The question, however, 
arises, what are the functions and powers of the court, when 
a party litigant has found it impossible to comply with the 
requirements of the statute, not because of his own fault, but, 
by reason of the action or inaction of the court. In our opi- 
nion, the principle applicable to such a contingency is ex- 
pressed, by the maxim, actus curice neminem gravabit (an act 
6f the court ghall prejudice no man). As Mr. Justice Cresswell 
put it in Freeman v. Tranah (12 C. B. 406) this maxiyn is 
founded upon justice and good sense, and affords a safe and 
certain guide for the administratien of law.” He thought for 
himself. He possessed in an eminent degree the “genius of 
common sense”, and he always strove to administer substantial 
justice according to it. These are two things which a judge ° 
has to do. He hts to make the law wisely (though the fiction 
is. that judges don't make laws), “to fashion each stone he . 
adds to fit the architecture- of the vast fabric reared by the 
wisdom of past centuries’; he has als@ to administer law 
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wifely. This ideal Sir Asutosh kept before him. In Nanda Lal 
Agrani v. Jogendra Chandra Dutta (39 C. L. J. 222) he obServed 
“Fiction has no place where substantial justice does not re- 
quire its interference, still less where substantial justice would 
suffer from its operation. “The court would not endure that 
a mere form or fiction-of law: introduced for the sake of justice 
should work a wrong, contrary to the real truth and substance 
of the thing. This is an echo of- what Lord Coke had said 
in Butler and Baker's Case (3 Co. Rep. 252 at 302) ‘the law will 
never make any fiction, but for necessity and in avoidance of 


a mischief’,’”’ 


The same gifts which shone out in his conversation, his 
genius for perspicuous and graphic description, the quick 
darting flight to the essential point, the fertile power of exhibit- 
ing a subject in new and original aspects were conspicuous 
in his handling of the least promising topics. Who else could 
have dived so deep, been so lucid and original in deciding 
such a controversy as arose in the case of Syed Mohsenuddin 
v. Bhagban Chandra Sutradhir (I. L. R. 48 Cal. 605: 32 
C. L. J. 286) or so analytic as in Hridoy Nath Roy v. Ram 
Chandra Barna (I. L. R. 48 Cal. 138; 31 C. L. J. 482) or 
exhibited such industry and learning as in Rajani Nath Dass. v. 
Nitai Chandra De (I. L. R. 48 Cal. 643; 32 C. L. J. 333.) or 
Rex v. Barendra Nath Ghosh (38 C. L. J. 411). As soon as he 
was raised on the Bench he set unto himself a standard, 
which he maintained to the last. He always held that in 
deciding cases certain fundamental points must be kept in 
view. The concrete decision is binding on the parties. Hence 
it is necessary that it should conform to the broad principles 
of justice, though the technique of the law is not to be sacri 
ficed. But the abstract ratio decidendi has a greater compags. 
In all systems where precedents are regarded as authoritative, 
the operation of them. is based on the legal presumption of 
correctness of judicial decisions—res judicata pro veritate 
accipitur. Its effect is in providing for predetermined answers 
to questions calling for consideration in future cases and 
therefore in establishing new principles. But in establishing 
new principles, he maintained ¢hat a rational view could only 
be obtained from some height whence it would be possible to 
make a-comprehengive survey of the great historic prospect. 
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which stretches out from the Roman times to the recent 
develdépments in the most developed polities, for law is but 
the product of human life, the expression of human minds, 
the declaration of the social will for the satisfactions of human 
needs. It is this principle that led him to cultivate a knowledge 
of almost every modern system of law and particularly to 
concentrate his attention on decisions of American judges, for 
he maintained that the social and industrial development of 
America, which would naturally react on law and administra- 
tion of justice, was far in advance of any European Society. 
He maintained that it was only prejudice and a spirit of 
conservatism, a blindness to the developing social needs and 
relations, which could shut out the use of this fruitful source 
of general principles. The aptquotation for instance, 
which he made from the judgment in Lokren v. 
Rustan [(1899) 9 North Dakota 43; BIN. W. 60] when 
pronouncing the judgment in Lala Hakim Lal v. Moshahar 
. Shahoo (I. L. R. 34 Cale; 999; 6 C. L. J. 410) is one 
illustration justifying the principle. It is this principle also 
which led him to make his judgments a repository of all the 
cases that may possibly have a bearing on the question at issue. 


When yet a comparitively junior judge, and after he had 
delivered some of his classical judgments, one of his colleagues 
who had well nigh approached the retiring age told him that 
the high standard which he had set unto himself would be 
difficult to maintain throughout. He told. him that in his prime 
of life when enthusiasm was great and the energy still greater 
it might be possible to write such- exhaustive judgments but 
# with declining years difficulty would be felt. The answer 
given Was characteristic of the man. It was that he would not 
bt justified fn continuing on the Bench when enthusiasm for 
doing justice would abate or his capacity for work would 
diminish. And what he said at the age of forty was strictly 
followed at the age of fifty-nine. Owing to bereavements in the 
year 1923 his. health was impaired. He felt then, on more 
than one occasion, an inclination to retire. The strain produced 
in hearing the case of Rex v. Barendra Kumar Ghosh 
(38 C. L. J. 411) and in writing out within a very short time a 
judgement of that magnitude made him feel that he woulfl not 
be ft in future to discharge- his: responsibiities without a 
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further impairment of health and shortly after the court re- 
opened he determined to take his leave from the Bench, 
though much against the wishes of the Hon'ble Chief Justice. 

A review of his decisions in such a short space of time 
is not possible. The number which can be found in the reports 
exceed two thousand and five hundred, being more than 
double the number of the reported decisions of Sir Barnes 
Peacock, and relate to almost every topic of law. We therefore 
propose to deal with a few of his decisions on specific branches 
of law that are of general interest. 

His decisions on questions of Hindu Law evince a spirit 
of minute research into the original sources, a trait so rare jn 
recent decisions. In deciding such cases he had always in 
view the fact that the decisions‘ must be in accordance with 
the lines which a Hindu Court of justice would have followed. 
On one occasion he thus observed: “We may here refer to 
some weighty observations made by Lord Giffard on the mode 


of the determination of questions of this character by our : 


tribunals; ‘this being a question purely of Hindu Law great 
care must be taken in coming to a decision upon that subject, 
in order to prevent the judgment of English judges from being 
warped by impressions made upon their minds in consequence 
of their habitual application of English law and the nature of 
English decisions to which they are accustomed, and to con- 
sider in what way a Hindu Court of Justice would have decided 


the point.’ Thesé remarks could hardly have been borne in 
mind in some of the decisions quoted before us.” Thus in 


dealing’ with the question as to whether a Hindu widow had 
exceeded her powers in raising a loan by the grant of per- 
manent leases with a vieweto excavate and consecrate a tank 
he turned to such original sources as Raghunandanis 
Jalashaosargatattwa and the Chatturbargachintamoni ‘of 
Hemadri and took a broad view of legal necessity such as a 
Hindu court of justice would have taken. (Khub Lall v. 
Ajodhya 22 C. L. J. 345). The classical judgment of Debi 
Bhagat vs. Golab Bhagat (I. L. R. 40 Cal; 721; 17 C. L. J. 499) 
need not be recapitulated. In that case he had to differ from 
the views of so eminent a Hindu Jurigt as Sir Gurudas 
Banexjee. When the same paint was raised before the Judi- 
cial “Committee of the Privy Council in Rangaswami y, 


Nachiappa (I. L. R, 42 Mad 523; 29 C. L. J. 539) Lord 
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Dunedin noticed the said decision and observed “that their 
lordships wish to acknowledge how much they have been 
assisted by the lucid and able judgments of Jenkins C. J. and 
Mookerjee J. in that case which though expressed in terms 
not identical, are in substance the same.” Viewed simply as 
a decision of the High Court it was not binding on their lora- 
ships, but viewed in its true light and character it was one of 
a class of decisions which acquire a weight and effect much 
beyond that which can be attached to the relative position 
of the court from which they proceed. 

The law of mortgage has been greatly enriched by his 
contributions. The case of Hakimlal v. Ramlal (6 C. L. J. 46) 
is remarkable for the lucid exposition of the doctrine of 
substitutéd security as based on principles consistent with 
equity, justice and good conscience. The cases of Surjiram 
Marwari v. Barhamdeo (2 C. L. J. 288) and Gurudeo Singh v. 
Chandrika Singh (5 C. L. J. 611) are remarkable for the nice 
analysis of the doctrine of subrogation. They are of the class 
of decisions where truth appeared to have lain, if not un- 
perceived at least imperfectly perceived. Equipped in ancient 
and modern law he found no difficulty in demonstrating the 
fundamental principles and distinctions underlying the doctrine 
which earned for him the name of ‘‘Savigny of subrogation.” 

In dealing with cases which involved matters of practice 
he never favoured any attempt to restrict the jurisdiction or 
powers of the High Court, and to quote his language, he 
always ‘‘held aloft the torch of justice in the maze and 
labyrinth of decided cases.” The restrictions placed upon the 
revisional powers of the High Court did not deter him from 
interfering, whenever justice required it, for he was the judge 
who made aefree use of the powers under the Charter. Thus 
in Israil v. Samser Rahman (I. L. R. 41 Cal. 436; 19 C. L. Je 47) 
when pressed with the argument that the High Court had no 
power to interfere with an order assed in appeal discharging 
a temporary injunction he observed thus: “We do not feel 
pressed by the objection suggested, because obviously it is 
competent to this court to imterfere under section 15 of the 
Charter Act: andin view of the conduct of the defendants, 
which in substance amounts to a defiance of the authority of 
the court, we are of opinion that this is a case in which ample 


ground has been made out to justify our Mnterference.’” Thè 
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same principle was further accentuated in Hemanta Kumas 


“ Roy. v. The Baranagore Jute Factory Co. (19 C. W. N. 442); 


“In a case of this description, it is essential that this court 
should interfere to prevent what may otherwise place one of the 
litigating parties in an unfairly advantageous position and thus 
turn out, in the end, to be the cause of an irremediable 
injustice to the-other.” 

As a judge administering the criminal law he had the con- 
fidence of the country. There was none who commanded: so ' 
great a respect, who held the scales of justice so even. To 
take an instance, the judgment delivered in Pulin Behary 
Dass, v. The King Emperor (15 C. L. J. 517), which is an illus- 
tration of his monumental research, where cases were traced 
from the Year Books downwards, formulated principles’ of 
justice of the highest order. Thus he observed: ‘Criminal 
courts, no less than civil courts, exist for the administration 
of justice: and courts of both descriptions have inherent power 
to mould the procedure, subject to the statutory . provisions 
applicable-to the matter in hand, to enable them to discharge 
their functions as Courts:of Justice.” 

The recent expositions of the principles which ought to 
regulate the duty of the High Court when revising trials held 
with the assistance of juries befits the close of the career of a 
great judge. May his soul rest in peace. 

R. K. M. 


REFERENGE IN COURT. 
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Calcutta High Court. R 
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Eloquent and sympathgtic reference to the memory and 
career of the late Sir Asutosh Mookerjee was paid at the High 
Court on Tuesday, when prior to the work of the day being 
taken up, all the Judges assembled in the Chief Justice’s court 
room, which was packed with members, of the various 
branches of the legal profession as well as ie general public. 

“Mr. S. R. Das, Advocate-General, on behalf of the Bar 
said: “It is only a few months ‘since your lordships and the 
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members of the legal’ profession assembled ‘to bid farewell 
from the Bench to Sir Asutosh’ Mookerjee, and to wish him a 
happy and a long life during his retirement. No one then 
imagined that we should so soon meet again to bid him an 
eternal farewell and to mourn his loss. | wish it had fallen to 
a better man to represent the Bar on this occasion; | feel | 
am not capable of doing justice in giving expression to the 
irreparable loss the country has suffered. 


“Sir Asutosh Mookerjee was born on June 29, 1864. In 
1879, at the age of 15 he matriculated, standing first in the 
whole university. In 1884, at the age of 20 he graduated with 
high honours in Mathematics. In 1885 he took his M.A. 
degree, standing first in the whole University in Mathematics. 
In 1886, he sat for the Premchand Roychand Studentship, 
which was then the most difficult and the highest examination 
in any subject, and suceeded in winning the handsome scholar- 
ship attached to it. He again sat for the M.A. degree in 
Physics and passed successfully. He then took up the study 
of law and attended the law lectures at the City College where 
the present Lord Sinha was one of the lecturers. He also 
attended the Tagore Law Lectures and for three successive 
years won the gold medal awarded for proficiency in the 
subject of the lectures. While still quite a young man, he 
joined the Asiatic Society of Bengal and his contributions in 
mathematical subjects attracted the attention of Professor 
Cayley of Cambridge, on whose recommendation he was 
nominated a Fellow of the Royal Society of Edinburgh. 


“In 1888, he took his B.L. degree: and was enrolled as a 
vAkil of this court. He served his articles under the late Sir 
Rashbehary Ghose. He continued the studies in law even 
afer he joined the High Court, and in 1894 he received the 
degree of Doctor. of Law from the Calcutta University.” In 
1898 he was appointed Tagore Law Professor. In the mean- 
time, he had been taking a keen interest in the University, and 
in 1899 he was elected to represent the University in the 
Bengal Legislative Council, where he did much useful work 
in connection with the then Calcutta Municipal Bill. On the 
Bill being passed” he was nominated by the Government, a 
member of the Corporation of which, I believe, he continued 
to be a member till his elețation to the Bench, In 1901, he 
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was re-elected to the Council and in 1903 he was elected by, 
the members of the Bengal Council to represent them în the 
Council of the Governor-General, where he took a very active 
part in the discussion on the new Universities Bill. In 1904, 
he was appointed a judge of the High Court. 

_ “His activities had covered a wide field while he was 
.building up a large practice, and we all know the Jabour and 
time which that involves. But he made time inspite of his 
practice to take an active and a conspicuous part in the work 
of his University, in -politics and in municipal affairs. He 
would even devote his spare time to the solution of mathema- 
tical problems, which was one of his hobbies. On his eleva- 
tion to Bench he was obliged to give up his . activities in 
political and municipal affairs and devoted his entire attention, 
outside his judicial duties, to the University. In 1906, he was 
appointed Vice-Chancellor, the second Indian to be appointed 
to that high office, the first having been the late Sir Gurudas 
Banerjee. He continued to occupy that position for a number 
of years. In 1907 he was elected President of the Asiatic 
Society of Bengal, an office to which he was subsequently 
repeatedly elected. In 1908 he was temporarily relieved of 
his duties as a judge, and placed on deputation in connection 
with the re-organisation of the Calcutta University, a task 
which he took up with his characteristic zeal and thoroughness. 
In 1909 he was elected President of the Trustees of the Indian 
Museum, and at about the same time he- became President of 
the Board of Sanskrit Examiners in Bengal. - He was also the 
founder and president cf the Mathematical Society of Bengal 
which has given considerable encouragement to the study of 
that subject in Bengal. There is one other matter that I must 
mention before | come’ to his retirement from the Bench. Jt 
wasedue to his persuasive eloquence and his great work at the 
University, that the late Sir Tarak Nath Palit and Sir Rash 
Behary Ghose were induced*%o make such munificent donations 
to the Science College attached to the University. 

“A history of his life would not be complete without a. 
mention of the very bold step heetook in giving in marriage He 
widowed daughter. A thoroughly orthodox Hindu in all 
matters he did not hesitate to tisk social persecution when he 
saw “abe sad state of his daughtes, a widow from aba l 
h December 1923 “he ENG, 
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e “I have now related in very bald terms the main featufes 
of the life of Sir Asutosh Mookerjee. Can more words how- 
ever graphic, speak more eloquently of his life and work than 
the bare facts I have stated. It is only a man of extraordinary 
talents, of extraordinary industry, of great forcefulness of 
character, burning with a zeal to make his life of some use to 
his fellowmen, who could have within the short space of 59 
years accomplished all that I have related to you. 


We have had, and we have among us, men who have 
risen to high fame in the one particular line in which they have 
specialised. We have, and have had, great physicists, great 
chemists, great educationists and doctors and lawyers . of 
great eminence. But I know of no one who has taken part 
in such varied activities as the late Sir Asutosh Mookerjee and 
in every one of which he occupied a prominent position. He 
was barely sixty years when he died. Bengal—nay India, 
hoped he had still before him many years of activity for the 
benefit of his country. But it was not to be. A great man 
has passed away and we can.only bow to the decree of 
Providence.” 


Babu Basanta Kumar Bose, President of the ‘Vakils’ 
Association, said that he had seen many Indians of very great 
intellect. but He had never seen a greater mathematician, or a 
greater lawyer or a greater judge than Sir Asutosh Mookerjee. 
Bengal had lost one of its most brilliant sons in modern times. 


Mr. Mohini Mohan Chatterji said:—"‘On behalf of the 
Incorporated Law Society of Calcutta and generally of the 
attorneys of your lordships’ court, | desire, with your lordships’ 
permisgion, to associate myself with every word of the warm 
dod eloquent tribute to the memory of the late Sir Asutosh 
Mookerjee. The suddenness with which he was struck down 
by the hand of death while engaged in professional work is 
an impressive reminder, that in dife we are in the midst of 
death. Sir Asutosh Mookerjee’s couraggous, persistent and 
wholehearted labour in many spheres of usefulness evoked, as 
was natural, a diversity of gstimation, but every unlovely 
thought directe@ towards him ‘was burnt to ashes ‘on his 
funeral pyre in the presence of a gathering, unprecedented on 
such an occasion—a gathering which represented all sorts and 
conditions of men, irrespective of caste, ereed and sect. But 
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the assertion may be made with some confidence, that his 
memory is, and will long continue to be, an altar fldme to 
enkindle his countrymen with enthusiastic and purehearted 
devotion to the good of others.” 


His lordship, the Chief Justice said:—‘‘As the learned 
Advocate General has said, it is not six months since we 
assembled in this court on the occasion of the retirement from 
the Bench of Sir Asutosh Mookerjee. We then paid a tribute 
to his great ability, his untiring energy, his unceasing work and 
we expressed the hope that, though he was retiring from the 
Bench, his life would be spared for many years so that he 
might serve his country in other capacities. Our hopes have 
been shortlived for we are here to-day, mourning his sudden 


death. 


“There is no doubt that his death, as far as our human 
limitations enable us to judge, is a great calamity. I think 
that no one will deny that Sir Asutosh stood prominent among 
his fellow countryrnen. He was the greatest Bengalee of his 
generation. I do not think I should be wrong if I were to say 
that in many respects he was the greatest Indian of his day. 

“When he retired from the Bench he was in full possession 
of his great faculties, his mind was indeed a store of 
knowledge. He was of ripe experience, his energies appeared 
to be unabated, and his health, though temporarily not so 
good as usual, was not such as to cause his friends any anxiety. 
Now India and Bengal are suddenly bereft of his service-— 
services which might and probably. would have been, 
invaluable to the country in many respects. The cause of 
education in all its branches has lost a staunch friend and 
untiring advocate. What the Calcutta University, to which he 
ungrudgingly devoted so much of his life, will doswithout hi, 
it isedifficult to imagine. 


“It has been stated that it was probable that he would 


take part in politics. His knowledge, experience and powers 


of debate would hav® stood him in good stead and might easily 


have led him to a prominent position in public life, which 
would have given him an opportttnity of influencing the future 
of this province, and perhaps of India itself.” The loss, there- 
fore, which” the country has sustained through the death of 
Sir Asutosh Mookerjee is indeed* a severe one. It will be 
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difficult if not impossible to find any one, who will adequatély 
fill the’ gap caused by his death. 

“We deeply regret his death for reasons of a public 
nature, we mourn the loss of a friend with whom we have 
been intimate for many years. We venture to extend our 
sincere sympathy with the members of his family in the great 
affliction which has so suddenly and so unexpectedly befallen 


them.” 


PATNA HIGH COURT. 


Tributes to the memory of the late Sir Asutosh Mookerjee 
were paid both by the Bench and Bar of the Patna High Court 
to-day at about eleven when the Judges assembled in the 
Chief Justice’s Court room which was packed with members 
of both branches of the legal prefession as well as general 
public. As a mark of respect the Chief Justice ordered suspen- 
sion of further business for the day. 


Mr. P. C. Manuk, President of the Bar Association: said 
that the painful duty which devolved upon him as President 
was to announce to Their Lordship the death of a very dis- 
tinguished member of the legal profession, Sir Asutosh 
Mookerjee. It had been so very sudden and unexpected that 
they could hardly realise that a great and good man had passed 
away from them. 


6 
, Referring to his varied qualities, Mr. Manuk said that 
emdowed by mature with a great and commanding intellect, he 
made study and industry the handmaidens of that intellect With 
the result that he showed many fields of activity. 


As a Vakil of the Calcutta High Court he rapidly climbed 
the steps of the professional ladder. His judgments were 
monuments of legal lore and research. 


o i 
As an ardentgeducationist he was for many years thé Vice- 
Chancellor of the Calcutta University and for many more years, 
as a leading member of the Syndicate, he guided its desfinies 


= with energy and thoroughness so characteristic of the man. 
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AS an erudite scholar, and a man of great culture, he wag 
both deeply interested and versed in History, Aft, and 
Archaeology .of India and as a philanthropist, his generosity 
to every deserving cause, both public and private, was well 


known. 


“As a man his amicable disposition and his genial smile 
endeared him to all, with whom he came into contact and 
disarmed even those with whom he had of necessity to dis- 
agree in course of public career. All who opposed him either 
in profession or in public affairs felt that he was a foreman 
worthy of one’s steel- who fought hard but fair. When he 
retired from the Bench the eyes of his countrymen were fixed 
upon him for they expected and rightly expected his guidance 
in the stirring political times in which they lived, whom old 
order in India was yielding place to new. India could ill 
afford to lose so early, so great and so worthy a son. But 
India, his dear ones and friends must bow to the inscrutable 
decrees of Providence. 


He then on behalf of the Association tendered to the 
bereaved widow.and children and to all those near and dear 
to him an expression of deep condolence with them in their 
sorrow which Providence would help them to bear. 


Concluding he thanked the Chief Justice for having 
assembled the Full Court to mark the passing away of so com- 


manding a figure in modern history of India. 


Similar sentiments were also expressed by Mr. Sheo Saran 
Lal, President of the Vakils’ Association. 


The Chief Justice, Hon. Sir Dawson Miller said — Qn 
behalf ‘of bench | desire earnestly to express our deep regret 
at the sorrowful event which you and Mr. Manuk have referred 
to ia such moving terms. Only a few days ago Sir Asutosh 
Mookerjee was amongst us taking an activé part in our dis- 
cussions and to all outward®appearances in full vigour of his 
manhood. Thoughteof death must have been as remote from 
his mind as it was from minds of those with whom he was 
in daily intercourse. To-day with appalling suddenness he 
has passed away from us for ever but the m@mory.of his great 
persqnality *tremains so strongly impressed upon us all who 
have been so intimately associated with him in these last 
rfonths of his life fiat it is difficult to believe that he is’no 
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J á “longer with us. The shock of his sudden death has been so 


great that it is hardly possible yet to realise the full force of 
loss which not only his friends but the whole of. legal profes- 
sion, | may say the whole of India has sustained by his 
untimely death. Although after many years of a brilliant 
career as a judge of the Calcutta High Court he had retired 
from the bench and had earned if anyone had right to rest 
for a time from his labours. | know from a conversation | 
had with him only last week that he was still looking forward 
to many years of a useful career to be spent in the interests of 
his fellow countrymen and especially in the furtherance of 
welfare of the Calcutta University to which he had already 
devoted so much of his time and energy and which was an 
object very near to his heart. Although more eloquent tongues 
than mine will at proper time do justice to his achievements 
and to his character, | may say that the name of Sir, Asutosh 
Mookerjee is a household word throughout the High Courts 
of India. His judgments were invariably lucid and a masterful 
exposition of law on every subject with which they dealt. 
They had only to be read to feel at once how difficult it would 
be to arrive confidently at any conclusion. They had only to 
be quoted to command universal respect. Associated with 
him as we in.this bench have been for the last four months we 
could not fail to be impressed by his keen intellect, his quick 
grasp of essentials and his power of lucid exposition, nay more 
it would be impossible not to be impressed by his commanding 
personality, but perhaps of the qualities which most impressed 
itself upon me during the time which we have had advantage 
of his assistance in dealing with a long and intricate case, was 
one which is not always conspicuous in a person of great 
usseliectual pewer and strong character. I refer as you have 
referred Mr. Manuk to his unfailing courtesy and kindly feéling 
which he has exhibited on all occasions. But his loss after 
those nionths of close association with him | almost feel as if 
I had lost a personal friend. His loss to tlf-se more intimately 
connected with him is inestimable. My feeling. at this 
moment are too tense to say &nything more. On behalfef the 
bench I desire to express our profound sympathy with Lady 
Mookerjee and his family who have been left behind to mourn 


"his loss. Out of respect to his memory, the Court to-day will 


' be closed for further business. . 
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The Patna Law Reporter. ° 


It is with deep regret that we record the sad and sudden 
death of Sir Asutosh Mookerjee, who was one of the brightest 
luminaries of India. He was not only one of the ablest and 
the most sound lawyer but a great scholar and a veteran 
publicist. Both as a judge and a lawyer of the Calcutta High 
Court he proved himself to be one of the greatest expositors 
of the principles of law and as long as law and respect for 
law endures, his judgments will go down to posterity as price- 
less contribution to the legal literature of the world. 


His judgments were always independent, sound and 
pregnant with equitable principles. He always considered 
that “the spirit of law was greater than the letter of it, and 
justice divorced from equity was no justice at all. It has been 
rightly said of him that he was the master and not the slave 
of law. His equitable justice had the charm of satisfying both 
the lawyers and the litigants who had the occasion to appear 
before him. The Chief Justice of Bengal, Sir Lancelot 
Sanderson, observes, “‘His great knowledge, his wonderful 
memory and his untiring energy have been devoted to this 
purpose for nearly twenty years and his services in this respect 
will always be remembered and will constitute a record of 
which any man is entitled to be proud. He has been an 
outstanding personality not only in court but also in Bengal 
and I think, I may say with propriety that his name has been 
known and his influence felt throughout the whole of India.” 


As we have already observed Sir Asutosh was not only 
a great and noble lawyer ‘but a great man of letters afd 
throughout his life he devoted his time, wealth and energy fo 
the service of the Goddess of Learning, to his great Alma 
Mater. To quote his own words, “nothing was dearer to him 
than his University.” The present prosperity and glory of 
which the Calcutta University is so much proud is due to the 
untiring energy and selfless devotion of this great man. He 
was so to say, the real soul and, spirit of the University. He 
was 4 friend of the students and never hegitated to take up 
theis cause and fight for them im the University. While paying 


him “a LONE tribute Dr. Gour, in the Legislative Assembly, . 
gaid, ` Calcutta Uniyersity stands widewed to-day, the cause of . 
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masterful and overpowering personality. 
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culture had suffered and there was none in the present genera- 
tion fo fll that place.” l 

Born of a noble family in Calcutta in 1864 Sir Asutosh 
attained his education under the supervision of his father. At 
the tender age of 20 he passed his M.A. in 1885 and his deep 
originality won him the most coveted prize—the Premchand 
Roychand Scholarship. He was enrolled as vakil of the 
Calcutta High Court in 1888 and became a Doctor of Laws 
in 1894.” i 

Thus after a brief survey of his career we see that ‘every 
part of his vigorous, versatile and patriotic life, scarcely hidden 
from anybody in modest privacy is a splendid portion of our 
national history.” In the lines of Lord Macaulay, “we can 
scarcely express the admiration we all feel for a mind so great 
and at the same time so healthy and well, proportioned, so 
willingly contracting itself to the humblest duties, so easily 
expanding itself to the highest duties, so contented in repose 


and so powerful in action.’ 


The Mysore Law Journal. 


The death of Sir Asutosh Mookerjee removes from the 
country a most remarkable figure and one of the greatest 
Indians for half a century. As a fighter for the popular cause 
in the Imperial Legislative Council, he extorted the genuine ad- 
miration of even Lord Curzon, then Viceroy’ of India. His 
services in connection with the Universities Commission and 


fee legislation subsequently passęd as a result thereof were 


publicly recognised. For the Calcutta University, he was more ` 


& less instrtimental in obtaining the magnificent gifts of Sir 
Taraknath Palit and Sir Rash Behari Ghose. His was the one 
powerful voice that was heard'in the Calcutta University for 
over two decades and none other. His work in connection 
with the Sadler Commission and the re@ent Asutosh—Lytton 
controversy need no recapitulation in this Journal. The pre- 
sent pre-eminent position of the Calcutta University jg a re- 
markable testimony to his capacity for organisation, his genius 
and scholarship and his patriotic fervour, and not® least fo his 
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eAs a Judge and as a lawyer he was equally brilliant and, 
e distinguished. The Tagore Law Lectures on Perpetuitiés are 


a classic. His Judgments are all uniformly brilliant, profound — 


and full. The late Justice Rampini, one of his colleagues, 
after appreciating his first Judgment seems to have observed 


that Asutosh would soon find it difficult to keep up writing- 


such lengthy judgments; but readers of the Calcutta Law 
Reports know only too well that fulness, clearness, a marvel- 
lous grasp and deep learning characterised every one of his 
pronouncements. Small wonder, then that it was a legitimate 
pride for him that to the last he maintained what he first 
prescribed for himself and that these judgments provide 
material for reflection and study to his admiring countrymen. 

Great as a lawyer, Judge, educationist and politician, he 


was equally great as a scholar and a mathematician. His 


versatile genius and prodigious industry coupled with indomit- 
able courage and sturdy independance have left a deep im- 
pression everywhere-in the fields of science, arts, industries 
and educational progress of the country. To name only a few 
of his remarkable achievements:—his contribution to the 
Geometry of the Conic Sections;—reorganisation of the 
Calcutta University and note worthy development of its post- 
graduate studies, the inauguration and improvement of 
technical and industrial education in Bengal, the spread of the 
Swadeshi movement and his masterly and patriotic address at 
the first convocation of the Mysore University. With such a 


giant intellect and with such varied achievements to his credit. 
in the country’s cause, he still exhibited remarkable simplicity 


in dress and manners and his sociability and amiableness of 
disposition endeared him to*his countrymen. 

It is much to be regretted that the Universities Conferenct 
held the other day could not benefit by his ripe: experience and 
sound suggestions. It was expected that Sir Asutosh's services 
would be utilised in a still grygater degree by the Council of the 
Empire, by the Calcutta University and by the legal profession. 
He took ill in the middle of a sensational case and he was 
called away by the Almighty when he was in the middle of the 


work We loved so well arid to which he was wettending without 
goig’ évén to the Universities Conference. 


@f Sir Asiitosh it may truly be said Nullum quod tetigit ñon - 


ornavit—nothing did, he touch which lie did not adorn. Such 
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a man has left us and our grief is irrepairable. We beg êto 
offer Sur most respectful condolences to the bereaved mem- 
bers of the family .of Sir Asutosh Mookerjee. l 


Capital, Ditcher s Diary dated 5th June 1924. 


lt used to be a lively speculation in political circles as to 
what would have happened had Sir Asutosh Mookerjee in 1920 
resigned the Calcutta High Court Bench to lead the. Indian 
Nationalists in thé revolt against the reforms which proffered 
a stone when bread had been demanded. It was universally 
admitted by friend and foe alike that he was the dominant 
giant without compare, and if he waved the banner of 
‘ nationalism in politics instead of nationalism in High Education 
he would make it most uncomfortable for all the powers of 
darkness who obstructed India’s claim for immediate home 
rule. In the practical affairs of life Gandhi was a child com- 
. pared with the most famous Vice-Chancellor of the Calcutta 
University. The Guzerathee saint had not the genius for rule, 
the vast erudition comprising all the humanities which marked 
the Bengalee jurist and educationalist as a man among men. 
Gandhi had no political instinct; Mookerjee was full of it, 
and. his knowledge of human nature was ;profound. Gandhi 
was the passive resister; Mookerjee the crusader carrying the 
war into the enemy's country, exhibiting the while a perfect 
comprehension of the enemy's’ weapens and strategy. 
Gandhi's soul force was based on the negation of Western 
Civilisation; Mookerjee’s driving-force on a combination of 
Eastern and Western cultures in which there was ever present 
an unerring sense of the norm on occasion he was aggressive 
4 a point of recklessness but even, then there was a standard 
_ of sanity on which he settles as on a centre of gravity. | doubt 
that non-co-qperation would have ever appealed to him as a 
practical policy to wring concessions from an alien Govwern- 
ment seemingly enthroned in an impregnable position. | think 
he realised that it was one of tlfose unfortunate innovations 
that result in tyranny of its own making,ethus weakening the 
attack on the stronghold of the other tyranny. In spite of 
his boisterous self-sufficiencye Mookerjee would have keen as 
successful a Natidhal leader as Parnell. The Bureaucracy may 
thank its stars that he gave up to the Calcutta Ustiversity the 
‘ genius which could have made India a nation in the true sense 
of that hard-worked and ill used phrase. ° ° 
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è I have from time to time in this diary expressed. my 


opinions of Sir Asutosh Mookerjee’s achievements as 4 great 
jurist and a greater educationalist. To collect all those 
snapshots to make a composite portrait which do justice to a 
sitter of such eminence is a laborious task I would gladly and 
lovingly undertake in my own caserne in Calcutta. In this 
Himalayan retreat it is beyond me; besides | have not yet 
recovered from the shock of his sudden taking off. I had 
hopes that he would live to become the Prosper of Bengal, 
who, before breaking his staff had secured a papal authority 
for wisdom and charity for all men. It was not to be. Fate 


has removed from his field of activity the greatest Bengalee | 


of his age with his work unfinished and resting, I am afraid, 
on foundations which only his strengths of character and 
genius for organisations could make permanently ‘stable. In 
life he was a colossus who preserved his magnitude even when 
he stood in a well: in death an example and an inspiration for 


men of real backbone. Peace to his manes. 
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